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RT7  Xj  S  S 

OF  THB 

SUPREME  COURT  OF  COLORADO. 


The  following  amendments  have  been  made  to  the  rules  of  this  court: 

SCIRE  FACIAS. 

Bulb  II.  In  the  third  paragraph,  all  therein  before  the  word  pro* 
tided  waa  stricken  out 

MOTIONS. 

Rule  XXIV.  Rescinded,  and  in  lieu  thereof  the  following  was 
adopted,  to  stand  as  Rule  XXIV:  "All  motions,  except  motions  for 
rules  to  file  abstracts  and  briefs  and  for  leave  to  withdraw  transcript 
for  abstracting,  shall  be  in  writing;. and  at  least  twenty-four  hours* 
written  notice  of  the  time  at  which  any  motion  will  be  heard  shall  be 
given  the  opposite  party  (unless  such  notice  shall  be  waived),  except  in 
ex  parte  proceedings,  or  where  no  appearance  shall  be  entered  by  the 
opposite  party,  and  except  on  the  third  day  of  the  December  term, 
when,  upon  the  regular  call  of  the  docket,  rules  may  be  taken  by 
either  party  without  the  notice  required  as  aforesaid.'* 

REHEARINO  OF  CAUSES. 

Rule  XXIX.  The  words,  "  If  the  same  shall  have  been  filed  in  term 
time,  or  if  such  opinion  has  been  filed  in  vacation,  then  within  the 
first  five  days  of  the  next  succeeding  term,"  commencing  in  the  sixth 
line  of  the  printed  rules,  and  ending  in  the  tenth  line  thereof,  were 
stricken  out. 

COSTS  OF  CLERK 

Rule  LVn.  Amended  by  adding  thereto:  "After  final  judgment 
shall  have  been  entered  in  any  cause  in  this  court  the  clerk  shall  issue 
remittitur  to  the  court  below;  or,  if  an  original  proceeding,  issue  a 
certified  copy  of  the  final  judgment,  upon  payment,  by  the  party  de- 
siring such  remittitur  or  copy  of  final  judgment,  of  the  balance  of 
costs  due  the  clerk  in  the  cause ;  and,  if  entitled  thereto,  the  party  pay- 
ing such  ooets  may  have  execution  or  fee  bill  out  of  this  court  therefor." 
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PEOOEEDIKGS 

IN  THE 

SUPREME  COURT  OF  COLORADO 

UPON  THE  DEATH  OF 

HON.  HENRY  0.  THATCHER, 

FIBST  CHIBF  JUBTIOE  OF  THE  SUFREME  OOUBT. 


Upon  the  opening  of  court  on  the  28th  day  of  March, 
A.  D.  1884,  the  same  being  one  of  the  days  of  the  reg- 
ular December  term,  A.  D.  1883,  the  following  remarks 
were  made  by  the  Hon.  Samuel  H.  Elbert,  ex-Chief 
Justice: 

May  it  pUate  your  Honors:  At  a  meeting  of  the  State  Bar  Aflsocia- 
tioD,  held  upon  yesterday,  resolutions  were  passed  touching  the  death 
of  the  Hon.  Henrt  C.  Thatcher.  I  was  deputed  by  the  assooiation 
to  present  these  resolutions  to  this  honorable  court,  and  ask  that  they 
be  spread  upon  the  records  of  the  court.  I  now  ask,  may  it  please 
your  honors,  that  these  resolutions  be  spread  upon  the  records  of  this 
court,  over  which  for  three  years  he  presided  as  the  first  chief  justice 
of  the  state ;  over  the  honor  and  high  standing  of  which  he  watched 
with  such  jealous  care,  and  which  so  largely  owes  to  his  learning  and 
ability  the  higti  esteem  in  which  it  is  held  by  the  people  of  this  state. 

Of  that  personal  loss  which  so  many  of  us  feel  to-day,  it  is  not  per- 
mitted to  speak  upon  an  occasion  like  this.  Our  personal  loss  is  over- 
shadowed by  that  g^reater  loss  to  the  profession  and  the  state  which  his 
death  entails. 

It  not  unf requently  happens,  upon  occasions  like  this,  that  there  is 
that  in  the  character  or  life  of  the  deceased  of  which  we  may  not 
speak,  and  to  wl^ich  we  must  extend  the  charity  of  silence.  It  is  one^ 
of  the  gratifications  of  this  occasion,  if  such  a  word  may  be  used  upon* 
an  occasion  so  sad,  that  we  may  speak  of  our  deceased  friend  ^sk^ 
brother  without  limit  or  qualification.  There  is  no  point  in  his  record* 
at  which  eulogy  must  halt  and  lower  her  voice,    ^ere  was  no  defect. 
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of  chancier  or  Ticioas  habit  of  life  over  which,  with  averted  gase  and 
backward  step,  we  must  cast  a  covering. 

It  was  mj  good  fortune  to  know  Judge  Thatcher  intimatelj  and 
welL  For  three  years  we  were  asaociated  upon  this  bench.  For  three 
years  we  came  and  went  together  in  the  discharge  of  oar  judicial 
duties,  and  in  the  enjoyment  of  a  most  intimate  and  delightful  inter- 
coursa  Of  those  years  I  have  nothing  but  pleasant  memories.  As  a 
man,  he  was  upright  in  his  walk,  generous  in  his  impulses,  faithful  in 
his  friendships,  and  most  kind  and  noble  in  all  his  feelings  and  aspira- 
tions.   Those  who  knew  him  best,  loved  and  esteemed  him  most 

As  a  citizen,  he  was  active,  public-spirited  and  faithful  in  the  dis- 
charge of  his  duties.  Every  good  work,  every  institution  for  the 
advancement  and  elevation  of  his  fellow  man,  received  his  encourage- 
ment and  support.  Purity  in  public  life  and  purity  in  political  methods 
found  in  him  a  zealous  advocate. 

It  was  as  a  jurist  that  I  knew  him  best  He  was  a  most  exceUeot 
judge.  He  was  pure,  conscientious,  clear-sighted  and  learned.  He 
was  careful,  painstaking  and  laborious.  His  investigations  were  most 
thorough,  and  no  fact  connected  with  the  case  he  was  considering 
escaped  his  attention. 

Judge  Thatcher  never  wrote  a  slovenly  opinion.  He  knew  dis- 
tinctly and  clearly  the  conclusions  he  had  reached,  and  the  process  of 
reasoning  by  which  he  had  reached  them,  and  his  statement  and  his 
argument  were  always  clear,  accurate  and  logicaL  His  mind  was 
analytical,  and  he  threaded  the  intricate  mazes  of  a  difficult  legal 
question  with  a  steady  step  and  clear  eye,  that  made  him  a  most  valu- 
able member  of  this  court,  and  would  have  made  him  a  valuable  mem- 
ber of  any  court 

Above  all,  he  was  pure  and  incorruptible,  presenting  a  judicial 
character,  the  purity  of  which  was  as  the  snow,  and  the  integrity  of 
which  was  as  the  granite. 

Had  his  life  been  spared,  that  it  would  have  been  one  of  great  use- 
fulness and  value,  and  that  he  ^ould  have  merited  other  positions  of 
trust  and  honor,  cannot  be  doubted.  We  cannot,  however,  compute 
our  loss.  Of  the  value  of  such  a  life  there  is  no  measure.  And  thus 
dropping  into  his  untimely  grave  aU  that  is  kind  and  generous  in 
eulogy,  we  bid  this  good,  true,  upright  and  manly  man  farewelL  We 
turn  again  to  the  struggles  of  life,  the  weaker,  it  is  true,  by  reason  of 
his  death,  the  stronger,  it  is  also  true,  by  reason  of  bis  life. 

The  resolutions  of  the  Bar  Association  were  then  read 
by  Judge  Elbert,  as  follows: 

Whereas,  In  the  wisdom  of  Providence,  the  Hon.  Henry  C. 
Thatcher,  late  chief  justice  of  our  supreme  court,  has  been  removed 
from  our  midst  by  death,  therefore, 

Beaolvedy  That  in  the  death  of  Judge  Thatcher  the  profession  has 
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loet  one  of  its  most  worthy,  able  and  distinguished  members,  the  state 
one  of  its  best  and  most  highly  esteemed  citizens,  and  society  a  strong, 
tone,  generous,  noble-hearted  gentleman. 

£e8olt>ed.  That  this  sense  of  loss  is  the  greater,  as  in  all  the  relations 
of  life  he  was  not  only  exemplary,  but  strong ;  his  early  life  of  useful- 
neas,  in  virtue  of  his  high  character  and  trained  intellect,  giving  une- 
quivocal promise  of  a  life  of  yet  greater  usefulness  and  distinction. 

Besolv&i,  That  we  remember  with  pride  and  commemorate  with 
pleasure  the  valuable  services  he  rendered  the  state,  first  in  the  consti- 
tutional convention  in  framing  our  fundamental  law,  and  afterwards, 
as  first  chief  justice  of  the  state,  in  shaping  its  jurisprudence  in  a  long 
series  of  weU  considered  opinions,  which  remain  in  our  reports,  an 
enduring  monument  of  his  ability  and  learning  as  a  jurist. 

Resolvedj  That  we  deeply  feel  for  his  bereaved  widow  and  family  in 
this  hour  of  tlieir  great  affliction,  and  hereby  tender  them  our  sincere 
sympathy. 

Resolved^  That  a  copy  of  these  resolutions  be  presented  to  the  su- 
preme court  of  the  state  and  the  circuit  court  of  the  United  States, 
with  the  request  that  they  be  spread  upon  their  records ;  also,  that  a 
copy  be  sent  to  his  sorrowing  family. 

S.  H.  Elbebt, 
Bbla  M.  Hughes, 
E.  T.  WELiJa, 
S.  E.  Browne, 
A.  J.  Sampson, 


Committee^ 


Charles  E.  Gast,  Esq.,  of  the  Pueblo  bar,  then  spoke 
as  follows: 

May  it  please  the  Court:  At  a  meeting  of  the  Pueblo  bar,  a  com- 
mittee was  appointed  to  draft  resolutions  expressive  of  our  sense  of 
bereavement  at  the  death  of  Hbnrt  C.  Thatcher,  and  having  been  so 
directed,  it  becomes  my  painful  duty  to  present  the  same  here  and  re- 
quest that  they  be  entered  upon  the  minutes  of  this  honorable  court, 
over  which  he  presided  for  three  years  as  chief  justice. 

It  is  proper  that  we  should  take  this  occasion  to  pay  tribute  to  his 
memory,  to  attest  our  affection  for  his  manly  character,  and  to  record 
our  appreciation  of  his  judicial  labors.  It  is  true,  though,  that  grief 
can  but  feebly  be  expressed  in  words.  The  esteem  in  which  we  held 
him  during  life  can  witness  better  than  eulogistic  words  the  feelings 
of  loss  we  experience  by  his  death. 

The  personal  affection  we  cherished  toward  Judge  Thatcher  was  a 
matter  of  growth ;  it  had  proportion  to  the  intimacy  of  our  association 
with  him.  Those  who  knew  him  longest  loved  him  best.  He  was  not 
a  person  whose  good  fellowship  shone  with  meteoric  brilliancy  at  first 
acquaintance,  or  who  won  a  fleeting  popularity  by  mere  cordial  hand- 
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shaUngB.  On  the  oontmty,  there  was  a  seeming  pre-oocapation  in  his 
manner,  which  gave  no  dae  or  insight  to  the  depths  of  hearty,  gener- 
ous feeling  and  strong  personal  attachment  with  which  his  nature  was 
endowed.  He  was  in  sJl  things  sincere,  and  made  no  eff6rt  to  cnltivate 
an  artificial  cordiality.  Nevertheless  there  are  few  men  whose  friend- 
ships were  more  extensive. 

With  but  a  slight  acquaintance  one  readily  saw  that  his  manhood 
was  genuine,  that  his  bonhomie^  if  not  brilliant,  was  an  expression 
of  a  kind  and  generous  heart,  and  accordingly  no  one  commanded 
more  lasting  and  endearing  ties  from  all  with  whom  he  was  brought 
into  association.  He  was  singularly  free  ftom  malice.  He  had  that 
ready  appreciation  of  others*  merits,  that  is  a  distinctive  mark  of  a 
large  and  liberal  mind. 

During  a  practice  of  fifteen  years  at  the  bar,  Judge  Tbatcheb  won 
deserved  distinction.  His  mind  was  vigorous  and  comprehensive,  his 
habits  of  application  unceasing. 

I  was  brought  into  intimacy  witii  him  years  ago,  and  can  speak  ol 
the  industry  and  painstaking  care  with  which  he  was  constantly  ex- 
tending the  foundations  of  his  legal  acquirements  by  research  and 
analysis.  Probably  his  most  distinguishing  traits  as  a  practitioner 
were  his  zealous  devotion  to  his  client's  interest,  and  his  exhaustive 
preparation  of  causes  for  trial  or  argument.  He  never  trusted  to  blind 
chance  to  extricate  himself  from  possible  legal  difficulties.  He  fore- 
saw and  provided  against  them.  His  knowledge  of  the  law  was 
accurate,  the  result  of  patient  labor  aided  by  a  keen,  penetrating  mind. 

His  experience  at  the  bar  was  a  fit  training  for  the  judicial  office  he 
was  called  to  occupy  when  this  honorable  court  was  organized.  As  its 
first  chief  justice,  he  commanded  the  respect  of  the  entire  bar,  and  has 
left  behind  him  a  memory  that  will  long  be  cherished  throughout  the 
state.  He  had  the  proper  equipoise  of  character  that  is  essential  to  a 
good  judge.  His  temper  was  self-possessed  and  calm,  and  when  he 
reached  convictions  he  adhered  to  them  with  a  conaoientiousnees  that 
could  not  be  influenced  by  fear  or  favor. 

It  was  fortunate  for  the  state  that  at  the  organisation  of  this  court  it 
should  be  presided  over  by  one  whose  attainments  in  the  field  of  juris- 
prudence, and  whose  purity  of  character,  gave  confidence  that,  as  a 
court,  it  would  earn  the  respect  of  the  bar,  for  it  is  to  the  judiciary 
that  the  most  sacred  interests  of  the  people  are  committed.  It  is  there 
we  look  for  unswerving  rectitude  and  intelligent  thought,  and  if  these 
are  found  wanting  the  entire  economy  of  state  government  is  imperiled. 
As  a  judge,  he  had  a  realizing  sense  of  tlie  ennobling  dignity  of  the 
office.  The  scales  of  justice  were  with  him  evenly  balanced,  and  the 
opinions  which  he  delivered  while  a  member  of  this  bench  evince  that 
consoientiotts  thoroughness  and  care  that  was  always  a  marked  oharao- 
teriatic  of  his  legal  training. 
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Itis  «  sad  announcement  to  say  that  he  is  no  longer  within  the  reach 
of  human  praise.  It  is  doubly  sad  that  his  death  should  have  come 
without  admonition  or  warning.  Starting  on  a  pleasure  jaunt,  appar- 
ently in  good  health  and  with  the  most  exuberant  spirits,  he  is  stricken 
down  by  a  disease,  the  existence  of  which  in  his  system  he  never  sus- 
pected; at  an  age,  too,  when  the  promises  of  the  future  look  bright  and 
begin  to  disclose,  when  the  full  matured  vigor  of  his  mind  was  capable 
of  accomplishments  far  exceeding  those  of  the  past.  Judge  Thatcher 
had  not  completed  his  career.  He  had  possibilities  before  him  which, 
if  he  had  been  permitted  to  live,  with  a  mind  expanding  and  strength- 
ening, he  might  have  attained,  to  his  own  credit  and  to  the  credit  of  the 
state.    He  had  little  to  regret,  everything  to  look  forward  to. 

We  would  fail  in  our  duty  if  we  did  not  g^ve  lasting  expression  to 
our  sense  of  grief.  Nothing  is  left  but  the  memory  of  the  man,  which 
the  bar  of  the  state  will  always  fondly  cherish.  It  will  stand  us  a 
bright  page  in  the  judicial  history  of  Colorado,  and  his  brethren  at  the 
bar  and  his  successors  on  the  bench  may  draw  inspiration  from  it,  and 
read  lines  of  chai-acter  worthy  of  emulation  and  deserving  of  everlast- 
ing honor. 

Mr.  Gast  then  presented  the  resolutions  adopted  by  the 
Pueblo  bar,  March  21, 1884,  relative  to  the  death  of  Judge 
Henry  C.  Thatcher. 

Greneral  Samuel  K  Browne  then  moved  that  the  reso- 
lutions and  remarks  be  spread  at  length  upon  the  records 
of  the  court,  whereupon  the  court  made  response  by 
Associate  Justice  Stone: 

Gentlemen  of  the  Bar:  It  was  my  g^ood  fortune  to  know  Henby  C. 
Thatcher  from  almost  the  day  he  came  to  Colorado — in  the  fall  of 
1860 — and  settled  in  Paeblo,  where  Hived.  Our  acquaintance  soon 
grew  into  a  personal  friendship,  the  intimacy  of  which  continued  un- 
broken to  the  day  of  his  death.  Living  together  in  the  same  town,  inti- 
mate in  social  and  family  relations,  frequently  pitted  against  each  other 
in  the  strife  of  litigation,  co-workers  for  many  yea»  while  retained 
together  by  the  same  clients,  traveling  together  over  the  wild  stretches 
of  mountain  and  plain  embraced  in  the  southern  judicial  district  in  the 
early  days,  and  when  almost  every  stopping  place  was  a  camping  out 
together  of  the  bench  and  bar ;  associated  later  on  in  the  development 
of  railways  and  other  of  the  great  industrial  enterprises  of  the  territory 
and  state,  representing  the  same  non-partisan  constituency  in  the  for- 
mation of  our  state  constitution;  afterward  serving  together  upon  the 
bench  of  this  court,  and  thus  through  nearly  eighteen  years,  familiar 
wkh  the  out-goings  and  in-comings  of  his  daily  life,  public  and  private, 
I  have  had  ample  opportunity  o€  knowing  the  (Ife  and  character  of 
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our  deceased  brother  almost  as  one  knows  a  real  brother.  Congenial 
by  education,  profession  and  tastes,  we  were  real  friends,  and  the 
heartfelt  sorrow  which  I  feel  personally  at  his  death,  is  in  some  degree 
mitigated  by  the  comforting  reflection  that  although  attached  to  dif- 
ferent political  parties,  and  so  often  representing  opposing  interests  in 
public  and  professional  life,  I  cannot  now  remember  a  single  unkind 
word  that  ever  passed  between  us  in  all  the  long  years  of  our  acquain- 
tance. 

Henby  Calvin  Thatchsb  was  bom  in  Perry  county.  Pa.,  April  21, 
1842,  and  hence  was  a  little  less  than  forty-two  years  old  at  his  death. 
He  was  educated  at  Franklin  and  Marshall  College,  Lancaster,  Pa.,  at 
which  school  he  graduated  in  1864.  JBEe  read  law  at  Holidaysburg,  and 
In  the  spring  of  1866  graduated  from  the  law  department  of  the  Albany 
University,  N.  Y.  In  the  fail  of  the  same  year  he  came  to  Colorado, 
fresh  from  his  student  life,  and  his  career  as  a  man  and  as  a  lawyf^r 
began,  developed  and  ended  here.  He  was  an  industrious  student,  a  deep 
thinker,  a  careful  and  conscientious  lawyer.  He  was  ever  faithful  lo 
the  interests  of  his  clients,  temperate  in  controversy,  fair  and  court- 
eous to  his  opponents  and  honest  to  the  court.  Without  possessing  the 
gift  and  advantage  of  fluency,  aptness  of  illustration,  and  sustained 
oratory  in  extemporaneous  speech,  he  shone  brightest,  not  as  an  advo- 
cate, but  as  a  counselor,  pleader  and  jurist.  He  was  but  thirty-four 
years  of  age  when  he  became  the  first  chief  justice  of  the  state,  and 
the  fairness  of  his  rulings,  and  the  ability  with  which  he  mastered  the 
difficult  questions  which  arose  in  cur  jurisprudence  incident  to  the 
transition  from  a  territory  to  a  state,  the  change  in  our  practice  from 
the  common  law  forms  to  the  civil  procedure  of  the  code  system,  to- 
gether with  the  novel  questions  arising  out  of  industries  and  conditions 
peculiar  to  this  locality,  are  amply  attested,  not  only  by  the  recollection 
of  his  associates  on  the  bench,  but  by  his  published  judicial  opinions, 
which  stand  as  permanent  memorials  of  his  marked  fairness  and  dis- 
tinguished ability. 

Few  men  possessed  more  kindness  and  liberality  in  disposition  and 
character.  There  was  no  such  thing  as  msdice  in  his  nature.  He  was 
one  of  the  good  men  of  his  day  and  generation —  '*  one  of  the  salt  of 
the  earth."  His  place  as  a  lawyer,  as  an  exemplary  citizen,  and  as  a 
light  in  the  judiciary  of  the  state,  will  long  remain  vacant  in  the  esti- 
mate of  those  who  knew  him  best.  While  his  reputation  was  known  to 
the  people  of  the  country  at  large,  his  real  character  and  the  many 
excellencies,  the  brotherly  kindness,  constancy  in  friendship,  genial 
humor,  and  attractive  companionship  of  his  inner  life,  hidden  to  the 
many  by  the  diffidence  of  his  nature,  was  known  fully  to  the  limited 
few,  who,  as  his  intimate  friends,  had  come  to  know  him  thoroughly 
and  fraternally.  Claiming  to  thus  know  him,  and  to  be  thus  favored 
with  his  valued  friendship,  it  is  with  no  ordinary  feelings  that  in 
response  to  the  resolutions  that  have  been  presented,  and  the  well- 
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deBerred  eulogies  that  have  been  pronounced  in  this  forum  of  which 
Judge  Thatcher  formed  so  conspicuous  a  part,  I  offer  my  humble 
tribute  to  the  memory  of  his  usefulness,  his  high  example  and  his  un- 
numbered virtues.  May  his  life  be  a  perpetual  inspiration  to  us  all,  and 
his  memory  be  ever  blessed. 

At  the  conclusion  of  Justice  Stone's  remarks,  Chief 
Justice  Beck  spoke  as  follows: 

C^entlemen  of  the  Bar:  The  resolutions  which  have  just  been  pre- 
sented to  the  court,  and  the  appropriate  addresses  made  upon  their 
presentation,  well  and  forcibly  express  the  deep  sorrow  felt  by  the  bar 
of  the  state  at  the  untimely  death  of  our  lamented  brother  and  friend, 
Judge  Thatcher.  Equally  well  do  they  express  the  high  estimate  of 
his  character  entertained  by  his  professional  brethren.  The  court  most 
cordially  indorses  the  sentiments  of  the  resolutions  and  addresses,  and 
they  will  be  spread  upon  its  records  as  permanent  mementos  to  the 
memory  of  the  deceased. 

My  personal  relations  with  him  were  so  intimate  that  I  have  experi- 
enced a  feeling  of  sadness  and  sense  of  bereavement  at  this  unexpected 
calamity  which  has  befallen  us,  that  words  do  not  fully  express. 

It  is  hard  to  realize  that  he  who  so  lately  mingled  with  us,  in  the 
very  prime  of  life,  and  apparently  in  the  enjoyment  of  health,  has 
been  stricken  down,  and  now  sleeps  amid  the  great  encampment  of  the 
dead,  where  all  alike  are  "wrapped  in  silence  deep  and  still."  When, 
only  a  few  weeks  ago,  I  received  the  warm  grasp  of  his  hand,  accom- 
panied by  his  usual  cheerful  greeting,  physical  appearances  gave  no  in- 
dications of  his  sudden  dissolution,  but,  on  the  contrary,  were  more 
promising  for  length  of  days  than  to  many  of  us  who  still  survive, 
while  his  prospects  for  future  successes  and  future  honors  were  never 
brighter.  Marvelous  and  sad  to  contemplate  that  in  the  brief  interval 
which  has  since  elapsed  the  fell  destroyer  has  done  his  work,  and  our 
professional  brother  and  intimate  friend  has  crossed  the  dark  river, 
passing  forever  from  the  known  to  the  great  unknown* 

Incidents  like  this  are  well  calculated  to  remind  us  that  life  is  of  un- 
certain tenure.  They  enable  us  to  duly  appreciate  the  simile:  **  The 
trees  and  flowers  fall  down  before  their  time,  and  fade  and  wither  in 
their  bloom,  and  so  do  lives." 

Although  our  brother*s  career  was  comparatively  brief,  his  was  a 
busy  Ufe,  and  he  accomplished  much  in  the  period  allotted  him  here. 
Endowed  by  nature  with  a  comprehensive  mind,  which  had  been  well 
cultured  and  disciplined  by  education  and  mental  exercise,  gifted  with 
good  judgment  and  strong  practical  sense,  he  had  risen  to  a  leading 
position  at  the  bar,  and  the  force  of  his  character  and  attainments 
have  left  their  impress  upon  the  fundamental  law  and  upon  the  juris- 
prudence of  the  state.    He  gave  valuable  assistance  in  framing  the  one 
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and  in  shaping  the  other,  as  the  records  of  the  oonstitutional  conven- 
tion and  the  opinions  of  the  supreme  court  bear  conclusive  testimony. 
His  public  services  have  been  alike  valuable  to  the  state  and  honorable 
to  himself.  By  his  death  the  state  itself  has  sustained  a  most  serious 
loss.  As  the  first  chief  justice  of  the  supremo  court  of  the  state,  his 
opinions  command  respect  for  the  research  and  ability  displayed  in 
their  preparation,  as  well  as  for  the  soundness  of  the  conclusions  arrived 
at.  Equally  creditable  is  the  spirit  of  impartial  justice  which  pervades 
all  his  judicial  deliberations.  Honesty  of  purpose  and  a  strong  sense 
of  right  were  controlling  characteristics  of  his  life,  and,  so  far  as  we 
are  advised,  no  one  has  been  heard  to  say  that  Hbnrt  C.  Thatohsb  ever 
intended  to  deal  unjustly  by  him. 

These  heartfelt  tributes  of  respect,  which  we  are  to-day  offering  to 
his  memory,  do  but  simple  justice  to  the  character  of  a  good  and  noble 
man.  Our  tributes  may  be  short  lived,  but  his  valuable  public  serv- 
ices will  be  perpetuated  in  the  history  of  the  state,  and  the  beauties  of 
his  life  will  long  live  in  the  hearts  of  his  many  friends. 

Bocially,  he  was  devoted  to  his  friends,  of  a  cheerful  disposition,  and 
there  was  always  about  him  a  genial  atmosphere  which  made  the  mo- 
ments pass  pleasantly  in  his  society.  These  characteristics  made  him 
a  large  circle  of  warm  personal  friends,  which  extended  to  all  parts  of 
the  state.  It  is  said  that  cheerful  people  live  long  in  memory.  Thia 
sad  event  furnishes  another  opportunity  for  the  verification  of  the 
proverb.  But  there  is  an  inner  circle  of  friends  of  the  departed  who 
were  bound  to  him  by  the  more  sacred  ties  of  kindred.  Upon  them 
the  cruel  blow  has  fallen  with  crushing  force.  The  home  circle  mourns 
a  kind,  loving  and  indulgent  husband  and  father,  an  affectionate  son 
and  brother.  Here  the  melancholy  affliction  is  most  keenly  felt ;  its 
consequences  duly  appreciated.  It  must  afford  some  consolation  to 
know  that  he  has  left  to  the  loved  ones  the  memory  of  an  honored 
name  and  a  legacy  rich  in  the  treasures  of  the  heart.  VHiilo  this  be- 
reavement is  greatly  to  be  deplored,  the  contemplation  of  what  he 
was  will  sweeten  their  memories  of  the  deceased  and  tend  to  soften 
their  ang^uish  at  his  loss. 

Let  all  the  testimonials  be  spread  upon  the  records  of  the  court,  and, 
as  a  further  mark  of  respect  to  the  memory  of  our  lamented  brother, 
the  court  will  now  adjourn. 
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Jones  et  al.  v.  Nathrop,  Adm'x. 

1.  In  an  action  brought  on  an  implied  liability,  a  defense  settifig  up  a 

written  agreement  which  presented  no  valid  defense,  held,  not  to 
make  the  action  one  upon  an  express  contract  so  as  to  defeat  a  re- 
covery upon  the  implied  obligation. 

2.  Damages  for  breach  of  contract  can  only  be  recovered  when  they 

are  averred  and  proved  as  the  natural,  direct  and  certain  result  of 
the  breach,  excluding  probable  profits  and  prospective  or  specu- 
lative damages. 

Error  to  District  Court  of  Sagiiache  County. 

The  facts  are  stated  in  the  opinion. . 

Mr.  George  P.  Uhl,  for  plaintiffs  in  error. 

Messrs.  Weston  and  Rowell,  for  defendant  in  error. 

Stone,  J.    The  plaintiffs  in  error  were  sued  in  the  court 

below  for  the  sum  of  $2,000,  claimed  for  the  use  of  a  steam 

saw-mill  from  December,  1880,  to  June,  1881.    In  their 

answer  they  admit  the  use  for  the  time  charged,  but  deny 

indebtedness  therefor.    They  then  allege  that  there  was 

a  written  agreement  for  the  sale  to  them  of  the  saw-mill, 

and  also  a  shingle  mill,  with  stipulated  terms  of  payment. 
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They  also  charge  false  and  fraudulent  representations  re- 
specting the  machinery,  and  further  aver  that  no  shingle 
mill  was  ever  delivered  to  them,  and  that  Nathrop,  at  the 
time  of  the  sale,  did  not  have  a  shingle  milL 

By  way  of  cross- complaint  they  allege  that  Nathrop 
wrongfully  took  away  the  mill  from  them,  and  they  claim 
damages  for  loss  of  profits  which  they  would  have  made 
on  lumber  in  the  sum  of  $5,000;  for  the  wrongful  re- 
moval of  the  saw-mill,  $1,000;  for  loss  of  shingle  timber 
cut  but  not  used,  $1,000;  and  for  loss  of  profits  on  shin- 
gles which  they  would  have  made  if  they  had  been  fur- 
nished the  shingle  mill  as  agreed,  the  further  sum  of 
$1,500;  total,  $8,500. 

The  claims  of  $5,000  and  $1,600,  for  loss  of  profits  on 
lumber  and  shingles,  were  demurred  to.  The  demurrer 
was  confessed  as  to  the  lumber  claim,  and  overruled  as 
to  the^claim  for  profits  on  shingles. 

There  was  a  rephcation  admitting  the  written  agree- 
ment of  sale,  but  alleging  that  it  contained  a  condition 
that  the  machinery  was  not  to  be  moved  out  of  the 
county  of  Chaffee  without  the  consent  of  Nathrop,  and 
avers  that  plaintiff  in  error  did  move  the  saw-mill  out  of 
the  said  county,  and  that  thereupon  said  Nathrop  took 
possession  of  the  same,  as  by  the  terms  of  said  agreement 
he  had  full  power  and  lawful  authority  to  do.  The  repli- 
cation then  denies  the  alleged  false  and  fraudulent  repre- 
sentations; denies  the  wrongful  retaking  of  the  mill; 
denies  any  damages  by  reason  of  such  retaking,  and  de- 
nies any  damage  for  loss  of  shingle  timber.  The  cause 
was  tried  to  a  juiy,  who  found  a  verdict  for  defendant 
in  error,  Nathrop,  of  $180,  and  judgment  was  rendered 
accordingly. 

The  grounds  of  reversal  are:  Firsts  that  suit  was 
brought  on  an  implied  contraict  and  the  defense  pleads  a 
written  contract;  hence,  there  was  no  good  cause  of 
action,  since  there  cannot  be  both  an  implied  and  an 
express  contract  for  the  same  cause  of  action  at  the  same 
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time;  second^  that  the  cross-claims  of  $1,500  for  shingle 
profits,  and  $1,000  for  shingle  timber,  were  uncontro- 
verted,  and  hence,  the  plaintiffs  in  error  were  entitled  to 
a  judgment,  notwithstanding  the  verdict. 

The  suit  was  brought  upon  an  implied  liability  and 
promise  to  pay  for  the  use  of  the  saw-mill.  The  right  to 
recover  did  not  rest  on  the  written  agreement  for  sale  of 
the  mill.  The  latter,  while  set  up  as  a  defense  to  the  ac- 
tion, presented  no  valid  defense.  On  the  contrary,  as  set 
out  in  the  pleadings,  it  was  evidence  merely  of  an  agree- 
ment to  sell  the  machinery  upon  certain  terms  therein 
specified,  without  any  provision  respecting  the  use  in  case 
the  sale  should  not  be  completed.  The  sale  was  not  to 
be  complete  until  the  last  payment  was  made,  upon 
which  there  was  to  be  a  bill  of  sale  executed  and  deliv- 
ered. This  agreement,  moreover,  provided  that  the  mill 
should  not  be  taken  out  of  the  county  of  Chaffee,  and  in 
case  of  a  violation  of  this  condition  Nathrop  should  have 
the  right  to  retake  possession  of  the  mill  as  his  own 
property.  This  condition  having  been  violated,  as  admit- 
ted by  the  pleadings,  Nathrop,  having  retaken  the  prop- 
erty, sued  for  the  use  since;  the  plaintiffs  in  error, 
although  admitting  the  use  for  the  time  claimed  against 
them,  had  paid  nothing  on  account  of  either  the  sale  or 
the  use  of  the  mill. 

As  to  the  second  ground  of  revereal,  that  the  items  of 
$1,500  damages  claimed  for  loss  of  profits  on  shingles 
and  81,000  for  value  of  shingle  timber,  were  uncontro- 
verted  by  the  pleadings,  and  that,  therefore,  plaintiffs  in 
error  were  entitled  to  a  judgment  for  $2,500  non  obstante 
veredicto^  we  think  the  point  not  sustained,  since  the  rec- 
ord shows  that  these  items  do  not  ^' stand  uncontro- 
v^rted,"  as  argued.  The  replication  expressly  denies  the 
item  of  loss  of  shingle  timber.  As  to  the  item  for  loss 
of  profits  on  shingles,  the  demurrer  to  this  item  as 
pleaded  should  have  been  sustained.  The  averment  was, 
in  effect,  that  if  plaintiff  below  had  delivered  to  defend- 
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JEints  a  shingle  mill^  as  he  agreed  to,  said  defendants 
would  have  made  a  large  quantity  of  shingles,  which 
they  might  have  marketed  at  a  profit,  and  that,  there- 
fore, as  they  aver,  they  have  **  sustained  a  loss  of  $1,500 
as  profit  on  the  shingles  which  they  would  have  made  if 
plaintiff  had  furnished  said  shingle  milL"  These  dam- 
ages, as  alleged,  are  too  remote,  and  merely  speculative. 

Damages  for  breach  of  a  contract  can  only  be  recov- 
ered when  they  are  averred  and  proved  as  the  natural, 
direct  and  certain  result  of  the  breach,  excluding  prob- 
able profits  and  prospective  or  speculative  damages. 

To  determine  the  appUcation  of  the  rule  is  often  a 
perplexing  question,  but  the  rule  itself  is  too  well  settled 
to  require  a  citation  of  the  numerous  and  familiar  author- 
ities in  its  support.  Sedgwick,  Measure  of  Damages, 
72,  76  and  note. 

One  of  the  numerous  illustrations  of  the  application  of 
the  doctrine  is  that  cited  by  Mr.  Sedgwick  in  the  note 
supra. 

Where  one  had  agreed  to  furnish  a  steam-engine  by  a 
certain  day  to  drive  a  planing  and  sawing  mill,  and 
through  his  default  the  mill  was  at  a  stand-still  for  a  time 
for  want  of  the  engine  after  the  stipulated  day,  it  was 
held  by  the  supreme  court  of  New  York  that  a  fair  price 
for  the  use  of  the  engine  and  machinery  during  the  time 
lost  should  be  allowed,  but  the  claim  for  loss  of  net  profits, 
calculated  from  the  amount  of  lumber  the  mill  might 
have  cut  and  planed,  allowing  usual  prices  for  the  work 
over  running  expenses  and  wear  and  tear,  should  be 
rejected  as  too  uncertain. 

See  the  leading  American  case  of  Oriffin  v.  ColveVj  10 
N.  Y.  489,  for  a  full  discussion  of  the  subject,  and  where 
the  rule  is  concisely  stated  that  "profits  which  would 
have  been  realized  but  for  the  defendant's  default  are 
recoverable.  Those  which  are  speculative  or  contingent 
are  not." 

In  the  case  before  us  there  is  no  such  averment  as 
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shows  the  alleged  damages  to  be  the  natural,  certain  and 
proximate  result  of  the  conduct  of  the  party  sought  to 
be  charged.  Nor  is  there  any  averment  that  plaintiffs  in 
error  ever  demanded  the  shingle  mill  after  the  alleged 
agreement  to  dehver  it,  and  hence,  the  admitted  accept- 
ance and  use  of  the  saw-mill  alone  may  properly  give  a 
presumption  that  there  was  an  acceptance  by  plaintiffs 
in  error  of  the  part  performance  of  theagreement  and  a 
waiver  of  the  non-delivery  of  the  shingle  mill. 

At  all  events,  the  case  having  been  submitted  to  a  jury 
upon  the  issues  made  by  the  pleadings  and  upon  evidence 
which  is  not  brought  up  here  by  the  record,  we  cannot 
say  that  the  jury,  in  rendering  a  verdict  for  defendant 
in  error  of  $180,  instead  of  the  $2,000  sued  for,  did  not 
allow  such  proper  amount  of  the  counterclaim  of  plaint- 
iffs in  error  as  the  evidence  warranted,  and  the  judgment 
will  not  be  disturbed.     Judgment  affirmed. 

Affirmed. 


Israel  v.  Arthur,  Administrator,  et  al. 

1.  In  obtaining  constructive  service  of  process  by  publication,  a  strict 

compliance  with  the  method  pointed  out  by  the  statute  must  be 
observed. 

2.  If  the  record,  being  offered  in  evidence,  shows  aflRmiatively  that  the 

statute  requiring  service  by  publication  was  not  complied  with,  it 
may  be  attacked  in  a  collateral  proceeding,  and  the  recital  therein 
that  service  was  had  does  not  change  the  rule. 

3.  The  legislature  may,  by  statute,  validate  judicial  proceedings  where 

the  statute  is  only  in  aid  thereof  and  tends  to  support  the  same,  by 
precluding  parties  from  taking  advantage  of  errors  or  irregularities 
which  do  not  affect  their  substantial  riglits.  But  it  cannot,  by 
retrospective  legislation,  give  vitality  to  previous  judicial  proceed- 
ings which  were  void  for  want  of  jurisdiction  over  the  parties. 

Error  to  County  Court  of  Larimer  County. 
The  facts  are  stated  in  the  opinion. 
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C  Israel  v.  Arthur,  Adm'r,  et  al.     [Dec.  T., 

Messrs.  Haynes,  Dunning  and  Haynes,  for  plaintiff  in 
error. 

Messrs.  Wells,  Smith  and  Macon,  and  Messrs.  Rhodes, 
Love,  Ballard,  Barnum  and  McCord,  for  defendant  in 
error. 

Heiji,  J.  This  action  was  brought  by  plaintiff  in  error 
in  the  court  bekw  for  the  purpose  of  establishing  her 
right  to  the  estate  of  John  Arthur,  deceased,  as  sole  sur- 
viving heir  at  law.  Plaintiff  was  married  to  the  said 
Arthur  in  1859;  there  was  no  issue  from  the  marriage, 
and,  unless  divorced,  plaintiff  was  his  wife  at  the  date  of 
his  decease,  and  entitled,  under  the  statute,  there  being  no 
will,  to  inherit  his  entire  estate. 

Defendants  in  the  court  below  were  deceased's  brother, 
who  was  also  administrator  of  the  estate,  and  certain 
nephews  and  nieces,  who  were  interested  therein  as  heirs, 
provided  plaintiff  failed  in  establishing  her  right  thereto. 

At  the  trial,  the  court  admitted,  over  plaintiff's  objec- 
tion, the  records  and  judgments  in  two  divorce  actions 
brought  against  her  by  the  said  John  Arthm*  during  his 
life-time. 

The  first  of  said  actions  was  instituted  in  the  probate 
court  of  Larimer  county,  and  on  February  9,  1875,  a 
decree  of  divorce  was  granted  therein.  The  second  was 
brought  in  the  county  court  of  said  county,  and  on  June 
12,  1877,  a  similar  decree  was  again  entered. 

Two  of  the  errors  assigned  attack  the  correctness  of 
the  court's  rulings  admitting  in  evidence  the  records  of 
these  divorce  suits. 

The  Code  of  Civil  Procedure  did  not  become  a  law  until 
October,  1877,  and  consequently  both  of  these  actions 
were  brought  and  the  service  of  process  therein  was  at- 
tempted under  the  practice  prevailing  in  Colorado  before 
that  instrument  was  adopted.  Each  of  the  records  ad- 
mitted in  evidence  shows  on  its  face  that  the  summons 
was  issued  and  returned  on  the  same  day,  and  that  the 
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court  relied,  for  its  jurisdiction  over  the  person  of  defend- 
ant, upon  an  attempted  service  of  notice  by  publication. 

In  obtaining  constructive  service  in  this  way  a  strict 
compliance  with  the  method  pointed  out  by  statute  must 
be  observed.  While  experience  demonstrates  that  this 
mode  of  giving  a  court  jurisdiction  of  the  person  is 
necessary  in  many  instances,  yet  courts  are  jealous  of 
abuses  in  the  application  thereof.  T^iey  tolerate  the 
omission  of  no  material  step  required  by  law  in  connec- 
tion therewith.  The  statute  at  the  time  these  •  ctions  for 
divorce  were  commenced  commanded  the  *^  usual  exer- 
tion on  the  part  of  the  sheriff  to  serve  the  summons," 
notwithstanding  the  proceedings  by  publication.  Ee vised 
Statutes  of  Col.  ch.  13,  §  8. 

And  it  has  been  held  by  this  court  that  in  divorce  suits, 
under  that  practice,  "a  return  non  inventus  before  the 
return  day  of  the  writ  would  not  support  a  notice  by 
publication,  and  left  the  court  without  authority  to  pro- 
ceed to  judgment."  Clayton  et  cd.  v.  Clayton,  Heir,  etc. 
4  Col.  410;  Vance^s  Heirs  v.  Maroney^  etc.  4  Col.  47; 
Palmer  v.  Coivdry,  2  Col.  6. 

Neither  the  probate  nor  the  county  court,  in  these  ac- 
tions, had  obtained  jurisdiction  over  the  person  of  de- 
fendant; both  were  without  out  authority  to  *' proceed 
to  judgment,"  and  consequently  both  decrees  were  abso- 
lutely void. 

But  it  is  argued  by  counsel:  First,  that  these  decrees 
are  not  subject  to  collateral  attack  in  this  proceeding; 
secondy  that  in  any  event  the  finding  of  the  county  court 
in  the  latter,  that  "due  service  by  publication  has  been 
had  on  said  defendant,"  is  conclusive  upon  the  question 
of  service,  and  fortifies  that  decree  against  such  an  attack. 

There  is  some  conflict  of  authority  upon  the  question  as 
to  whether,  in  an  attempt  to  secure  constructive  service 
by  publication,  any  presumption  of  regularity  will  be  in- 
dulged in,  the  record  being  entirely  silent.  It  has  been 
held  that  a  compliance  with  the  material  requirements  of 
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the  statute  must  appear  on  the  face  of  the  record.  On 
the  other  hand,  courts  of  high  authority  have  announced 
that  such  presumptions  are  appUcable  to  the  proceedings 
of  courts  of  superior  jurisdiction,  whether  such  proceed- 
ings rest  upon  actual  or  constructive  service.  It  is 
unnecessary,  however,  for  us,  in  the  case  at  bar,  to  deter- 
mine this  question. 

For  where  the  record  is  not  silent  on  this  subject,  and 
where  it  affirmatively  appears  therein  that  the  court  did 
not  have  jurisdiction  of  the  person,  certainly  no  such  pre- 
sumption can  be  indulged  in.  Clayton  v.  Clayton^  supra; 
Oalpin  V.  Page,  18  Wallace,  336. 

And  the  finding  in  one  of  these  records,  that  due  service 
of  process  had  been  had,  is  not  conclusive.  We  are  not 
prepared  to  accept,  without  qualification,  the  doctrine 
upon  this  subject  stated  in  Ooudy  et  al.  v.  Hall,  30  111. 
116,  relied  upon  by  counsel  for  plaintiff  in  en'or;  the 
opinion  in  that  case  seems  to  hold  that  the  finding  in  the 
record  of  due  and  legal  service  is  only  prima  facie  evi- 
dence of  that  fact,  and  may  be  attacked  in  a  collateral 
proceeding.  Interpreted  or  understood  without  condi- 
tion, it  modifies  the  beneficent  rule  that  judicial  records 
import  absolute  verity.  And  its  effect  would  be  to  sub- 
ject them  in  many  instances  to  collateral  attack,  where, 
upon  principle  and  authority,  they  should  be  held  conclu- 
sive. 

In  Harris  v.  Lester  et  al.  80  111.  307,  the  court  use  the 
following  language  with  reference  to  a  similar  finding  of 
service  by  the  court  which  tried  the  cause:  ''In  all  col- 
lateral proceedings,  we  entertain  no  doubt,  such  finding  is 
sufficient  evidence  of  service  by  publication  as  to  defend- 
ants, nothing  appearing  in  the  record  to  the  contrary, 
and  to  warrant  the  decree,  as  in  cases  of  regular  notice 
by  publication."  This  may  fairly  be  said  to  modify  the 
position  taken  in  Ooudy  v.  Hall,  and  is,  we  think,  in 
accord  with  the  weight  of  authority. 

It  sanctions  the  view  that  where,  as  in  the  case  under 
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consideration,  the  record  expressly  recites  the  facts  relied 
upon  as  constituting  service,  and  those  facts  show  clearly 
that  no  jurisdiction  of  the  person  was  obtained  thereby, 
it  would  be  absurd  to  pronounce  conclusive  and  binding 
a  declaration  therein  that  legal  service  was  had.  The 
record  stultifies  itself,  and  is  not  protected  by  the  rule 
that  such  findings  are  decisive  of  the  question  in  collat- 
eral proceedings. 

The  divorce  records  before  us  were  offered  by  the  par- 
ties to  be  directly  and  materially  benefited  thereby,  and 
we  are  clearly  of  opinion  that  they  were  subject  to  col- 
lateral investigation. 

In  1877  the  legislature  passed  the  following  act,  which 
was  approved  by  the  governor  on  the  1st  day  of  March, 
viz.: 

"Whereas,  The  probate  courts  of  certain  counties 
have  heretofore  exercised  jurisdiction  in  divorce  cases, 
and  various  parties  have  obtained  decrees  of  said  courts 
granting  divorces,  with  the  belief  that  the  courts  pos- 
sessed jurisdiction  in  relation  to  said  matters;  and 

"  Whereas,  Doubts  exist  as  to  the  validity  of  said  pro- 
ceedings, and  as  to  the  right  of  said  courts  to  exercise 
jurisdiction  in  the  said  matters; 

"Therefore,  Be  it  enacted  as  aforesaid:  'That  all 
proceedings  of  any  probate  courts,  the  jurisdiction  of 
which  is,  or  may  be,  questioned  as  aforesaid,  heretofore 
had  in  any  case,  so  far  as  the  same  or  any  part  thereof 
relate  to  the  matters  aforesaid,  and  to  the  jurisdiction  of 
the  courts  therein,  be,  and  the  same  are,  in  all  respects 
legalized.' "    General  Laws,  §  925. 

It  was  generally  supposed  that  the  probate  courts  of 
the  territory  of  Colorado  had  no  jurisdiction  in  divorce 
proceedings;  that  such  actions  could  only  be  brought  and 
determined  in  the  district  court.  The  correctness  of 
this  supposition  is  questionable  in  view  of  the  chancery 
jurisdiction  conferred  upon  probate  courts  by  the  amend- 
ment to  the  Territorial  Organic  Act,  approved  March  2, 
1863.    Eevised  Statutes,  p.  38,  §  3. 
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But  the  state  legislature,  as  appears  from  the  foregoing 
act,  shared  sufficiently  in  the  general  belief  on  the  sub- 
ject to  attempt  to  neutralize  the  effect  of  the  supposed 
errora  in  question. 

Counsel  for  defendants  in  error  contend  that  this  legis- 
lative enactment  rendered  valid  and  binding  the  decree 
of  the  probate  court  in  1875.  They  argue  that  although 
in  that  case  the  court  may  have  had  no  jurisdiction, 
either  of  the  subject-matter  or  of  the  i)ei'son  of  defend- 
ant, this  act  was  intended  to  and  did  cover  and  cure  these 
defects. 

Our  state  constitution  provides  that  the  general  assem- 
bly shall  pass  no  local  or  special  laws  for  granting  divorces. 
This  provision  deprives  the  legislature  of  the  authority 
existing  under  the  territorial  organization  to  divorce  hus- 
band and  wife  by  statute.  It  still  has  power  to  declare 
what  shall  be  necessary  to  constitute  a  valid  marriage, 
and  what  grounds  shall  be  sufficient  to  authorize  a 
divorce.  It  may  also  provide  the  method  of  procedure 
by  the  courts  upon  application  thereto  for  such  relief.  But 
it  cannotj  under  this  constitutional  provision,  assume  ju- 
dicial powers  and  sever  the  bonds  of  matrimony  in  a 
given  case. 

If  the  legislature  in  1877  could  not  do  this  directly, 
could  it  accomplish  the  same  result  indirectly?  Could  it, 
by  statute,  give  vitality  to  the  decree  of  a  court  which 
was  absolutely  lifeless  and  void  for  want  of  jurisdiction 
over  the  p3rson  against  whom  it  was  rendered? 

The  legislature  may,  by  statute,  validate  judicial  pro- 
ceedings, when  the  statute  is  only  in  aid  thereof  and 
tends  to  support  Ijhe  same,  by  precluding  parties  from 
taking  advantage  of  errors  or  irregularities  which  do  not 
affect  their  substantial  rights.  But  it  cannot,  by  retro- 
spective legislation,  give  validity  to  previous  judicial  pro- 
ceedings, which  were  void  for  want  of  jurisdiction  over 
the  parties.  Two  reasons  may  be  assigned  for  this  in- 
hibition: First,  because  it  would  be  an  exercise  of  ju- 
dicial power  not  contemplated  by  our  constitution — see 
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art.  HE;  second,  because  it  would  operate  to  deprive  par- 
ties of  their  "day  in  court;"  property  rights  might  be 
divested  without  notice  to  those  interested,  and  without 
giving  them  the  opportunity  to  be  heard.  See  §  25,  Bill 
of  Rights;  Mason  v.  Eldred,  6  Wallace,  239;  Cooley  on 
Const.  lim.  *107,  and  cases  cited  in  notes. 

A  decree  of  divorce  generally  affects  the  property  rights 
of  the  parties  as  well  as  their  marital  relations.  Israel  v. 
Arthur,  6  Col.  85. 

"Upon  this  question  we  cannot  doubt  or  hesitate. 
They  (the  legislature)  can  no  more  impart  binding  efficacy 
to  a  void  proceeding  than  they  can  take  one  man's  prop- 
erty from  him  and  give  it  to  another.  Indeed  to  do  the 
one  is  to  accomplish  the  other."  McDaniel  v,  Correll, 
19  m.  226. 

"If  it  was  competent  for  the  legislature  to  make  this 
declaration,  then  it  was  competent  for  it  to  have  declared 
that  to  be  a  judgment  which  before  was  no  judgment, 
and  binding  upon  the  party  against  whom  it  was  rendered, 
when  before  he  was  not  bound  at  all;  for  such  is  the 
direct  result.  It  is  a  proposition  not  to  be  discussed  at 
this  day,  that  the  legislature  has  no  such  power."  Nelson 
V,  Rouniree,  23  Wis.  370.  See  Pryor  v.  Downey,  60  Cal. 
403;  Wade  on  Eetroactive  Laws,  §  164. 

The  statute  of  1877  cannot  be  held  to  cure  the  defect  of 
want  of  jurisdiction  over  the  person  of  defendant  in  the 
divorce  action  of  1875.  It  is  doubtful  if  the  legislature 
intended  this  statute  to  produce  any  such  consequence. 
The  act  itself,  viewed  in  the  light  of  the  preamble  thereto, 
seems  to  indicate  that  it  was  simply  the  intention  to 
remedy  the  defect  of  want  of  jurisdiction  over  the  sub- 
ject-matter, where  the  court  had  complied  with  the  law 
in  obtaining  jurisdiction  over  the  person.  It  is  unneces- 
sary for  us  to  consider  the  constitutionality  of  the  act,  in 
this  view  of  its  supposed  design  and  operation,  further 
than  is  necessarily  implied  by  the  foregoing  discussion. 

The  records  of  the  divorce  proceedings  should  have 
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been  excluded  by  the  court;  for  error  in  admitting  them 
the  judgment  must  be  reversed  and  the  cause  remanded. 
We  may  deplore  the  effect  of  these  conclusions  in  this 
particular  case.  But  the  consideration  of  hardship  to 
these  defendants  therefrom  must  not  be  permitted  to  in- 
fluence our  judgment  upon  the  questions  presented.  In 
the  language  of  Mr.  Justice  Elbert,  in  Clayton  v,  Clayton^ 
supra:  *'It  cannot  avail  against  the  greater  hardship  of 
concluding  parties  by  adjudications  of  their  most  sacred 
rights  in  proceedings  of  which  they  have  no  notice,  and 

to  which  they  have  never  appeared." 

Beversed. 


Israel  v.  Arthur,  Ai>mixistrator,  et  al. 

The  decease  of  the  husband  after  a  decree  of  divorce  is  granted,  and 
before  proceedings  in  error  thereon  are  instituted,  does  not  operate 
to  prevent  a  review  of  the  decree  when  property  rights  are  in- 
volved. 

Error  to  County  Court  of  Larimer  County. 

Messrs.  Haynes,  Dunning  and  Haynes,  for  plaintiff  in 
error. 

Messrs.  Wells,  Smith  and  Macon,  and  Messrs.  Rhodes 
and  Love,  Ballard,  Barnum  and  McCord,  for  defendant 
in  error. 

Helm,  J.  John  Arthur,  now  deceased,  in  his  life- time 
brought  suit  and  obtained  a  decree  of  divorce  against  his 
wife,  who  is  the  plaintiff  in  error  herein.  This  writ  is 
prosecuted  for  the  purpose  of  reversing  that  decree. 

The  record  of  proceedings  in  that  cause  shows  on  its 
face  that  the  court  acted  without  obtaining  jurisdiction 
of  the  person  of  the  defendant.  In  the  case  of  Israel 
V.  Arthur  et  al.  ante,  p.  5,  we  have  fully  considered  this 
record,  and  declared  the  proceedings  of  the  county  court 
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therein  void  and  of  no  effect.  The  judgment  and  decree 
must  be  reversed. 

This  court  has  held  that  the  decease  of  the  husband 
after  a  decree  of  divorce  is  granted,  and  before  proceed- 
ings in  error  thereon  are  instituted,  does  not  operate  to 
prevent  a  review  and  reversal  of  the  decree. 

That  "when  property  rights  are  involved,  as  in  this 
case,  the  same  reason  exists  for  determining  its  validity 
as  in  dvil  cases  generally."    Israel  v.  Arthur,  6  Col.  86. 

Reversed. 
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1.  Under  the  statute  (General  Laws  1877,  section  2565),  no  one  but  a 

householder  is  authorized  to  take  up  an  estray  animal,  and  he  only 
when  it  is  found  in  the  vicinity  of  his  residence. 

2.  Estrays  cannot  be  lawfully  used  by  the  taker-up,  unless  to  use  them 

be  necessary  to  preserve  them  from  injury,  and  for  the  benefit  of 
the  rightful  owner. 
8.  The  using  of  estrays,  save  as  to  the  exception  mentioned,  is  tortious, 
and  the  taker-up  thereby  forfeits  his  claim  for  compensation. 

Error  to  District  Court  of  Arapahoe  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  W.  Brazee,  for  plaintiff  in  error. 

Messrs.  Benedict  and  Phelps  and  Mr.  E.  B.  Sleeth, 
for  defendant  in  error. 

Beck,  C.  J.  Chancellor  Kent  defines  estrays  as  "cat- 
tle whose  owner  is  unknown."  2  Kent's  Com.  p.  359. 
Blackstone  says:  "  Estrays  are  such  valuable  animals  as 
are  found  wandering  in  any  manor  or  lordship,  and  no 
man  knoweth  the  owner  thereof;  in  which  case  the  law 
gives  them  to  the  king  as  the  general  owner  and  lord 
paramount  of  the  soil,  in  recompense  for  the  damage 
which  they  may  have  done  therein."  1  Blackstone's 
Com.  *297. 
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Our  statute  provides  that  "no  person  shall  take  np  an 
estray  animal  except  in  the  county  where  he  resides  and 
is  a  householder,  nor  unless  the  same  be  found  in  the 
vicinity  of  his  residence."    Sec.  2565,  G.  L.  1877. 

It  is  extremely  doubtful  whether  the  estray  law  of  this 
state  was  ever  intended  to  embrace  a  case  of  a  mere  tem- 
porary straying  a  short  distance  from  the  residence  of  the 
owner  and  without  fault  or  negligence  on  his  part.  It  is 
more  probable  that  its  f  ramers  designed  it  to  apply  to 
cases  of  lost  animals;  those  roaming  around  the  countiy 
apparently  without  owners. 

Where  horses  and  cattle  are  free  commoners,  and  in  the 
absence  of  statute  or  ordinance  prohibiting  them  from 
running  at  large,  even  in  the  streets  and  highways,  it 
would  seem  to  be  an  unwarrantable  application  of  the 
estray  law  to  take  up  such  animals  on  first  sight,  without 
other  evidence  that  they  are  estrays  than  the  single  facts 
that  they  have  approached  the  residence  of  a  householder, 
and  that  he  happens  not  to  know  who  their  owner  is. 

The  horse  and  mare  sought  to  be  replevied  in  this  ac- 
tion were  the  driving  team  of  the  plaintiff  in  error,  who 
is  a  resident  of  North  Denver.  They  escaped  from  his 
lot  into  which  he  had  turned  them,  and  two  days  after- 
ward came  to  the  livery  stable  of  defendant  in  error, 
Hartman,  in  the  same  city,  situated  on  the  comer  of 
Holladay  and  Twelfth  streets,  and  distant  from  the  resi- 
dence of  the  owner  about  a  mile  and  a  half. 

Upon  the  same  morning  of  their  appearance  at  the 
stable  they  were  driven  into  defendant's  corral,  adjoining 
the  stable,  and  thereafter  detained  by  him  as  estrays. 

But  for  this  seizure  it  is  probable  they  would  either 
have  returned  home,  or  been  found  by  the  owner,  who 
was  in  pursuit  of  them,  and  who  not  only  searched 
through  the  different  divisions  of  the  city  for  them,  but 
through  the  entire  neighborhood  and  surrounding  country 
as  welL 

If,  however,  it  be  conceded  that  these  animals  were 
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estrays,  within  the  meaning  of  the  statute,  it  then  be- 
comes a  grave  question  whether  they  were  lawfully  taken 
up  and  detained  as  such. 

No  one  but  a  householder  is  authorized  to  take  up  an 
estray  animal,  and  he  only  when  it  is  found  in  the  vicin- 
ity of  his  residence,  as  we  have  seen. 

These  animals  were  taken  up  in  Mr.  Hartman's  ab- 
sence, and  without  his  knowledge  or  direction,  by  the 
employees  in  his  hvery  stable.  He  says  he  returned  to 
the  stable  about  ten  o'clock  the  same  morning,  and, 
finding  the  horses  in  the  corral,  inquired  how  they  came 
there.  He  testifies  that  this  was  the  first  time  he  ever 
saw  them. 

On  learning  the  facts  he  continued  to  detain  them,  and 
had  them  posted  and  recorded  as  estrays. 

There  is  no  evidence  that  the  men  who  took  them 
up  and  put  them  into  the  corral  were  persons  author- 
ized by  statute  to  take  up  estray  animals,  nor  is  the  de- 
fense based  upon  this  ground,  but  upon  the  subsequent 
ratification  of  the  act  by  Hartman,  who  was  a  qualified 
person. 

The  counsel  for  plaintiff  in  error  contends  that  the 
statute  must  be  strictly  canstrued  as  to  all  its  require- 
ments; that  the  taking  up  is  a,  material  step  in  the 
proceedings,  which  can  only  be  performed  by  a  duly 
authorized  person,  and  if  done  without  authority,  or  by 
one  not  authorized  by  statute,  the  act  is  incapable  of 
ratification.  Upon  this  proposition  the  counsel  cites 
numerous  authorities,  to  the  effect  that,  in  summary 
proceedings  of  this  character,  the  law  must  be  strictly 
followed  in  all  its  details. 

Counsel  for  defendants  in  error,  on  the  other  hand, 
treat  this  point  as  trivial,  and  insist  that  the  subsequent 
ratification  by  Hartman,  after  learning  the  circumstances 
from  his  men,  was  equivalent  to  an  original  taking  up  by 
himself. 

Upon  examination  of  authorities,  we  find  that  such 
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eminent  jurists  as  Judges  Cooley  and  Christiancy  con- 
sider the  point  a  substantial  one. 

Newson  v.  Hart,  14  Mich.  235,  is  a  case  very  similar  to 
this,  so  far  as  this  feature  is  involved.  The  statute  under 
which  that  case  arose  authorizes  "any  resident  free- 
holder of  any  township  to  take  up  any  stmy  horses  by 
him  found  going  at  large." 

A  horse  was  taken  up  by  a  minor  son  of  a  freeholder, 
without  his  previous  knowledge  or  consent,  but  the  act 
was  afterwards  fully  ratified  by  the  father,  so  far  as  it 
was  capable  of  ratification,  and  the  subsequent  proceed- 
ings under  the  statute  were  conducted  by  the  father  in 
his  own  name. 

The  ruling  of  the  court  was,  that  the  act  of  the  son 
was  a  trespass,  and  could  only  be  confirmed  by  the  father 
as  such,  so  as  to  make  him  originally  liable  as  a  trespasser. 
The  reasoning  is,  that  the  restriction  of  the  power  to  a 
certain  class  of  persons  was  designed  as  a  safeguard 
against  its  abuse  and  for  the  protection  of  the  rights  of 
the  owners  of  these  animals;  that  the  power  given  must 
be  strictly  pursued,  and  that  none  of  the  safeguards 
thrown  around  its  exercise  can  be  disregarded. 

The  court  say:  **  Other  classes  of  persons  might,  as  a 
general  rule,  be  not  only  less  able  to  respond  for  an  abuse 
of  the  power,  but  less  careful  to  inquire  into  the  circum- 
stances before  exercising  it;  less  discreet  in  making 
seizures,  and  more  disposed  to  exercise  the  power  under 
circumstances  which  would  not  call  for  its  exercise,  than 
freeholders,  against  whom  the  same  power  might  be  ex- 
ercised by  their  neighbors. 

**In  this  view  of  the  statute,  every  owner  is  entitled, 
before  his  property  shall  be  *  taken  up,'  to  have  the 
benefit  of  the  knowledge  and  information  of  the  free- 
holder, and  to  the  exercise  of  his  personal  discretion  and 
judgment  upon  the  circumstances  of  the  case,  and  his 
personal  decision  thereon.  *  *  *  The  father  had  no 
right  to  substitute  the  information,  judgment  and  dis- 
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cretioh  of  the  son  for  his  own.  The  son  was  a  mere 
trespasser,  his  act  w^as  illegal  and  void,  and  the  subse- 
quent ratification  confirmed  it  only  as  such  —  as  a  void 
and  illegal  act,  upon  which  no  right  to  the  property  can 
be  founded." 

The  application  of  the  above  doctrine  to  this  case 
would  not  only  divest  Hartman  of  any  right  of  posses- 
sion or  claim  to  compensation,  but  would  make  him  a 
trespasser  from  the  beginning. 

But  we  do  not  base  our  decision  in  this  case  upon  either 
of  the  two  points  above  mentioned.  There  is  another 
point  in  the  case  that  we  consider  fatal  to  the  judg- 
ment below,  which  is,  that  soon  after  the  seizure  of 
these  horses  as  estrays,  they  were  put  to  work  by  Hart- 
man, and  used  by  him  in  his  business,  as  livery  horses, 
up  to  the  day  of  trial,  a  period  of  about  two  years. 

The  excuse  for  this  treatment,  ^  given  by  said  defend- 
ant, is  that  they  had  to  be  kept  twelve  months  before 
they  could  be  sold  under  the  estray  law,  and  being  kept 
in  the  stable,  they  were  put  to  work  so  as  to  make  them 
earn  their  feed.  That  Hall,  his  co-defendant,  purchased 
them  at  the  sale,  and  after  that  they  were  used  as  his 
horses. 

It  is  not  pretended  here  that  any  title  passed  by  virtue 
of  this  sale,  but  it  is  strongly  contended  that  defendants 
are  entitled  to  the  possession  of  the  horses  until  the  costs, 
charges  and  fees  prescribed  by  sections  2565  and  2566,  G. 
L.,  are  paid  by  the  plaintiff,  notwithstanding  the  fact  that 
the  sale  was  void. 

This  was  the  view  taken  by  the  district  court,  and  in 
accordance  with  the  instructions  given  on  the  trial,  "  the 
jury  found  the  ownership  in  the  plaintiff,  and  the  right 
to  possession  in  the  defendants." 

This  would  be  correct,  if  it  could  be  said  that  the  orig- 
inal taking  up  was  lawful,  and  that  there  has  been  since, 
no  abuse  of  the  authority  granted  by  the  statute.    It  is 

well  settled  that  a  subsequent  abuse  of  the  authority  will 
Vol.  vn— 3 
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relate  back  to  the  seizure,  and  render  the  whole  proceed- 
ing void  from  the  beginning.  If  the  taking  up  was  un- 
lawful, or  if  it  has  subsequently  become  unlawful,  the 
taker-up  forfeits  all  claim  to  compensation,  and  cannot 
defend  an  action  for  possession  of  the  property  on  this 
gi*ound. 

The  rule  is  stated  in  Bacon's  Abr.  page  451,  that: 
"  When  the  law  has  given  an  authority,  it  seems  reason- 
able that  the  law  should,  in  order  to  secure  such  persons 
as  are  the  objects  thereof  from  abuse  of  the  authority, 
when  it  is  abused,  make  everything  done  void,  and  leave 
the  abuser  in  the  same  situation  as  if  he  had  done  every- 
thing without  authority." 

Defendant  Hartman  says  the  horses  were  put  to  work 
so  as  to  make  them  earn  their  feed;  his  counsel  argue 
that  they  were  gently  exercised  for  the  benefit  of  their 
health,  while  the  livery  stable  men  and  drivers  say  they 
were  driven  to  hacks,  and  worked  the  same  as  the  other 
livery  horses  at  the  stable. 

Defendants'  counsel  make  the  further  point  that  the 
diiving  about  pubUcly  of  estray  horses  is  an  advantage  to 
the  owner,  in  affording  better  opportunities  for  the  dis- 
covery of  the  animals,  when  it  is  done  fairly,  and  with 
no  intention  to  deceive,  as  in  this  case. 

It  would  be  a  sufficient  answer  to  this  proposition  to 
say  the  law  is  otherwise;  but  as,  to  the  driving  being  an 
advantage  to  the  owner  in  this  case,  we  may  add  the 
fact  is  also  otherwise. 

One  of  these  animals  is  a  bay  gelding,  without  brand 
or  any  distinguishing  marks,  except  that  the  owner  says 
he  had  a  long,  bushy  tail  when  he  went  away. 

The  other  animal  is  a  sorrel  mare,  having  white  marks 
by  which  she  could  be  easily  identified.  Now  the  man- 
ner of  using  them  prior  to  the  attempted  sale  was  such 
as  to  render  their  identification  difficult  and  improbable. 
The  horses  were  not  driven  together,  but  with  other  ani- 
mals, the  horse  being  driven  in  the  day-time,  and  the 
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mare  in  the  night-time;  when  found  by  the  owner,  shortly 
after  the  sale,  the  horse  had  a  short  tail,  and  the  owner 
swears  that  the  bushy  part  of  the  tail  was  cut  square  off. 
The  witnesses  for  the  defense,  however,  swear  that  the 
hair  was  not  cut  oflf  after  he  came  to  the  stable,  but  that 
the  horse  may  have  worn  it  off  somewhat,  as  horses  usually 
do  when  driven  to  buggies  or  hacks.  Admitting  this  to  be 
so,  the  appearance  of  the  horse  would  be  changed,  and, 
being  driven  in  Uvery  with  a  mate  pretty  closely  resem- 
bling  him  in  general  appearance,  it  is  doubtful  whether 
the  owner  would  have  recognized  him  if  he  had  seen  him 
on  the  street. 

Tlie  finding  of  the  jury  referred  to  by  counsel,  that 
Hartman  acted  in  good  faith  in  respect  to  the  whole 
transaction,  does  not  alter  the  facts  of  the  case  as  they 
were  shown  to  exist  upon  the  trial.  The  question  in- 
volved is  not  a  question  of  good  faith,  but  a  question  of 
law;  and  considering  it  as  such,  we  cannot  regard  the 
using  of  these  horses  in  the  manner  described  by  the  wit- 
nesses, othei-wise  than  as  a  gross  abuse  of  the  authority 
given  by  statute.  Nor  do  we  think  that  the  supposed 
necessity,  or  the  supposed  benefits  assigned  therefor, 
afford  any  justification  whatever. 

The  statute  never  contemplated  the  stabhng  and  grain 
feeding  of  estray  stock,  as  is  evident  not  only  from  the 
expressions  employed  about  herding  and  ranching^  but 
from  the  rate  of  compensation  allowed  the  taker-up.  It 
provides  that  after  filing  a  certain  notice,  it  shall  be  law- 
ful for  the  taker-up  to  '^herd  and  take  charge  of  said 
stock.^^  G.  L.  sec.  2565.  The  next  section  allows  him 
fifty  cents  per  month  for  '^ranching  the  said  stock." 

The  argument  that  the  continuous  working  of  estray 
horses  in  livery,  as  in  this  case,  may  be  justified  on  the 
ground  of  necessity,  assigning  as  such  necessity  that  the 
animals  require  exercise  to  preserve  them  from  injury,  or 
a  necessity  to  cut  down  the  expenses  of  keeping  them ;  or 
to  place  it  upon  the  ground  of  a  benefit  to  the  owner,  as 
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affording  better  opportunities  for  recognition,  is  not  only 
illusory  and  absurd,  but  is  in  contravention  of  legal  prin- 
ciples. 

The  law  from  the  earliest  times  has  regarded  the  using 
of  estrays,  or  distrained  animals,  as  a  tort,  save  only 
when  the  use  was  necessary  to  their  preservation,  as  in 
the  case  of  milk  cows. 

Blackstone  says:  *'When  impounded,  the  goods  were 
formerly,  as  was  before  observed,  only  in  the  nature  of  a 
pledge  or  security  to  compel  the  performance  of  satisfac- 
tion; and  upon  this  account  it  has  been  held  that  the  dis- 
trainor is  not  at  liberty  to  work  or  use  a  distrained  beast." 
8  Black.  Com.  *13. 

The  case  of  Oxley  v.  WattSj  1  Term  Reports,  12,  cited 
by  counsel  for  plaintiff  in  error,  was  an  action  of  trespass 
for  taking  a  horse,  tried  before  Lord  Mansfield.  The  de- 
fendant justified  taking  the  horse  as  an  estray.  It  seems 
that  the  original  taking  was  admitted  to  be  lawful,  but 
the  court  held  that  the  subsequent  using  made  the  de- 
fendant a  trespasser  ab  initio. 

In  Sackrider  v.  McDonald^  10  Johns.  R.  252,  it  was  held 
to  be  such  an  abuse  of  the  power  of  distraining  animals 
damage  feasantj  to  impound  them  before  the  damages 
were  assessed,  as  to  render  the  original  seizure  a  trespass. 

The  opinion  was  delivered  by  Kent,  0.  J.,  who,  in  dis- 
cussing the  principle  of  carrying  back  an  abuse  of  author- 
ity to  the  original  taking,  says:  "  This  was  the  settled 
rule  of  the  common  law,  and  it  has  been  constantly  and 
uniformly  acknowledged  by  the  courts;  and  the  distinc- 
tion is  between  an  entry,  authority  or  license  given  to 
one  by  law  and  by  the  party. 

"If  the  authority  be  abused,  the  law  in  the  first  case 
adjudges,  by  the  subsequent  act,  quo  animOy  the  original 
entry  was  made,  and  makes  the  party  a  trespasser  ah 
initio,  but  not  so  in  the  latter  case,  because  the  party 
cannot,  for  any  subsequent  cause,  punish  that  which  was 
done  by  his  own  authority." 
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The  case  of  Barrett  v.  Lightfoot,  1  Monroe,  241,  was 
an  action  of  trespass  for  illegally  riding  and  killing  a 
stray  horse.  The  defense  was  that  the  defendant  took 
Tip  the  animal  as  an  estray,  under  the  statute,  and,  pre- 
vious to  the  ten  days  allowed  by  law  to  post  him  as  such, 
caused  him  to  be  used,  in  a  case  of  necessity,  to  send  for 
a  physician.  Upon  demurrer,  the  plea  was  held  bad,  and 
this  ruling  was  sustained  upon  writ  of  error. 

The  question  presented  for  decision  was,  conceding  it 
to  be  in  general  illegal  to  use  an  estray  before  posting, 
whether  this  case,  by  reason  of  the  necessity  that  existed 
for  the  use,  formed  an  exception. 

The  court  was  not  called  upon  to  decide  whether  the 
rule  was  different  after  posting,  but  the  reasoning  of  the 
court  and  the  authorities  cited  make  no  distinction. 

The  first  proposition  announced  is  that,  if  Barrett  acted 
under  the  authority  of  law  in  taking  up  the  horse,  any 
subsequent  abuse  of  that  authority  makes  him  a  tres- 
passer ab  initio. 

Barrett  relied  upon  a  case  in  Croke  James,  148,  as 
authority  for  using  the  horse,  from  which  case  the  court 
quote  the  following  paragraph:  "It  is  not  lawful  for 
any  to  use  it  in  any  manner,  unless  in  case  of  necessity 
and  for  the  benefit  of  the  owner,  as  to  milk  milch  kine, 
because  otherwise  they  would  be  spoiled;  and  so  of  the 
like.  But  to  use  a  stray  horse  by  riding  or  drawing  is 
tortious,  although  it  were  alleged  that  the  common  course 
is  to  use  stray  horses  with  withes  about  their  necks.  '* 

Upon  the  above  citation,  the  court  comment  thus:  "It 
will  at  once  be  admitted  that  the  case  in  Croke  goes  as 
well  to  establish  the  principle  that  strays  cannot  in  the 
general  be  used,  as  that  there  may  exist  such  a  necessity 
for  using  them  as  to  form  an  exception  to  the  general 
principle,  and  render  the  use  lawful."  But  to  have  that 
effect,  the  necessity  must,  we  apprehend,  be  of  a  different 
sort  to  that  which  is  alleged  in  the  plea  of  Barrett. 

The  illustration  made  by  the  court  in  the  case  cited 
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shows  the  sense  in  which  the  expression,  necessity ^  was 
intended  by  them,  and  proves  conclusively  that  strays 
cannot  lawfully  be  used  by  the  taker-up,  unless  to  use 
them  be  necessary  to  pre8eri:e  them  from  injury,  and  for 
the  benefit  of  the  rightful  owner.  There  being,  there- 
fore, no  such  necessity  for  using  the  horse  by  Barrett, 
alleged  in  his  plea,  the  use  was  illegal,  and  an  abuse  of 
the  authority  of  law,  and  as  such  the  demurrer  to  the 
plea  was  correctly  sustained. 

The  cases  of  Nelson  v.  Merriam^  4  Pick.  249,  and 
Adams  v.  Adams^  13  Pick.  384,  recognize  the  same  doc- 
trine of  the  foregoing  authorities,  and  all  are  in  accord 
with  the  ruling  that  the  using  of  estrays,  save  as  to  the 
exceptions  mentioned,  is  tortious,  and  that  the  taker-up 
forfeits  his  claim  for  compensation. 

These  views  being  in  conflict  with  the  theory  upon 
which  the  cause  was  tried,  and  with  the  instructions  of 
the  court  below,  the  judgment  will  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

Beversed. 


MORRELL  V.  FeRRIER, 

1.  Whether  the  promise,  its  identity  with  the  debt  being  assumed  or 
established,  is  sufficient  to  take  a  case  out  of  the  bar  of  the  statute 
of  limitations,  is  a  question  of  law  for  the  court    Whether  the 

le2te  ^  words  of  acknowledgment  or  promise,  when  not  expressly  refer- 

ring to  the  debt  sought  to  b^  recovered,  are  to  be  deemed  as  refer- 
ring to  such  debt,  is  usually  a  question  of  fact  for  the  jury. 

2.  As  a  general  rule,  where  there  is  an  acknowledgment  of  indebfed- 

ness,  it  will  be  taken  to  relate  to  the  demand  in  suit,  and  the  burden 
is  on  the  defendant  to  show  that  it  related  to  another  debt  either 
whoUy  or  in  part. 

Error  to  District  Court  of  Fremont  County. 
The  facts  are  stated  in  the  opinion. 
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Mr.  John  D.  Freeman  and  Messrs.  Stuabt^  for  plaintiff 
in  error. 

Messrs.  Macon  and  Cox^  for  defendant  in  error. 

Stone,  J.  Plaintiff  brought  suit,  November  22,  1881, 
against  the  defendant  upon  a  promissory  note  of  which 
the  foDowing  is  a  copy: 

"$2,500.  January  1,  1866. 

"  Three  years  after  date  we  promise  to  pay  to  the  order 
of  Mrs.  Anna  Maria  Morrell,  twenty-five  hundred  dollars, 
at  the  office  of  Tweed  &  Sibley,  No.  40  Walnut  St.,  Cin- 
cinnati, value  received.  Sam.  T.  Ferrier, 

"  Geo.  E.  Ferrier, 
"  Thomas  Ferrier." 

The  complaint  averred  that  the  note  was  given  for 
money  loaned  by  plaintiff  to  defendants;  that  there  was 
a  verbal  agreement  for  interest  at  ten  per  cent,  per 
annum  from  date  until  paid,  and  that  the  accruing  inter- 
est thereon  had  been  paid  up  to  April  1,  1871. 

Defendant  pleaded,  first,  the  general  issue;  second, 
that  the  cause  of  action  accrued  without  the  state;  and 
third,  the  statute  of  Umitations. 

To  the  plea  of  the  statute  of  limitations  the  plaintiff 
rephed,  setting  up  a  new  promise  in  writing  which  was 
contained  in  a  letter  from  the  defendant  to  the  plaintiff, 
of  which  letter  the  following  is  a  copy: 

*'DELPm,  Ind.,  Nov.  21,  1876. 
"-Sfr5.  A.  M.  Morrell^  Cincinnatiy  Ohio: 

"  I  received  a  letter  from  you  a  few  days  ago  about 
your  money.  I  had  written  Uncle  Tweed  some  time  ago 
about  it,  and  supposed  he  had  written  to  you.  I  sold  one 
of  my  farms  some  time  ago  and  will  have  money  coming 
in,  in  February,  when  I  expect  to  pay  you  all.  Until  then 
I  do  not  see  how  I  can  pay  you,  as  times  are  very  close 
here  and  money  is  hard  to  get.  Our  crops  have  not  been 
good  for  two  years,  consequently  I  have  but  little  to  make 
money  out  of,  until  my  notes  come  due. 
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"I  am  sorry  I  have  not  been  able  to  pay  your  interest 
as  it  came  due,  but  will  pay  you  interest  on  what  is  un- 
paid, so  as  to  make  it  all  right. 

m 

"Please  leave  the  note  with  Mr.  Sibley  and  let  him 
figure  it  all  up,  send  me  the  amount,  and,  if  nothing  hap- 
pens, I  will  send  him  draft  for  it  in  February. 

"Very  respect., 

"Sam.  T.  Ferrieb." 

The  cause  was  submitted  to  the  court  for  trial  without 
the  intervention  of  a  jury,  upon  the  pleadings,  the  note, 
and  the  letter,  without  other  evidence ;  and  upon  considera- 
tion thereof,  the  court  found  for  the  defendant  and  ren- 
dered judgment  accordingly. 

The  only  question  for  us  to  consider  is  the  sufficiency 
of  this  letter  as  evidence  tending  to  prove  the  new 
promise  relied  upon,  to  take  the  case  out  of  the  bar  of 
the  statute  of  limitations. 

The  letter  contains  an  unequivocal  acknowledgment  of 
an  indebtedness  from  defendant  to  plaintiff,  and  a  clearly 
implied  promise  to  pay.  As  to  its  reference  to  the  par- 
ticular indebtedness  evidenced  by  the  promissory  note  in 
suit,  we  think  this  is  sufficiently  indicated  prima  facie. 
The  note  is  made  payable  at  the  office  of  "  Tweed  & 
Sibley,"  and  the  defendant  in  his  letter  refers  to  "  Uncle 
Tweed  "  in  connection  with  this  indebtedness,  and  also 
refers  to  "Mr.  Sibley,"  requesting  the  plaintiff  "to  leave 
the  note  with  Mr.  Sibley  and  let  him  figure  it  all  up,  send 
me  the  amount,  and,  if  nothing  happens,  I  will  send  him 
draft  for  it  in  February."  The  sentence  preceding  the 
foregoing  refers  to  the  interest,  which  defendant  regrets 
not  having  paid  in  full,  but  promises  to  pay;  and  the 
figuring  which  he  requests  Mr.  Sibley  to  do,  evidently 
refers  to  computing  the  interest,  so  as  to  ascertain  the 
amount  of  principal  and  interest  due  on  the  note  which 
is  made  payable  at  Tweed  &  Sibley's,  and  for  which  de- 
fendant promises  to  send  a  draft  to  Mr.  Sibley. 

Whether  the  promise,  its  identity  with  the  debt  being 
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assumed  or  established,  is  sufficient  to  take  the  case  out 
of  the  bar  of  the  statute,  is  a  question  of  law  for  the 
coui-t;  whether  the  words  of  acknowledgment  or  promise, 
when  not  expressly  referring  to  the  debt  sought  to  be  re- 
covered, are  to  be  deemed  as  referring  to  such  debt,  is 
usually  a  question  of  fact  for  the  jury.  Whitney  v.  Bige- 
low,  4  Pick.  110. 

In  Martin  v.  Broach^  6  Ga.  21,  it  was  held  that  where 
there  is  no  dispute  as  to  the  facts  which  go  to  prove  the 
acknowledgment  or  new  promise,  the  question  is  one  of 
law  for  the  court;  but  where  there  is  any  dispute,  the 
question  is  a  mixed  one  of  law  and  fact  for  the  jury. 

Moreover  it  is  laid  down  as  a  general  rule,  that  where 
there  is  an  acknowledgment  of  indebtedness,  it  will  be 
taken  to  relate  to  the  demand  in  suit,  and  the  burden  is 
upon  the  defendant  to  show  that  it  related  to  another 
debt,  either  wholly  or  in  part.  Wood  on  Limitation  of 
Actions,  p.  162;  Angell  on  Lim.  of  Actions,  sec.  238;  2 
Greenleaf  Ev.  sec.  441;  Carres  Adm^rv,  Hurlbufs  Adm^x, 
41  Mo.  264;  Whitney  v.  Bigelow,  4  Pick,  llj^;  Cook  v. 
MartiUj  29  Conn.  63. 

If  this  rule  be  a  sound  one  in  general  application,  it 
certainly  would  apply  with  peculiar  force  in  a  case  where 
but  one  item  of  indebtedness  is  in  suit,  and  where  one 
matter  of  indebtedness  only  is  referred  to  in  the  acknowl- 
edgment or  new  promise. 

But  we  regard  it  as  scarcely  necessary  to  invoke  the 
aid  of  this  rule  in  the  present  case;  the  facts  appear  un- 
disputed; this  letter  of  defendant  to  plaintiff  appears  to 
fairly  establish  identity  between  the  indebtedness  it  ref ei-s 
to,  and  the  note  in  suit,  while  the  acknowledgment  of  the 
indebtedness,  and  the  new  promise  to  pay  the  same,  are 
cei-tainly^sufficient  in  law  to  overcome  the  plea  in  bar. 

We  therefore  think  that,  upon  the  pleadings  and  evi- 
dence before  the  court,  the  finding  and  judgment  should 
have  been  for  the  plaintiff. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  a  new  trial.  Reversed. 
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1.  When  an  attomej  takes  a  case  upon  a  contingent  fee,  and  on  his 

own  account  employs  an  attorney  to  assist  him  in  the  case,  upon 
promise  of  a  ''  good  fee  '*  for  the  services  he  shall  render,  it  is  error, 
upon  the  trial  of  an  action  for  such  service,  to  admit  testimony- 
showing  the  amount  realized  by  the  attorney  whose  compensation 
rested  on  the  contingency. 

2.  Tho  value  of  an  attorney's  services  in  a  given  case  is  to  some  extent 

governed  by  the  amount  in  controversy,  and  tiie  consequent  re- 
sponsibility resting  on  him,  and  it  is  not  error  to  admit  evidence  of 
the  value  of  the  property  in  controversy. 

8.  It  is  error  to  allow  an  answer  to  a  hypothetical  question  which  does 
not  conform  to  the  facts  in  evidence. 

4.  The  statements  of  a  person  not  a  party  to  the  record  must  be  rejected 
as  hearsay.  Secondary  evidence  of  the  contents  of  a  letter  should 
not  be  admitted,  unless  the  preliminary  proof  of  loss  shows  a  bona 
fide  and  unsuccessful  search  in  the  place  where  the  lost  instrument 
was  deposited  and  last  seen,  or  where  it  was  most  likely  to  be 
found. 

Appeal  from  District  Court  of  Custer  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wells,  Smith  and  Macon  pro  se. 

Mr.  G.  S.  Adams  pro  se. 

Helm,  J.  Appellants  are,  and  were  in  May,  1879,  co- 
partners in  the  practice  of  the  law.  The  firm  was  at 
that  time  engaged  in  prosecuting  a  certain  cause  known 
as  the  Bull-Domingo  suit,  then  pending  in  the  district 
court  of  Custer  county.  Macon,  one  of  the  partners, 
being  on  the  ground  in  charge  of  the  case  in  behalf  of 
himself  and  copartners,  employed  appellee  (a  local  attor- 
ney at  law)  to  assist  in  the  trial  thereof,  promising  him 
a  ** good  fee"  for  his  services  in  connection  therewith. 
The  cause  was  tried,  occupying  some  ten  or  twelve  days, 
and  appellee  assisted  as  counsel  therein.  Failing  to  secure 
such  compensation  as  he  deemed  his  services  worth,  ap- 
pellee brought  suit  and  obtained  a  verdict  and  judgment 
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against  appellants  for  the  sum  of  $2,500.  Neither  of 
appellants  was  present  at  this  trial,  though  they  were 
represented  by  counsel;  no  evidence  was  offered  in  their 
behalf,  and  the  verdict  was  based  exclusively  upon  the 
testimony  introduced  by  appellee. 

It  appears  that  appellants  took  charge  of  the  Bull- 
Domingo  case  for  a  contingent  fee,  and  were  to  furnish 
all  of  the  legal  services  necessary  in  the  management 
thereof,  and  appellee  and  one  Hunter  wei'e  permitted  to 
testify  that  appellants  received  $42,500  for  the  services 
rendered.  In  determining  the  value  of  appellee's  labor, 
the  jury  doubtless  took  into  consideration  the  amount  of 
this  fee,  and  were  governed  to  some  extent  thereby. 

There  was  no  contingency  as  to  appellee's  compensa- 
tion for  his  services.  Appellants  were  bound,  if  at  all, 
to  pay  him  a  good  fee,  whether  they  received  anything 
or  not.  His  compensation  did  not  depend  in  any  way 
upon  success  in  the  case;  theirs  rested  entirely  on  this 
contingency.  He  was  to  be  well  paid  for  the  services 
actually  rendered;  they  might  bear  most  of  the  respon- 
sibility and  perform  most  of  the  work,  and  yet  receive 
no  remuneration  whatever  therefor.  Had  appellants 
been  unsuccessful  in  that  cause  and  received  nothing  for 
their  labor  and  responsibility,  they  could  not  have  re- 
duced the  amount  of  appellee's  recovery  by  proving  that 
fact  in  this  case. 

The  value  of  an  attorney's  services  in  a  given  case  is 
to  some  extent  governed  by  the  amount  in  controversy, 
and  the  consequent  responsibility  resting  upon  him.  A 
larger  fee  is  usually  charged  and  received  for  the  man- 
agement of  a  cause  involving  $50,000,  than  for  similar 
services  in  a  controversy  over  $50.  And  we  are  not  dis- 
posed to  say  that  the  court  erred  in  admitting  proofs 
showing  the  value  of  the  property  at  stake  in  the  Bull- 
Domingo  suit,  though  appellee  was  only  assistant  counsel 
therein,  and  bore  but  a  small  part  of  the  responsibility. 
But  we  cannot,  by  any  satisfactory  reasoning,  extend 
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this  rule  so  as  to  sanction  the  court's  action  in  admitting 
proof  as  to  the  fee  received  by  appellants. 

The  court  also  erred  in  allowing  the  witness  Moorman 
to  answer  the  hypothetical  question  put  to  him.  Moor- 
man, who  was  a  practicing  attorney,  was  called  for  the 
purpose  of  giving  his  opinion  as  io  the  value  of  the  serv- 
ices rendered  by  appellee.  The  question  put  to  him  sup- 
posed that  the  party  occupying  the  position  of  appellants 
received  $42, 500  for  services  rendered,  and  it  also  con- 
tained a  supposition  that  appellee  was  engaged  fifteen  or 
twenty  days  in  the  preparation  and  trial  of  the  case; 
whereas  his  own  testimony  Umits  the  time  to  ten  or 
twelve  days.  It  is  only  reasonable  to  infer  that  Moor- 
man considered  these  elements  of  the  question,  and  in 
consequence  thereof  placed  his  estimate  of  the  value 
of  the  appellee's  services  higher  than  he  otherwise 
would. 

Witness  Hunter  was  permitted  to  testify  to  declara- 
tions made  by  one  Wilson,  concerning  the  employment 
of  appellee  by  Macon.  Wilson  was  not  a  party  to  the 
record,  and  had  no  connection  with  the  controversy;  his 
declarations  were  purely  hearsay,  and  should  not  have 
been  admitted. 

Appellee,  while  testifying,  stated  the  contents  of  a  let- 
ter received  from  appellant  Wells.  The  only  evidence  as 
to  the  loss  of  this  letter  is  given  by  him  as  foUows: 
Question. — ''Have  you  got  that  letter?"  Answer. — "I 
have  not.  I  have  hunted  my  office  over  for  it."  Ques- 
tion.— '*  Have  you  made  diligent  search  for  that  letter  ?" 
Answer.  —  "I  have. " 

The  proof  of  diligence  used  in  searching  for  a  lost  in- 
strument, required  as  a  foundation  for  the  admission  of 
oral  evidence  concerning  the  contents  thereof,  depends  to 
some  extent  upon  the  nature  of  the  instrument  lost.  2 
Best  on  Evidence,  §  482. 

The  contents  of  a  letter,  or  the  superscription  upon  an 
envelope,  which  is  not  likely  ever  to  become  useful,  might 
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be  shown  by  parol  upon  more  slender  proof  of  loss  than 
would  be  required  in  the  case  of  an  important  contract. 

But  such  secondary  evidence  as  to  the  contents  of  any 
document  should  not  be  admitted,  unless  the  preliminary 
proof  of  loss  shows  a  bona  fide  and  unsuccessful  search 
in  the  place  where  the  lost  instrument  was  deposited  and 
last  seen,  or  where  it  was  most  likely  to  be  found,  if  the 
circumstances  admit  of  such  proof.  1  Wharton's  Evi- 
dence, §  147. 

The  declaration  of  appellee  that  he  had  made  diUgent 
search  in  his  office  for  the  letter  is  not  a  compliance  with 
the  foregoing  requirements;  the  court  erred  in  admitting 
secondary  evidence  of  its  contents. 

According  to  the  averments  of  the  complaint  and  the 
testimony  of  appellee  himself,  he  was  only  employed  by 
Macon  to  assist  in  the  trial  of  a  suit  then  pending;  yet  he 
was  permitted  to  testify  as  to  services  rendered,  including 
a  trip  from  Eosita  to  Pueblo  in  a  subsequent  suit  between 
the  same  litigants.  These  services  and  expenses  .were 
included  by  the  jury  in  estimating  the  amount  of  his 
damages.  There  was  error  in  admitting  this  testimony, 
but  as  no  exception  was  preserved  thereto,  we  are  pre- 
cluded from  considering  the  same. 

For  errors,  however,  in  the  admission  of  testimony  to 
which  exceptions  were  duly  taken,  the  cause  must  be  re- 
versed. While  some  of  these  errors  would  perhaps  not 
be  sufficient  in  themselves  alone  to  justify  a  reversal,  yet 
others  were  important,  and,  taken  together,  we  are  sat-  • 
isfied  that  appellants  were  seriously  prejudiced  thereby, 
and  should  be  awarded  a  new  trial. 

Reversed. 
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Brown  et  al.  v.  Tucker. 

1.  A  rule  applicable  to  every  system  of  pleading  is  that  a  demarrer  mns 
through  the  whole  series  of  pleadings,  and  will  be  sustained  to  the 
first;  defective  pleading.  Objections  are  not  waived  to  an  answer 
by  filing  a  demurrer  to  a  replication. 

3.  Where  service  by  publication  is  relied  upon,  it  must  be  in  a  case  and 
under  circumistances  wherein  that  mode  of  acquiring  jurisdiction 
is  authorized  by  the  statute,  and  the  material  requirements  of  the 
statute  must  be  complied  vdth. 

8«  Where  service  is  obtained  by  puUication  of  the  summons,  the  de- 
fendant has  forty  days  to  answer  the  complaint  after  the  service  is 
complete. 

L  In  an  action  of  attachment  under  the  statute,  if  the  district  court 
has  complied  with  the  terms  of  the  statute  in  respect  to  obtaining 
jurisdiction  of  the  person  and  the  subject-matter  and  in  pronounc- 
ing its  judgment,  no  authority  exists  for  disregarding  or  refusing 
to  give  effect  to  such  judgment  in  a  collateral  proceeding. 

6.  The  levy  of  a  writ  of  attachment  issuing  out  of  a  district  court 
being  followed  by  judgment,  and  execution  having  issued  within 
a  reasonable  time,  held^  that  the  plaintiff's  lien  upon  the  attached 
property  was  preserved  as  against  a  special  execution  issuing  out 
of  a  county  court  on  a  junior  judgment  in  favor  of  another  party ; 
also  heldt  that  an  objection  that  a  general,  instead  of  a  special,  ex- 
ecution was  issued  against  the  attached  property  would  be  una- 
vailing. 


Error  to  District  Court  of  Lake  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Decker  and  Yonley,  for  plaintiff  in  error. 

•     Messrs.  Markham,  Patterson  and  Thomas,  for  defend- 
ants in  error. 

Beck,  0.  J.  The  questions  presented  by  this  record 
arise  upon  the  pleadings,  and  involve  the  suflRciency  of 
the  answer  and  replication.  A  demurrer  to  the  answer 
was  overruled  by  the  court  below,  and  a  demurrer  to  the 
replication  sustained. 

The  foundation  of  the  action  is  a  judgment  of  the  dis- 
trict court  of  Arapahoe  county,  in  favor  of  Brown  & 
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Brother,  plaintiffs  in  error,  against  one  A.  H.  Collins, 
which  judgment  is  alleged  to  have  perfected  a  lien  in 
favor  of  said  plaintiffs  upon  a  stock  of  goods  owned  by 
the  defendant  Collins. 

Tucker,  the  defendant  in  error,  and  who  was  also  de- 
fendant below,  was  sheriff  of  Lake  county,  and  as  such 
oflBcer  seized  the  goods  upon  a  writ  of  attachment  issued 
by  the  district  court  of  Arapahoe  county,  in  the  case  of 
Brown  &  Brother  against  Collins,  and  duly  levied  said 
writ  thereon.  After  judgment  in  the  latter  action, 
Tucker  sold  the  goods  upon  a  special  execution  issued 
from  the  county  court  of  Arapahoe  county,  and  to  him 
directed  as  sheriff  of  Lake  county,  upon  a  junior  judg- 
ment rendered  by  said  county  court  in  favor  of  the  Ger- 
man National  Bank  of  Denver  against  said  CoUins. 

Subsequently  he  returned  an  execution,  afterwards 
issued  upon  the  judgment  of  Brown  &  Bro.,  ntUla  bona. 

The  defense  set  up  by  Tucker  in  his  answer  to  the  com- 
plaint in  the  present  action  is,  substantially,  that  the 
judgment  in  favor  of  Brown  &  Bro.  is  void,  because  it  is 
a  judgment  in  personam,  rendered  upon  constructive 
service  only,  and  also  because  it  was  entered  prematurely. 

The  defendant  likewise  justifies  under  the  special  exe- 
cution in  favor  of  the  German  National  Bank  of  Denver. 

So  far  as  the  replication  is  concerned,  we  have  only  to 
say  that  it  is  certainly  a  remarkable  pleading,  and,  in  our 
opinion,  fully  warrants  the  criticism  passed  upon  it  by 
counsel  for  defendant  in  error,  who  say:  "  The  demurrer 
(to  the  answer)  was  argued  at  length  and  overruled,  upon 
which  our  learned  friends  reduced  their  argument  of  the 
demurrer  to  writing,  filed  it  in  the  cause  and  called  it  a 
replication." 

The  replication  is  clearly  bad,  but  we  cannot  agree 
with  defendants'  counsel  that  this  conclusion  terminates 
our  investigation,  and  that  nothing  remains  but  to  afiiri^ 
the  judgment  of  the  court  below. 

The  errors  assigned  are:    First,  the  sustaining  of  the 
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demurrer  to  the  replication;  second,  giving  judgment 
upon  said  demurrer  for  the  defendant  in  error,  when, 
upon  the  whole  record,  judgment  thereon  should  have 
been  for  the  plaintiff  in  error. 

A  rule  applicable  to  every  system  of  pleading  is  that  a 
demurrer  runs  through  the  whole  series  of  pleadings,  and 
will  be  sustained  to  the  first  defective  pleading.  The  ob- 
jections to  the  answer,  therefore,  are  not  waived,  as  sup- 
posed, by  the  fact  that  a  replication  thereto  has  been  filed 
since  a  demurrer  was  subsequently  filed  to  the  replica- 
tion. On  the  contrary,  the  sufficiency  in  law  of  the 
answer  was  legitimately  raised  by  the  filing  of  the  last 
mentioned  demurrer.  We  will  therefore  proceed  to  test 
the  sufficiency  of  the  answer.  This  involves  an  inquiry 
as  to  the  validity  of  the  judgment  of  Brown  &  Brother 
against  Collins,  the  answer  alleging  fatal  irregularities 
to  have  occurred  in  the  entry  of  said  judgment. 

The  objection  that  the  judgment  was  prematurely  en- 
tered is  based  upon  the  facts  that  the  only  service  of 
process  upon  Collins  was  by  the  publication  of  the  sum- 
mons, the  first  publication  of  which  was  on  the  7th  of 
September,  1880,  and  the  last  publication  thereof  on  the 
6th  of  October,  1880,  and  thai  judgment  by  default  was 
rendered  against  him  on  the  18th  day  of  October,  1880, 
or  twelve  days  after  the  last  publication. 

That  the  service  by  pubhcation  was  complete,  and  that 
the  district  court  acquired  jurisdiction  of  the  cause  before 
the  entry  of  the  judgment,  is  expressly  declared  by  stat- 
ute. When  personal  service  cannot  be  made  upon  a  de- 
fendant, section  42  of  the  code  requires  the  summons  to 
be  published  in  a  public  newspaper  at  least  once  a  week 
for  four  successive  weeks.  The  section  concludes  thus: 
"And  in  case  of  publication,  the  service  of  summons 
shall  be  deemed  complete  at  the  expiration  of  ten  days 
after  the  expiration  of  the  time  prescribed  for  publi- 
cation." 

Section  46  provides  that,  "from  the  time  of  the  service 
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of  the  summons  in  a  civil  action,  the  court  shall  be 
deemed  to  have  acquired  jurisdiction  and  to  have  control 
of  all  subsequent  proceedings." 

No  distinction  is  made,  by  this  section,  as  to  the  man- 
ner of  service  of  the  summons  upon  the  defendant,  and 
the  language  necessarily  includes  service  in  either  of 
the  ways  provided  by  the  preceding  sections. 

Where  service  by  publication  is  reUed  upon,  it  must  be 
in  a  case  and  under  circumstances  wherein  that  mode  of 
acquiiing  jurisdiction  is  authorized  by  the  statute,  and 
the  material  requirements  of  the  statute  must  be  strictly 
complied  with. 

A  point  is  made  by  counsel  for  defendant  in  error,  that 
a  copy  of  the  summons  was  not  deposited  in  the  post- 
office  by  the  clerk  of  the  district  court,  directed  to  Collins 
at  his  place  of  residence,  as  required  by  section  42. 

We  cannot  consider  this  point,  for  the  reason  that  it 
does  not  properly  arise  in  the  case.  The  section  only 
requires  a  copy  of  the  summons  to  be  so  deposited, 
''  where  the  residence  of  a  non-resident  or  absent  defend- 
ant is  known."  The  answer  does  not  allege  that  the 
residence  of  Collins  was  known,  nor  does  it  raise  the 
objection  that  a  copy  of  the  summons  was  not  deposited 
in  the  postoffice. 

So  far,  then,  as  the  objections  stated  in  the  answer  are 
concerned,  there  was  a  literal  compliance  with  the  re- 
quirements of  the  statute,  in  respect  to  the  service  of 
the  summons,  and,  in  the  language  of  section  46,  the 
court  must  be  deemed  to  have  acquired  jurisdiction,  and 
to  have  had  control  of  all  subsequent  proceedings. 

But  notwithstanding  the  foregoing  conclusion,  the 
judgment  against  Collins  was  prematurely  entered.  We 
have  held  in  two  cases  that  where  service  is  obtained  by 
publication  of  the  summons,  the  defendant  has  forty 
days  to  answer  the  complaint  after  the  service  is  com- 
pete. Conley  v.  Morris^  6  Col.  212;  ShiUs  et  al.  v. 
Baker,  id.  296. 

Vol.  vn  — 8 
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This  is  a  question  of  statutory  construction,  and  was 
passed  upon  by  the  district  court,  as  appears  from  the 
recital  in  the  judgment  that  "tKe  legal  time  for  answer- 
ing having  expired,"  etc. 

In  the  decision  of  this  point  the  court  erred,  and  in 
a  direct  proceeding  to  review  the  judgment,  it  would 
have  to  be  reversed  for  error.  But  the  judgment  is  col- 
laterally drawn  into  question  here,  and  a  different  rule 
obtains,  which  is,  that  unless  it  is  absolutely  void,  the 
error  complained  of  is  not  available  in  this  proceeding. 

The  decided  weight  of  authority  is  to  the  effect  that 
when  jm'isdiction  has  been  obtained  by  the  service  of 
process,  actual  or  constructive,  all  subsequent  proceed- 
ings are  exercise  of  jurisdiction,  and  however  erroneous, 
they  are  not  void,  but  voidable  only,  and  not  subject  to 
collateral  attack.  Freeman  on  Judgments,  sees.  126, 135, 
142,  and  notes;  Cooper  v.  Reynolds,  10  Wall.  315. 

Counsel  for  defendant  in  error  take  the  position  that 
the  judgment  is  void  upon  another  ground,  viz.: 

"  Because  it  purports  to  be  a  personal  judgment,  ren- 
dered upon  publication  of  process,  and  that  the  mere  fact 
that  property  was  attached,  under  our  statute,  cannot  im- 
part any  vitaUty  to  it  for  any  purpose  whatever." 

The  opinion  of  the  supreme  court  of  the  United  States 
in  Pennoyer  v.  Neff,  5  Otto,  714,  is  cited  and  relied  upon 
by  counsel  to  sustain  this  position. 

In  our  judgment  it  not  only  fails  to  sustain  the  posi- 
tion assumed,  but  shows  clearly  that  the  law  is  other- 
wise. 

It  is  true  the  court  held  that  the  judgment  brought 
under  consideration  in  that  case  was  void,  but  there  is  a 
marked  distinction  between  the  proceedings  in  that  case 
and  the  proceeding  in  the  case  which  we  are  now  con- 
sidering. 

That  was  the  case  of  a  judgment  recovered  in  one  of 
the  state  courts  of  Oregon  against  a  non-resident  defend- 
ant.   The  action  was  upon  a  money  demand,  the  service 
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by  publication,  no  attachment  was  sued  out,  nor  any  at- 
tempt made  to  reach  or  discover  property  of  the  debtor 
until  after  judgment.  Then  an  execution  was  issued 
and  levied  upon  real  estate  of  the  judgment  debtor, 
which  was  afterwards  sold  to  satisfy  the  judgment.  It 
was  the  case  of  a  purely  personal  action  against  a  non- 
resident of  the  state,  not  in  any  manner  partaking  of 
the  nature  of  an  action  in  reirij  the  recovery  of  a  per- 
sonal judgment  upon  constructive  service  of  process, 
and  the  subsequent  attempt  to  subject  property  to  the 
satisfaction  of  the  judgment. 

The  ruling  of  the  supreme  court  is  that  it  is  essential 
to  the  jurisdiction  of  a  state  court,  in  such  a  case,  that 
the  debtor  have  property  within  the  state  that  can  be  ap- 
plied in  satisfaction  of  his  indebtedness.  Otherwise  the 
judgment  is  void. 

The  position  was  assumed  by  counsel,  in  that  case, 
that  where  a  non-resident  debtor  has  property  within  the 
state,  it  is  immaterial  whether  the  property  is  in  the  first 
instance  brought  under  the  control  of  the  court  by  at- 
tachment or  some  equivalent  act,  and  afterwards  applied 
by  its  judgment  to  the  satisfaction  of  demands  against  its 
owner,  or  such  demands  be  first  established  in  a  personal 
action,  and  the  property  of  the  non-resident  be  after- 
wards seized  and  sold  on  execution. 

The  court  say  the  contrary  of  this  proposition  is  the  law; 
that  the  jurisdiction  in  such  case  depends  upon  the  ques- 
tion whether  the  defendant  has  property  within  the  state 
that  can  be  applied  to  the  satisfaction  of  the  demand  sued 
for,  and  that  it  is  essential  to  the  jurisdiction  of  the  court, 
not  only  that  this  fact  be  made  to  appear,  but  that  the 
property  be  brought  under  the  control  of  the  court  before 
judgment;  that  the  question  of  jurisdiction  cannot  be 
made  to  depend  upon  facts  to  be  ascertained  after  the 
cause  has  been  tried  and  judgment  rendered;  the  judg- 
ment cannot  occupy  the  doubtful  position  of  being  valid 
if  property  be  found,  and  void  if  there  be  none. 
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In  the  case  now  under  consideration  an  attachment 
was  sued  out  after  the  institution  of  the  suit,  and  levied 
upon  a  stock  of  goods  belonging  to  CoUins,  the  absent 
debtor,  after  which  the  action  proceeded  to  judgment.  In 
respect  to  a  case  of  this  nature,  the  supreme  court,  in 
the  foregoing  opinion,  cite  with  approval  the  opinion  of 
Mr.  Justice  Miller  in  Cooper  v.  Reynolds,  10  Wall.,  315, 
saying,  ^^in  the  opinion  there  delivered  we  have  a  clear 
statement  of  the  law  as  to  the  efficacy  of  such  actions, 
and  the  jurisdiction  of  the  court  over  them/' 

The  judgment  collaterally  assailed  in  the  latter  case 
was  one  obtained  in  an  action  of  trespass  in  the  county 
court  of  Knox  county,  Tennessee. 

0;i  the  day  the  suit  was  instituted,  and  after  the  sum- 
mons was  issued,  the  plaintiff  filed  an  affidavit  for  an 
attachment  in  aid  of  his  suit,  alleging  therein  that  the 
defendants  had  fled  from  the  state,  or  so  absconded  or 
concealed  themselves  that  the  ordinary  process  of  law 
could  not  reach  them.  An  attachment  issued  and  was 
levied  upon  land  of  one  of  the  defendants,  situated  in 
the  same  county.  The  summons  was  returned  "not 
found,"  and  publication  was  ordered  to  be  made  as  re- 
quired by  statute  in  such  cases.  Defendants  failed  to 
appear  at  the  trial,  and  judgment  by  default  was  ren- 
dered against  them  for  the  sum  of  $25,000,  the  damages 
cleiimed  by  plaintiff,  the  land  attached  was  ordered  to  be 
sold,  and  was  afterwards  sold  in  satisfaction  of  the  judg- 
ment. 

The  statute  of  Tennessee  authorizes  an  attachment  in 
aid  of  a  suit  at  law,  either  before  or  after  judgment, 
when  the  debtor  is  about  to  remove  or  has  removed  from 
the  state,  or  where  he  absconds  or  conceals  himself  or 
property. 

It  was  held  that  the  validity  of  this  judgment  could 
not  be  collaterally  questioned,  the  errors  assigned  not  af- 
fecting the  jurisdiction  of  the  court  that  rendered  it. 
That  in  this  class  of  cases  the  levy  of  the  writ  of  attach- 


1883.]  Brown  bt  al.  t.  Tucker.  37 

ment  is  the  essential  requisite  of  jurisdiction,  as  in  pro- 
ceedings purely  in  rem,  and  that  unless  property  is  found 
on  which  to  levy  the  attachment,  the  court  is  deprived  of 
jurisdiction  and  can  proceed  no  further. 

The  proceeding  is  spoken  of  as  a  statutory  one,  of  a 
complex  character,  and  as  partaking  of  the  nature  of  a 
proceeding  in  rem,  the  effect  of  which  is  to  subject  the 
property  attached  to  the  payment  of  the  demand  which 
may  be  found  to  be  due  the  plaintiff.  The  judgment  to 
be  rendered  in  such  proceeding  is  spoken  of  as  being  in 
form  a  personal  judgment  against  the  defendant. 

After  referring  to  the  statutory  provisions  concerning 
the  issue  and  levy  of  the  attachment,  and  the  publication 
warning  the  defendant  to  appear,  etc.,  Mr.  Justice  Miller 
continues:  "  If  the  defendant  appears  the  cause  becomes 
mainly  a  suit  in  personam,  with  the  added  incident,  that 
the  property  attached  remains  liable,  under  the  control  of 
the  court,  to  answer  any  demand  which  may  be  estab- 
lished against  the  defendant  by  the  final  judgment  of 
the  court.  But  if  there  is  no  appearance  of  the  defend- 
ant, and  no  service  of  process  on  him,  the  case  becomes, 
in  its  essential  nature,  a  proceeding  in  rem,  the  only 
effect  of  which  is  to  subject  the  property  attached  to  the 
payment  of  the  demand  which  the  court  may  find  to  be 
due  to  the  plaintiff.  *' 

The  judgment  of  the  Knox  county  court  was  sus- 
tained in  the  above  case,  and  we  are  of  opinion  that  if 
the  judgment  of  the  Arapahoe  county  district  court  be 
tested  by  the  same  principles  announced  in  the  foregoing 
decisions,  it  must  be  held  valid  in  this  collateral  pro- 
ceeding. 

The  main  feature  that  distinguishes  this  case  from  that 
of  Cooper  v.  Reynolds,  supra,  so  far  as  the  objections 
under  consideration  are  concerned,  is  that  in  the  latter 
case  the  court  ordered  the  attached  property  to  be  sold 
in  satisfaction  of  the  judgment,  whereas,  in  the  case  be- 
fore us,  no  such  order  was  made,  but  an  ordinary  judg- 
ment in  personam  was  entered. 
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It  must  be  borne  in  mind  that  this  is  a  statutory  proceed- 
ing. If  the  district  court  has  complied  with  the  terras  of 
the  statute  in  respect  to  obtaining  jurisdiction  of  the  per- 
son and  the  subject-matter,  and  in  pronouncing  its  judg- 
ment, no  authority  exists  for  disregarding  or  refusing  to 
give  effect  to  that  judgment  in  a  collateral  proceeding. 

Section  91  of  the  Civil  Code  authorizes  the  plaintiff,  at 
the  time  of  commencing  an  action  on  contract,  express 
or  implied,  or  at  any  time  before  judgment,  where  ground 
for  attachment  exists,  to  have  the  property  of  the  de- 
fendant, not  exempt  from  execution,  attached  as  secu- 
rity for  any  judgment  that  may  be  recovered  in  such 
action. 

Section  95  permits  the  defendant,  by  an  affidavit,  to 
traverse  and  put  in  issue  the  matters  alleged  in  the  affi- 
davit on  which  the  attachment  is  based. 

In  the  absence  of  such  traverse,  or  of  any  application 
to  quash  the  writ  or  to  discharge  the  attachment,  the 
statute  does  not  require  an  investigation  of  the  truth  of 
the  allegations  of  the  affidavit,  or  that  the  court  shall 
make  any  finding  or  order  concerning  either  the  attach- 
ment or  the  property  attached.  These  matters  are 
merely  incidental  to  the  action,  and  there  being  no  issue 
as  to  them,  the  court  does  not  appear  to  have  any  duty 
appertaining  thereto  to  perform. 

The  statute  itself  fixes  the  status  of  the  attached  prop- 
erty and  gives  full  directions  as  to  its  custody  and  dispo- 
sition. 

Section  105  requires  the  sheriff  to  retain  the  property 
attached  to  answer  any  judgment  that  may  be  recovered 
in  the  action,  with  two  provisos;  one  is,  if  the  attached 
property  be  perishable,  he  is  required  to  sell  it  and  retain 
the  proceeds  foi"  the  above  purpose;  the  other  is,  that,  be- 
fore judgment  is  obtained,  the  attached  property  or  its 
proceeds  may  be  subjected  to  execution  upon  another 
judgment  recovered  previous  to  the  issuing  of  the  attach- 
ment. 

After  judgment  for  the  plaintiff  the  sheriff  is  required, 
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by  the  express  terms  of  section  107,  not  by  the  order  of 
the  court,  to  enforce  the  attachment  lien  by  a  sale  of  the 
property  attached,  unless  it  has  been  released  as  provided 
by  law,  or  subjected  to  execution  on  another  judgment 
recovered  previous  to  the  issuing  of  the  attachment. 

The  objection  to  the  judgment,  that  it  contains  no 
order  as  to  the  apphcation  of  the  attached  property,  does 
not  appear  to  be  well  taken.  The  decisions  cited  upon 
this  point,  based  upon  other  systems  of  practice,  and  upon 
dissimilar  statutes,  cannot  control.  And  if  the  rule  of 
decision  adopted  by  the  supreme  court  of  the  United 
States,  in  respect  to  proceedings  quasi  in  rem  against 
non-residents,  be  admitted,  viz. :  that  only  the  property 
seized  before  judgment  can  be  applied  in  satisfaction  of 
the  judgment,  still,  under  our  statute,  the  failure  to  make 
such  order  cannot  be  held  fatal  to  the  judgment  in  this 
class  of  cases.  No  mention  of  the  attachment  being 
made  in  the  pleadings,  no  issue  being  tendered  concern- 
ing it,  and  no  prayer  contained  in  the  complaint  as  to 
the  application  of  the  attached  property,  any  order  of  the 
court  respecting  it  would  be  outside  the  allegations  of  the 
complaint  and  of  the  issues. 

In  addition  are  the  considerations  that  the  statute  re- 
quii-es  no  such  order,  but  has  vested  full  authority,  and 
cast  all  responsibility  concerning  the  custody  and  proper 
application  of  the  attached  property,  upon  the  oflScer  of 
the  court. 

These  views  are  sustained  by  the  following  adjudica- 
tions upon  a  similar  statute:  Low  v.  Henry y  9  Cal.  551; 
Myers  v.  Motty  29  Cal.  364;  Gregory  v.  Nelson,  41  Cal. 
282. 

The  levy  of  the  writ  of  attachment  in  this  case  being 
followed  by  judgment,  and  execution  having  issued 
within  what  was  held  in  Spe^lman  v.  Chaffee^  5  Col. 
247,  to  be  a  reasonable  time,  the  plaintiff's  lien  upon  the 
attached  property  was  preserved  by  the  statute  as  against 
the  special  execution  issued  out  of  the  county  court  upon 
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the  junior  judgment  rendered  therein  in  favor  of  the 
German  National  Bank. 

We  are  aware  that  there  has  been  a  slight  modification 
of  the  statute  under  which  the  question  of  reasonable 
time  for  the  issue  of  ah  execution  arose  in  the  above  cited 
case,  but  the  same  reasons  therein  mentioned  still  exist 
for  adhering  to  the  rule  there  announced. 

The  objection  that  a  general  execution  was  issued  upon 
the  judgment  of  plaintiffs  in  error,  instead  of  a  special 
execution  against  the  .property  attached,  is  equally  un- 
availing. The  execution  follows  the  judgment,  and, 
under  it,  the  defendant  in  error,  as  sheriff  of  Lake 
county,  was  fully  warranted  in  subjecting  the  attached 
property  to  sale  in  satisfaction  of  the  judgment. 

As  a  result  of  the  foregoing  conclusions,  we  must  hold 
that  the  answer  filed  by  the  defendant  in  error  to  the 
complaint  in  this  cause  is  insufficient  to  constitute  a  de- 
fense to  the  action.  The  demurrer  to  the  replication, 
therefore,  should  have  been  carried  back  and  sustained 
to  the  answer. 

We  have  not  considered  in  the  foregoing  opinion,  and 
do  not  decide  upon,  the  effect  of  the  provisions  of  our 
statute  concerning  constructive  service  of  process,  where 
property  of  an  absent  defendant  is  not  seized  pending  the 
action,  or  where  the  property  seized  is  insufficient  to  sat- 
isfy the  judgment  subsequently  rendered.    The  judgment 

is  reversed  and  the  cause  remanded. 

Reversed. 
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1.  Under  the  code  (1877,  sees.  431,  442),  a  judge  who,  before  he  went 
upon  the  bench,  was  of  counsel  in  a  case,  is  disqualified  from  pre- 
siding at  the  trial  unless  all  parties  consent  that  he  may.  And  in 
such  case  it  is  his  imperative  duty  (if  county  judge),  of  his  own 
motion  or  on  suggestion,  to  certify  the  case  to  the  district  court, 
without  requiring  petition  for  change  of  yenue  under  the  statute. 
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2.  In  the  absence  of  any  statutory  provision,  the  general  rule  is  that 
costs  abide  the  event  of  the  suit,  and  in  case  of  a  change  of  venue 
from  the  county  cburt,  on  the  ground  of  the  disqualification  of  the 
judge,  there  is  no  authority  to  make  the  payment  of  costs  a  condi- 
tion precedent  to  such  change  of  venue. 

Appeal  from  County  Court  of  Pitkin  County, 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  A.  RucKER  and  Mr.  B.  E.  Shear,  for  appellant. 
No  one  appearing  for  appellee. 

Stone,  J.  From  the  record  and  bill  of  exceptions 
brought  up,  it  appears  that  suit  was  brought  by  appellee 
against  appellants  in  a  justice  court,  and  from  the  judg- 
ment rendered  therein  the  defendants  appealed  to  the 
county  court,  where  the  case  was  again  tried,  resulting 
in  a  Yei*dict  against  defendants,  and  upon  their  motion  a 
new  trial  was  granted.  Before  the  second  trial  came  on 
a  new  county  judge  was  elected  in  the  person  of  J.  H. 
King,  Esq.,  who  had  acted  as  counsel  for  defendants  at 
the  former  trial,  and  who  was  now  presiding  as  judge  of 
the  county  court,  when  the  case  came  on  for  the  new 
trial  granted.  Whereupon,  when  the  case  was  called  up, 
defendants  moved  the  court  to  certify  the  case  up  to  the 
district  court,  in  accordance  with  the  statute,  on  account 
of  the  disqualification  of  the  judge,  by  reason  of  his 
having  been  of  counsel  in  the  cause.  The  plaintiff 
waived  objection  and  consented  to  trial  in  the  county 
court,  but  the  defendants  refused  to  consent,  whereupon 
the  court  offered  to  allow  the^  motion,  on  condition  that 
defendants  pay  all  the  costs  which  had  accrued  in  the 
former  trials  of  the  case.  The  defendants  refused  to 
comply  with  the  condition,  and  thereupon  the  court  set 
the  case  down  for  hearing.  Defendants  then  prayed 
a  change  of  venue  to  the  district  court,  setting  up  by 
affidavit  the  disquahfication  of  the  county  judge,  as  in 
the  former  motion.     The  court  consented  to  grant  the 
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change  on  the  condition  only  as  before,  that  defendants 
pay  the  accrued  costs,  and  upon  the  refusal  of  defendants 
to  comply  with  this  condition,  the  court  proceeded  to  the 
trial  of  the  case,  and  rendition  of  judgment  therein. 
Defendants  duly  excepted  and  appealed  to  this  court,  and 
the  only  gi'ounds  of  error  presented  are,  first,  the  dis- 
qualification of  the  judge  to  try  the  case;  and  second, 
the  refusal  of  the  court  to  certify  the  case  to  the  district 
court  except  upon  the  condition  named. 

The  ground  of  disqualification  rests  upon  the  provisions 
of  section  431  of  the  code,  which  reads  as  follows: 

"A  judge  shall  not  act  as  such  in  any  of  the  following 
cases:  In  an  action  or  proceeding  to  which  he  is  a  party, 
or  in  which  he  is  interested;  when  he  is  related  to  either 
party  by  consanguinity  or  affinity  within  the  third  de- 
gree; or  when  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding,  unless  by  consent  of 
all  the  parties  to  the  action. " 

The  judge,  having  been  of  counsel  for  the  defendants 
in  the  previous  trial  of  the  action,  was,  under  this  stat- 
ute, clearly  disqualified  fi'om  acting  as  judge  in  the  trial 
of  the  case,  and  the  disqualification  not  having  been 
waived  by  consent  of  the  defendants,  had  no  authority 
to  act  judicially  therein. 

Section  442  of  the  code  is  as  follows:  "If  the  county 
judge  be  disqualified  for  any  cause  from  sitting  on  the 
determination  of  any  action  or  proceeding  pending  before 
him,  the  cause  shall  be  certified,  with  the  original  papers, 
to  the  district  court  of  the  same  county,  which  shall  pro- 
ceed thereon  to  final  determination  and  judgment." 

In  accordance  with  this  provision,  it  was  the  duty  of 
the  judge  to  certify  the  case  up  to  the  district  court  for 
further  proceedings  upon  his  own  motion,  or  upon  the 
suggestion  merely  or  motion  of  the  party  not  desiring  to 
waive  the  disqualification,  without  requiring  such  party 
to  petition  for  a  change  of  venue  under  the  provisions  of 
the  chapter  relating  to  change  of  venue.     The  provisions 
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of  section  442,  quoted  above,  are  special  in  relation  to 
judges  of  county  courts,  and,  when  not  waived  by  all 
the  parties  to  the  action,  are  imperative. 

As  to  the  second  ground  of  error,  respecting  the  accrued 
costs,  we  think  there  was  no  authority  for  imposing  the 
condition  of  payment,  for  there  was  no  law  imposing 
such  condition.  Under  the  law  as  it  stood  before  the 
adoption  of  the  code,  the  expenses  of  a  change  of  venue, 
in  courts  other  than  justices  of  the  peace,  were  not  to  be 
taxed  as  part  of  the  costs,  but  were  to  be  paid  by  the 
party  procm-ing  the  change  of  venue.  The  code  repealed 
all  former  laws  upon  this  subject,  and  none  relating  to 
costs  upon  a  change  of  venue  has  been  subsequently  en- 
acted. In  the  absence,  therefore,  of  any  statutory  pro- 
vision upon  the  subject,  the  general  rule  that  costs  abide 
the  event  of  the  suit  must  apply.  Sudam  v.  Swart,  20 
Johns.  476. 

In  this  case  there  was  no  apparent  reason,  outside  of 
statutory  law,  for  requiring  the  condition  imposed,  since 
the  appellants,  in  appealing  the  case  to  the  county  court, 
had  given  the  required  appeal  bond,  which  was  ample 
security  for  all  costs  which  should  be  adjudged  against 
them. 

For  these  reasons,  we  must  hold  that  the  trial  and 
judgment  in  the  court  below  were  void,  and  the  judg- 
ment will  accordingly  be  reversed,  and  the  case  remanded 
for  further  proceedings  according  to  law. 

Beversed. 


The  Overland  Mail  and  Express  Co.  v.  Carroll.     J   *J 


1.  In  the  absence  of  special  contract,  express  companies  are  subject  to 
the  same  liability  as  other  common  carriers.  At  common  law  they 
are  regarded  as  absolute  insurers  of  goods  intrusted  to  them  for 
transportation,  when  properly  packed,  except  for  loss  by  act  of  God 
or  the  public  enemy. 
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3.  Bat  it  is  held  that,  upon  grounds  of  public  policy,  they  cannot,  eyen 
by  contract,  shield  themselves  from  responsibility  from  loss  or  in- 
jury, nor  limit  the  amount  to  less  than  the  value  of  the  loss,  by  the 
negligence  of  themselves,  their  agents,  employees  or  servants. 

8.  It  being  the  custom  to  require  valuable  packages  to  be  sealed  before 
receiving  for  shipment,  it  is  negligence  to  receive  an  unsealed  pack- 
age, or  to  ship  it  unsealed.  Nor  can  the  company,  so  in  default,  be 
excused  by  the  fact  that  the  loss  may  have  occurred  on  one  of  the 
subsequent  connecting  lines. 

L  The  terms  of  the  contract  limiting  liability,  being  for  the  benefit  of 
the  company,  must  be  construed  most  strongly  against  it.  A  con- 
tract undertaking  to  limit  the  liability  to  that  of  a  mere  forwardez 
does  not  relieve  the  company  from  the  exercise  of  ordinary  care 
while  the  goods  are  in  its  possession. 

5.  If  conflicting  and  irreconcilable  propositions  of  law  are  contained 
in  the  charge,  and  it  appears  that  the  jury  may  have  been  misled 
thereby,  a  new  trial  should  be  granted ;  but  if,  upon  a  careful  con- 
sideration of  the  entire  charge,  though  there  be  conflict  between 
some  portions  thereof,  it  appears  that  the  complaining  party  could 
not  have  been  prejudiced  by  it,  the  supreme  court  will  not  disturb 
the  verdict  on  account  of  imperfections  therein.  ' 

Appeal  from  District  Court  of  Hinsdale  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  Q.  EiCHMOND,  for  appellant. 

Messrs.  Markham,  Patterson  and  Thomas,  for  ap- 
pellee. 

Helm,  J.  In  December,  1880,  Carroll,  plaintiff  in  the 
court  below,  delivered  to  defendant's  agent  at  Lake  City 
a  package,  properly  addressed,  to  be  carried  by  express 
to  the  city  of  Dubuque,  in  the  state  of  Iowa;  he  depos- 
ited the  sum  of  $3  to  cover  charges  for  the  entire  trans- 
fer, and  received  the  following  receipt,  which  was  upon 
a  printed  blank,  with  the  spaces  properly  filled  in  writing: 
'^  Overland  Mail  and  Express  Company, 
**Lake  City,  December  17,  1880. 

"  Received  of  P.  J.  Carroll  a  box  said  to  contain  a  gold 
watch  and  chain,  valued  at  $50,  and  marked,    ^Miss 
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Mollie  Carroll,  Dubuque,  Iowa,'  which  we  undertake  to 
forward  to  the  nearest  pomt  of  destination  reached  by 
this  company  only,  perils  of  navigation  excepted.  And 
it  is  hereby  expressly  agreed  that  the  said  Overland 
Mail  and  Express  Company  are  not  to  be  held  liable 
for  any  loss  or  damage  except  as  forwarders  only;  nor 
for  any  loss  or  damage  of  any  box,  package  or  thing 
for  over  fifty  dollars,  unless  the  just  and  true  value 
thereof  is  herein  stated,  nor  for  any  loss  or  damage 
by  fire,  the  acts  of  God  or  of  Indians,  or  of  the  enemies 
of  the  government,  the  restraint  of  governments,  mobs, 
riots,  insurrections  or  pirates,  or  from  any  of  the  dan- 
gers incident  to  a  time  of  war;  nor  upon  any  fragile  fa- 
bric, unless  so  marked  upon  the  package  containing  the 
same;  nor  upon  fabrics  consisting  of,  or  contained  in, 
glass.    Three  dollars  deposited  to  prepay  charges. 

"  J.  L.  Sanderson  &  Co.,  Proprietors. 

'•By  E.  H.  Smith,  Agent." 

At  the  time  of  delivering  the  package  as  aforesaid,  the 
plaintiff  informed  defendant's  agent  that  it  contained  a 
gold  watch  and  chain,  which  were  worth  $150;  where- 
upon the  agent  advised  him  that  the  company  would  not 
be  responsible  in  connection  therewith  for  more  than  $50. 
The  articles  were  inclosed  in  a  small  wooden  box,  neatly 
made,  with  the  cover  securely  fastened  by  screws,  the 
whole  weighing  about  two  and  a  half  pounds.  Plaintiff 
requested  the  agent  to  seal  the  box,  and  the  agent  agreed 
to  do  so;  he  did  not,  however,  and  when  its  destination 
was  reached,  the  contents  were  missing;  the  cover  was 
held  on  with  screws  as  when  shipped,  but  the  box  con- 
tained only  rolls  or  wads  of  paper. 

Upon  being  informed  by  plaintiff  of  the  theft,  the  agent 
exclaimed,  '*  By  George  1 1  forgot  to  seal  the  box;  I  ought 
to  have  sealed  it."  And  to  another  witness  he  said,  sub- 
stantially, '^  I  wish  I  had  sealed  the  package;  it  might 
be  some  assistance  to  us  to  find  out  the  locaUty  where 
the  watch  was  extracted  from  the  box." 
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The  box  was  duly  delivered  by  defendant  at  Alamosai, 
the  terminus  of  its  line,  to  the  Denver  &  Rio  Grande  Ex- 
press Company  for  further  transportation,  but  was  not 
then  opened  or  examined.  Upon  this  state  of  facts 
plaintiff  brought  his  suit,  and  recovered  a  verdict  and 
judgment  for  $135  in  the  court  below.  Defendant  prose- 
cutes this  appeal  therefrom. 

In  the  absence  of  special  contract  with  the  shipper, 
express  companies  are  subject  to  the  same  liability  as 
other  common  earners.  At  common  law  they  are  re- 
garded as  absolute  insurers  of  goods  properly  packed, 
when  intrusted  to  them  for  transportation,  against  loss 
or  injury,  except  it  be  occasioned  by  the  act  of  Grod  or 
the  public  enemy.  And  it  is  now  the  settled  doctrine, 
that  they  may,  at  the  same  time,  be  subject  to  liability 
both  as  carriers  and  forwarders.  That  is,  "they  will 
always  be  held  responsible  as  common  carriers  to  the 
extent  of  the  transportation  upon  their  own  line,  and 
beyond  that  they  are  responsible  as  forwarders."  Their 
responsibility  in  the  latter  capacity  is  in  some  respects 
greater  than  that  of  other  common  carriers  in  the  ordi- 
nary course  of  business  between  connecting  lines.  See 
2  Redfield's  Railway  Cases,  note  on  p.  81,  and  cases 
cited. 

This  liability  may,  however,  be  limited  by  special  con- 
tract with  the  consignor.  But  it  is  held,  on  the  ground 
of  public  policy,  that  they  cannot  even  by  contract  shield 
themselves  from  responsibility  for  loss  or  injury  occa- 
sioned by  the  negligence  of  themselves,  their  employees 
or  servants.  York  Company  v.  Central  Railroad^  3 
Wallace,  107;  Field  on  the  Law  of  Damages,  §  394,  and 
cases;  2  Redfield  on  Railways,  p.  31  (5th  ed.). 

Appellant  undertook  to  limit  its  liability  by  contract, 
in  accordance  with  the  foregoing  doctrine.  The  receipt 
given  Carroll  upon  delivery  of  the  package  is  supposed 
to  evidence  the  terms  of  this  agreement.  It  is  the  usual 
method  of  making  such  contracts,  and  is  sufficient,  so  far 


1883.]       Overland  M.  &  E.  Co.  v.  Carroll.  47 

as  the  form  is  concerned,  for  the  purpose  designed.  Upon 
accepting,  without  objection  or  protest,  such  an  instru- 
ment with  knowledge  of  its  contents,  the  shipper  ratifies 
and  is  bound  by  all  the  conditions  thereof,  except  those 
as  to  which  no  kind  of  a  contract  would,  under  the  cir- 
cumstances, be  binding  upon  him. 

The  cause  was  tried  to  a  jury,  and  the  question  of 
n^ligence  was  fairly  submitted  to  them.  Upon  the  sub- 
ject of  sealing  packages,  Smith,  the  agent  who  received 
the  box,  testified  as  follows: 

"Question. —  Have  you  an  institution  to  seal  packages 
in  your  office?  Answer. — Yes,  sir.  Q. — Is  it  the  custom 
of  the  office  to  seal  packages?  A. —  I  don't  know  that  it 
is.  It  is  more  the  custom  to  have  other  parties  seal  their 
packages  before  we  receive  them.  Q. — Why  did  you  say 
to  Mr.  Carroll  that  you  forgot  to  seal  the  package?  A. — 
It  would  have  been  better  if  I  had  said  I  forgot  to  have 
him  seal  it.  It  is  the  custom  of  nearly  all  common  carriers 
not  to  receive  valuable  packages  unless  sealed.  I  ought 
not,  perhaps,  to  have  received  the  package  until  it  was 
sealed,  although  it  was  very  nicely  put  together,  and  I 
never  dreamed  that  anybody  was  carrying  a  screw-driver. 
Q. —  This  sealing  business  is  done  mainly  for  the  purpose 
of  tracing  packages,  if  the  contents  have  been  disturbed? 
A. —  Yes,  sir.  Q. —  Is  it,  then,  always  the  custom  to 
seal  a  package,  if  it  appears  to  be  packed  in  such  a  man- 
ner as  to  accomplish  this  end?  A. —  No.  Q. —  Is  the 
rule  universal  with  regard  to  sealing?  A. —  No;  we  are 
guided  by  the  appearance  of  the  package. " 

Witness  Flynn,  having  had  eighteen  years'  experience 
in  the  express  business,  also  testified: 

"  Question. —  If  you  are  so  familiar  with  the  customs 
of  such  companies,  state  what  the  custom  is,  if  any,  as 
to  sealing  express  packages  upon  sending,  and  the  pur- 
pose of  such  custom,  and  how  general  among  express 
companies.  Answer. —  The  packages  must  be  properly 
sealed  before  shipment.    I  mean  valuable  packages.    The 
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purpose  is  for  security.    The  custom  is  general  of  sealing 
packages  sent  by  express." 

From  the  foregoing  testimony,  coupled  with  the  prom- 
ise of  Smith  at  the  time  he  received  the  box,  and  his  lan- 
guage upon  hearing  of  the  loss  of  its  contents,  the  jury 
evidently  arrived  at  the  following  conclusion,  viz. :  That 
Smith  was  guilty  of  negligence  in  not  sealing  the  pack- 
age, and  that  it  was  the  custom  of  express  companies  to 
seal  valuable  packages  theoiselves,  or  it  was  their  custom 
not  to  receive  them  until  sealed  by  the  owner.  We  would 
certainly  not  feel  warranted  in  disturbing  either  of  these 
findings  upon  the  evidence  before  us.  But  they  establish 
the  liability  of  appellant.  If  it  be  the  custom  of  express 
companies  to  seal  such  packages  themselves,  appellant  is 
liable  for  its  servant's  negligence  in  not  seaUng.  If,  as 
the  agent  himself  contends,  the  custom  is  not  to  receive 
them  until  sealed  by  the  shipper,  the  company  is  I'espon- 
siblefor  his  negligence  in  receiving  the  box  unsealed, 
and  afterwards  shipping  it  in  the  same  condition. 

Appellant  cannot  be  excused  on  the  ground  that  the 
loss  may  have  occurred  on  one  of  the  subsequent  con- 
necting lines.  This  may  be  true.  For  aught  that  ap- 
pears in  the  testimony,  the  contents  may  have  been 
extracted  after  the  box  was  transferred  to  the  Denver  & 
Eio  Grande  Express  Company  at  Alamosa.  Yet  it  was 
a  valuable  package,  and  should  have  been  sealed.  The 
loss  arises  from  the  negligence  of  appellant's  agent  in  not 
sealing,  and  for  the  result  of  such  negligence  it  is  respon- 
sible. 

Appellant  could  not  make  a  binding  contract  with  the 
owner,  whereby  it  should  be  released  from  all  liability  in 
case  of  loss  through  its  negligence.  Upon  the  same  prin- 
ciple it  could  not  make  a  binding  contract  with  him,  lim- 
iting its  liability  for  loss  occasioned  by  its  negligence  to 
$50,  or  to  any  other  sum  short  of  the  actual  value  of  the 
goods  shipped,  provided,  of  course,  that  it  had  notice  of 
such  actual  value  when  it  received  them.    The  evidence 
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shows  the  watch  and  chain  to  have  been  worth  $135, 
and  the  jury  were  justified  in  returning  a  verdict  for 
that  amount.  See  Southern  Express  Co,  v.  Moore,  39 
Miss.  822;  2  Redfield's  Am.  Eailway  Cases,  p.  86. 

K  conflicting  and  irreconcilable  propositions  of  law  are 
contained  in  the  court's  charge,  and  it  appears  that  the 
jmy  may  have  been  misled  thereby  to  appellant's  preju- 
dice, a  new  trial  should  be  granted. 

In  this  case,  the  charge  is  by  no  means  a  model  one; 
there  is  some  conflict  between  certain  of  the  instructions 
given  on  behalf  of  the  respective  parties.  But  upon  a 
careful  and  thorough  consideration  of  the  entire  charge, 
we  are  satisfied  that  appellant  could  not  have  been  preju- 
diced by  such  conflicts,  and  that  we  would  not  be  warranted 
in  granting  a  new  trial  by  reason  of  imperfections  therein. 
The  law  giving  common  carriers  a  right  to  limit  their  lia- 
bility by  contract,  except  in  case  of  negligence,  was  cor- 
rectly stated  by  the  instructions  for  plaintiff.  Those  for 
defendant  omit  the  qualification  on  the  subject  of  negli- 
gence. If  the  jury  was  in  any  way  misled  by  this  por- 
tion of  the  charge,  it  must  have  been  in  the  company's 
favor,  and  the  error  constitutes,  therefore,  no  ground  for 
reversal. 

Appellant  endeavored  to  restrict  its  liability  by  declar- 
ing in  the  contract  that  it  should  "not  be  held  liable  for 
any  loss  or  damage,  except  as  forwarders  only."  This, 
hke  all  other  portions  of  the  contract  incorporated  for  its 
benefit,  must  be  construed  most  strongly  against  the 
company.  Appellee,  when  he  accepted  the  receipt,  prob- 
ably had  no  conception  of  the  meaning  of  this  limitation. 
But  supposing  that  he  is  estopped  from  asserting  his 
ignorance,  still  appellant  is  not  relieved  from  responsi- 
bility. 

Technically,  it  could  not  be  a  mere  forwarder  while  the 
goods  were  in  transit  on  its  own  Une;  the  contract  itself 
shows  that  the  company  was  to  transport  the  package 
from  Lake  City  to  some  other  point;  for  it  provides  for 
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delivering  the  same  ^^at  the  nearest  point  of  destination 
reached  by  this  company."  Appellant  was,  under  the 
contract,  not  merely  to  receive  and  forward  the  box  by 
some  carrier,  having  no  interest  in  the  freight,  and  no 
expense  or  responsibiUty  in  the  transportation.  It  would 
be  no  strained  or  unnatural  interpretation  of  the  contract 
to  say  that  the  intention  was  to  limit  defendant's  liability 
to  that  of  a  forwarder  from  the  terminus  of  its  liney  leav- 
ing its  responsibility  that  of  a  common  carrier,  with  the 
other  restrictions  imposed  by  the  contract,  while  the 
goods  were  in  transit  thereto. 

But  we  may  construe  the  contract  to  be  that,  while  act- 
ing as  a  carrier  over  its  own  line,  it  should  only  be  liable 
as  a  forwarder;  and  we  may  suppose  the  contract  to  have 
been  understood  by  the  shipper  and  binding  upon  him. 
Yet,  in  the  capacity  of  forwarder,  appellant  was  held  to 
the  exercise  of  ordinary  care;  it  was  responsible  for  the 
negligence  of  its  agents  while  the  package  remained  in 
its  possession.  And  while  itself  acting  as  a  carrier  in 
transporting  the  goods,  although  relieved  from  liability, 
save  only  as  a  forwarder,  it  must  see  that  reasonable 
skill,  prudence  and  industry  are  used  in  protecting  and 
preserving  the  same. 

The  law  is  that  a  restriction  like  the  one  under  consid- 
eration  does  not  reUeve  the  express  company  from  liabil- 
ity  for  loss  occasioned  by  the  negUgence  of  an  employee 
on  a  steamboat  or  other  conveyance,  owned  and  con- 
ducted by  some  third  party,  but  ordinarily  used  by  the 
company  in  its  business  as  a  means  of  transportation. 
Certainly  the  restriction  cannot  relieve  it  from  responsi- 
bility, where,  as  in  this  case,  such  loss  results  from  the 
negligence  of  its  own  employee.  See,  on  this  subject, 
Hooper  v.  Wells,  Fargo  <&  Co.  27  Cal.  11;  also  note  in  2 
Eedfield's  Am.  Railway  Cases,  261. 

Under  this  view  of  the  law  it  cannot  be  that  appellant 
was  prejudiced  by  the  fourth  instruction  given  for  appel- 
lee.   The  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 
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The  GiiASS-Pendery  Consolidated  Mining  Company  v. 

The  Meyer  Mining  Company. 

1.  The  well-settled  rule  of  law  relating  to  all  irregularities  in  the  pro- 

ceedings of  arbitrators,  which  are  not  jurisdictional,  is  that  an 
objection,  to  be  availing,  must  be  seasonably  made.  If  a  party, 
knowing  of  an  irregularity,  in  order  to  avail  himself  of  all  chances 
of  an  award  in  his  favor,  remains  silent,  and  permits  the  investi- 
gation to  proceed,  and  money  to  be  expended,  etc.,  he  wiU  not 
afterwards  be  heard  to  question  the  validity  of  an  unfavorable 
award,  on  the  ground  of  such  irregularity. 

2.  The  failure  of  one  of  a  board  of  arbitrators  to  attend  a  meeting, 

when  no  final  action  was  taken,  was  a  mere  irregularity,  and  not 
jurisdictional,  it  appearing  that  all  the  arbitrators  were  present  at 
the  last  meeting,  and  all,  with  the  whole  evidence  before  them, 
consulted  and  deliberated  together  concerning  their  award. 

Appeal  from  District  Court  of  Lake  County^ 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Harrison,  for  appellant. 

Mr.  J.  B.  BissELL,  for  appellee. 

Beck,  C.  J.  The  two  mining  companies  which  consti- 
tute the  parties,  appellant  and  appellee,  to  this  appeal, 
were,  in  the  month  of  December,  A.  D.  1880,  the  re- 
spective owners  of  adjoining  mining  claims  in  Lake 
county.  The  appellee,  being  the  owner  of  the  JEtna 
mine,  complained  that  the  appellant  company  had,  by 
its  agents  and  servants,  crossed  the  boundary  line  and 
committed  various  trespasses  upon  its  property,  including 
the  running  of  divers  drifts,  levels  and  other  develop- 
ments, and  the  extraction  of  valuable  ores  and  mineral- 
bearing  substances.  It  was  finally  agreed  to  submit  the 
whole  controversy  to  the  decision  of  five  certain  individ- 
uals, as  arbitrators,  and  in  pursuance  of  this  agreement 
articles  of  submission  were  entered  into  on  the  8th  day 
of  December,  1880,  the  respective  corporations  binding 
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themselves  to  abide  by  the  award  that  should  be  made 
by  the  arbitrators,  or  any  three  or  more  of  them,  pro- 
vided the  award  was  in  writing  and  ready  to  be  ffled 
with  the  clerk  of  the  district  court  of  Lake  county  on 
or  before  the  1st  day  of  January,  1881. 

The  arbitrators  agreed  upon  duly  quaUfied,  investigated 
the  subject  of  dispute,  and  on  the  29th  day  of  December 
made  their  award  in  writing  in  favor  of  the  appellee. 
It  was  filed  with  the  clerk  of  the  district  court  on  the 
same  day.  All  the  arbitrators  signed  the  award,  although 
one  of  them,  Nelson  Hallock,  dissented  from  the  conclu- 
sion arrived  at  by  his  associates. 

Afterwards,  on  the  3d  day  of  January,  1881,  the  ap- 
pellant filed  a  motion  to  vacate  the  award,  assigning  as 
grounds  of  the  motion  certain  acts  and  omissions  of  the 
arbitrators  pending  the  investigation. 

The  district  court  denied  the  motion  and  entered  judg- 
ment upon  the  award.  The  appellant  then  filed  a  motion 
to  set  aside  the  judgment,  which  was  also  denied. 

Exceptions  were  reserved  to  these  rulings,  and  it  is 
now  assigned  for  error  that  the  district  court  erred  in 
refusing  to  set  aside  the  judgment,  and  in  refusing  to 
vacate  the  award. 

We  learn  from  the  record  that  the  arbitrators  had 
three  meetings.  The  first  meeting  was  at  the  u^tna 
mine,  which  they  visited  for  the  purpose  of  personally 
inspecting  its  workings.  The  second  meeting  was  held 
for  the  purpose  of  hearing  testimony;  and  the  third  and 
last  meeting  was  to  hear  further  testimony,  and  to  delib- 
erate upon  and  make  their  award.  ^ 

The  first  ground  assigned,  in  the  motion  to  vacate  the 
award,  is  that  the  abitrators  did  not  all  meet  or  act 
together  during  the  investigation  of  the  matters  submit- 
ted to  them. 

The  specific  objections  urged  under  this  head  are,  that 
Henderson,  one  of  the  arbitrators,  did  not  attend  the 
meeting  at  the  mine,  and  that  Hallock,  another  arbitra- 
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tor,  did  not  attend  the  second  meeting,  at  which  most  of 
the  testimony  was  heard  and  taken. 

The  appellant  supported  these  objections  by  aflSdavits, 
but  the  conceded  facts  concerning  the  same  are  embodied 
in  a  stipulation  signed  by  the  counsel  of  the  respective 
parties  which  is  inserted  in  the  bill  of  exceptions. 

Referring  to  the  objection  that  Hendei*son  failed  to 
attend  the  meeting  at  the  mine,  it  is  proper  to  consider 
the  obj/Bct  of  that  meeting,  and  the  action  taken  thereat. 
The  arbitrators  say  that  they  considered  it  a  necessary 
part  of  the  investigation  which  they  were  required  to 
make  in  the  case;  but  the  record  shows  that  no  witnesses 
were  examined  at  this  meeting;  that  no  measurements 
were  taken  and  no  rulings  made.  Its  object  appears 
to  have  been  to  afford  the  arbitrators  an  opportunity  to 
personaUy  inspect  the  mine  and  its  workings,  so  as  to 
enable  them  to  comprehend  the  testimony  to  be  intro- 
duced, and  the  more  intelligently  to  investigate  the  con- 
troversy. 

Although  Henderson  did  not  visit  the  mine  at  the  same 
time  the  others  did,  he  afterwards,  and  before  the  award, 
visited  it  in  company  with  one  of  the  other  arbitrators, 
and  made  the  same  personal  inspection  which  the  others 
had  previously  made.  He  also  attended  the  second  and 
third  meetings,  was  present  when  all  the  witnesses  were 
examined,  and  participated  in  all  the  deliberations  of 
the  board. 

In  view  of  these  facts  we  do  not  think  that  the  failure 
of  Henderson  to  meet  all  his  associates  at  the  mine  viti- 
ated the  award.  Merely  inspecting  the  subject-matter 
of  a  controversy,  without  taking  testimony  or  deciding 
points  involved  in  the  Utigation,  does  not  constitute  a  hear- 
ing. Such  a  meeting  does  not  necessarily  require  the 
joint  action  of  all  the  members  of  a  commission,  as  do 
meetings  at  which  testimony  is  to  be  heard  or  consultation 
is  to  be  had  and  rulings  made. 

A  more  serious  question  is  presented  by  the  objection 
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that  arbitrator  Hallock  did  not  attend  the  second  meet- 
ing, at  which  the  greater  portion  of  the  testimony  was 
heard  and  taken. 

This  was  a  meeting  which  all  the  arbitrators  were  re- 
quired to  attend  by  an  express  provision  of  the  statute 
then  in  force.    The  provision  was: 

**  All  the  arbitrators  shall  meet  and  act  together  during 
the  investigation;  but  when  metj  a  majority  may  deter- 
mine any  question.^^  Code  of  Civil  Procedure,  1877, 
§283. 

The  absence  of  Hallock  from  this  meeting  was  clearly 
an  irregularity,  but  whether  it  was  fatal  to  the  validity 
of  the  award  depends  upon  whether  it  was  such  an  ir- 
regulaiity  as  could  be  waived  by  the  parties. 

The  stipulation  of  counsel  shows  that  the  appellant 
was  present  and  knew  of  Hallock's  absence.  It  is  not 
pretended  that  any  objection  was  made  to  proceeding  with 
the  hearing  without  him,  as  he  had  requested  should  be 
done  when  notified  to  be  present. 

The  simple  inquiry,  therefore,  is  whether,  under  these 
circumstances,  the  absence  of  the  arbitrator  oould  be 
waived  by  the  parties.  The  well  settled  rule  of  law  re- 
lating to  all  irregularities  in  the  proceedings  of  arbitrators 
which  are  not  jurisdictional  is,  that  an  objection,  to  be 
availing,  must  be  seasonably  made;  that  if  a  party,  know- 
ing of  an  irregularity  in  the  proceedings,  in  order  to  avail 
himself  of  all  chances  of  an  award  in  his  favor,  remains 
silent  and  permits  the  investigation  to  proceed,  and  money 
to  be  expended,  and  the  time  of  all  concerned  to  be  con- 
sumed for  the  purpose,  he  will  not  afterwards  be  heard 
to  question  the  validity  of  an  award  that  is  unfavorable 
to  him.  His  silence  will  be  construed  into  consent  that 
the  proceedings  continue  without  objection,  notwith- 
standing the  error;  for  had  an  objection  been  interposed 
before  the  award  was  made,  the  irregularity  might  have 
been  corrected.  Neither  legal  nor  moral  considerations, 
therefore,  entitle  him  to  raise  the  objection  afterwards. 
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Morse  on  Arbitration  and  Award,  p.  171;  Maynard  v. 
Frederick^  7  Cush.  250;  Broom's  Legal  Max.  *137. 

The  point  to  be  determined  in  this  connection  is 
whether  the  irregularity  complained  of  is  jurisdictional; 
for  it  is  an  elementary  principle  that  consent  cannot  con- 
fer jurisdiction.  A  void  proceeding  is  a  nullity,  and  the 
defects  which  make  it  void  are  incapable  of  being  waived. 
Mr.  Sedgwick  says:  "  So  it  is  well  settled  that  not  even 
the  most  formal  and  solemn  consent  can  give  jurisdiction 
to  a  court  not  authorized  to  take  it.  And  whenever  the 
objection  is  raised,  although  it  may  be  a  breach  of  faith 
and  good  morals  to  insist  upon  it,  still  it  will  be  fatal." 
Sedgwick's  Statutory  and  Constitutional  Law,  p.  87. 

Accordingly  this  court  held  in  Haverly  Invincible  Min- 
ing Co.  V.  Howcuty  5  Col.  574,  that  parties  to  a  litigation 
could  not,  by  agreement,  confer  jurisdiction  to  try  a 
cause  upon  one  not  a  judicial  officer  authorized  by  law 
to  hold  the  court.    See,  also,  Derry  v.  Boss  et  cU.  5  Col. 

295. 

That  many  statutory  provisions  relating  to  judicial  pro- 
ceedings may  be  waived  by  the  litigants,  and  that  the 
waiver  may  be  either  express  or  implied,  is  beyond  con- 
troversy. That  other  provisions  cannot  be  waived  is 
equally  well  estabUshed. 

A  provision  which,  if  insisted  on,  would  inure  to  the 
benefit  of  a  party,  not  involving  principles  of  public  pol- 
icy, may  be  waived,  and  its  non-observance  will  not  in- 
validate the  result  of  the  proceeding.  But  where  the 
requirement  is  a  prerequisite  to  jurisdiction,  or  where 
the  purpose  of  the  enactment  is  to  secure  general  objects 
of  public  policy  or  morals,  its  observance  cannot  be  dis- 
pensed with  by  consent  of  parties.  Sedgwick's  Statutory 
and  Constitutional  Law,  pp.  87,  359;  Selleck  v.  Sugar 
HoUow  T.  Co.  13  Conn.  452;  Ives  v.  Finch,  22  id.  101; 
FlorencCy  etc.  Ry  Co.  v.  Ward,  S.  C.  Kansas,  February, 
1883;  Ahhott  v.  Dexter,  6  Cush.  108. 

It  sometimes  becomes  a  difficult  question  to  determine 
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whether  a  statutory  requirement  is  a  prerequisite  to 
jurisdiction  or  not.  An  illustration  of  the  difficulty  is 
furnished  by  the  contrariety  of  judicial  opinion  upon  the 
usual  statutory  provision  that  arbitrators  shall  be  sworn 
befoi^e  proceeding  to  hear  any  testimony.  Courts  which 
have  held  that  the  oath  may  be  waived  base  their  ruling 
upon  the  proposition  that  the  taking  of  the  oath  is  iiot  a 
prerequisite  to  jurisdiction,  while  those  of  opinion  that 
the  oath  may  not  be  waived,  hold  that  it  is  a  prerequisite 
to  jurisdiction.  Among  the  cases  taking  the  former 
view  are  Howard  v.  Sexton^  4  Comst.  157;  Browning  v. 
Wheeler,  24  Wend.  257;  Woodrow  v.  a  Connor ^  28  Vt. 
776;  Tucker  v.  Allen,  47  Mo.  488. 

In  the  following  cases  the  contrary  view  is  presented: 
Inslee  v.  Flagg,  26  N.  J.  Law,  368;  Overton  v.  Alpha,  13 
La.  An.  558;  Combs  v.  Little,  3  Green  Ch.  310;  Hepburn 
V.  Jones,  4  Col.  98. 

We  are  of  opinion  that  the  failure  of  Hallock  to  attend 
the  meeting  referred  to  was  not  jurisdictional. 

It  follows,  therefore,  that  the  error  complained  of  was 
an  irregularity  and  might  be  waived  by  the  parties;  also 
that  inasmuch  as  the  stipulation  shows  that  the  appellant 
was  present  at  the  meeting  in  question,  and  knew  of  the 
absence  of  the  arbitrator,  but  interposed  no  objection  to 
proceeding  without  him,  that  the  objection  made  after 
the  award  was  made  and  filed  came  too  late. 

The  appellant  does  not  appear  to  have  been  in  any  man- 
ner prejudiced  by  the  irregularity  complained  of.  All 
the  testimony  produced  at  the  meeting  was  written  down 
by  a  stenographer,  and  afterwards  transcribed  by  him. 
The  transcript  was  submitted  to  Hallock,  and  read  and 
examined  by  him  without  objection,  at  the  final  meeting. 

All  the  arbitrators  were  present  at  the  last  meeting, 
and  all,  with  the  whole  evidence  before  them,  consulted 
and  deUberated  together  concerning  their  award.  The 
objection  cannot  be  sustained.  White  v.  Robinson,  60 
111.  499;  Akridge  v.  Patillo,  44  Ga.  585. 
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The  point  raised,  that  the  arbitrators  made  no  examina- 
tion of  the  books  of  the  Glass-Pendery  Company,  as  re- 
quired by  the  articles  of  submission,  is  wholly  without 
merit.  The  stipulation  of  counsel  shows  that  the  appel- 
lant did  not  produce  the  books  for  examination,  and 
further,  that  a  complete  statement  of  all  that  the  books 
contained,  pertinent  to  the  case,  was,  by  consent  of  the 
appellant,  furnished  for  and  used  by  the  arbitrators  in- 
stead of  the  books. 

The  oral  objection  urged  on  hearing  of  the  motion 
below,  that  the  arbitrators  refused  to  allow  one  Joseph 
Uhl  to  be  examined  as  a  witness  before  them  on  part  of 
the  appellant,  cannot  be  sustained  in  the  form  presented 
by  the  record.  The  request  to  examine  Uhl  as  a  witness 
does  not  appear  to  have  been  made  by  an  officer  or  stock- 
holder- of  the  company,  nor  by  a  person  authorized  to 
make  it.  It  was  made  by  the  foreman  of  the  Glass- Pen- 
'  dery  mine,  whose  position  indicates  simply  an  employee 
in  the  mine.  Nor  is  it  shown  what  facts  the  proposed 
witness  could  have  testified  to,  without  which  we  cannot 
say  that  the  testimony  would  have  been  material  or  per- 
tinent. 

In  the  present  state  of  the  record  it  does  not  appear 
that  the  arbitrators  refused  to  receive  testimony  pertinent 
to  the  controversy  which  was  offered  by  one  of  the  par- 
ties thereto,  or  that  they  rejected  competent  testimony 
upon  a  point  that  needed  to  be  proved;  nor  is  it  shown 
that  they  omitted  to  pass  upon  any  matters  included  in 
the  submission. 

Upon  the  whole  record  we  discover  no  evidence  of  mis- 
conduct upon  the  part  of  the  arbitrators,  and  no  evi- 
dence that  any  action  taken  by  them  was  prejudicial  to 
the  rights  of  the  appellant.  Every  step  in  their  proceed- 
ings appears  to  have  been  taken  with  the  knowledge  and 
express  or  implied  consent  of  the  appellant,  and  no  ob- 
jections to  their  proceedings  were  made  until  the  award 
was  made  and  found  to  be  in  favor  of  the  appellee. 
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The  motion  to  vacate  the  award  was  properly  denied, 
and  the  same  grounds  being  urged  upon  the  motion  to 
set  aside  the  judgment,  it,  too,  was  properly  denied. 

Affirmed. 


BiCHARDSON  V.  BrICKEB. 

1.  A  party  is  estopped  from  taking  advantage  of  an  error  in  the  order 
ot^antroducing  evidence,  for  vrhich  error  he  himself  is  responsible. 

Srwhen  a  suit  is  upon  a  cause  of  action  barred  by  time,  and  revived 
by  a  new  promise,  the  action  is  upon  the  contract  created  by  the 
new  promise ;  and  if  such  new  promise  be  conditional,  the  plaintiff 
is  not  entitled  to  recover  except  upon  the  performance  or  happening 
of  such  condition,  and  the  burden  of  proving  the  same  rests  upon 
him. 

8.  A  promise  to  pay  "when  able"  is  conditional,  and  the  happening  of 
this  condition  is  a  question  of  fact  for  the  jury. 

Appeal  from  County  Court  of  Gunnison  County. 

Bricker,  the  appellee,  had  judgment  in  the  county 
court  for  $164.23.     The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas,  McDougal  and  Thomas,  and  Mr.  M, 
Benedict,  for  appellant — ex  parte. 

Helm,  J.  We  will  not  determine  whether,  in  an  ac- 
tion of  this  kind,  without  written  pleadings,  it  is  error, 
at  the  trial,  to  allow  proof  in  rebuttal  of  a  new  promise 
after  defendant  has  offered  the  statute  of  limitations  in 
bar  of  the  action.  It  appears  from  the  record,  though 
not  from  the  abstract  thereof,  that  plaintiff  attempted  to 
introduce  evidence  of  the  new  promise,  in  chief,  but  that 
defendant  objected,  and  the  court  ruled  it  out.  We 
think  that  defendant  is  estopped  from  taking  advantage 
of  an  error,  if  such  it  be,  in  the  order  of  proofs  for  which 
he  is  himself  responsible. 

Nearly  eleven  years  passed  between  the  maturity  of 
the  note  and  the  commencement  of  suit  thereon;  plaint- 
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iflPs  action  was,  therefore,  barred  by  our  statute  of  limita- 
tions, and  he  could  only  recover  upon  proof  of  a  new- 
promise  sufficient  in  law  to  revive  the  debt,  or  give  him 
a  new  right  of  action  therefor. 

For  this  purpose  but  one  witness  was  sworn;  his  testi- 
mony is  somewhat  ambiguous;  he  says  in  one  breath 
that  there  was  an  unconditional  promise  to  pay  at  a 
specified  time,  and  in  the  next  he  admits  that  defendant 
promised  to  pay  when  **he  got  the  money,  or  sold  his 
coal  land,  or  became  able,  or  turned  in  some  stock."  But, 
upon  a  careful  consideration  of  his  entire  testimony,  we 
think,  if  it  estabUshed  anything,  it  is  that  the  new  prom- 
ise was  to  pay  when  able,  or  to  pay  on  the  30th  of  the 
current  month,  provided  a  sale  of  some  coal  land  was 
effected.  No  evidence  whatever  was  offered  by  plaintiff 
to  show  that,  at  the  commencement  of  the  action,  de- 
fendant was  able  to  pay  the  note,  or  that  he  had  sold  his 
coal  land« 

The  suit  is  upon  the  contract  created  by  the  new  prom- 
ise, and,  therefore,  if  such  new  promise  be  conditional, 
the  plaintiff  is  not  entitled  to  recover,  except  upon  the 
performance  or  happening  of  such  condition,  and  the 
burden  of  proving  the  same  rests  upon  him.  2  Green- 
leafs  Evidence,  §  440,  and  note;  Wood,  Lim.  of  Actions, 
§  78,  and  notes. 

If  the  new  promise  in  this  case  was  to  pay  the  note 
upon  the  sale  of  coal  lands,  it  clearly  devolved  upon 
plaintiff  to  prove  such  sale;  so,  also,  if  the  new  promise 
was  to  pay  when  able,  we  think  it  was  plaintiff's  duty  to 
establish  defendant's  ability  to  do  so. 

Upon  this  question,  however,  there  is  some  conflict  of 
authority.  In  Illinois,  Connecticut,  Vermont  and  New 
Hampshire,  it  is  held  that  promises  to  pay  "  when  able," 
"as  soon  as  possible,"  "when  lean,"  "as  soon  as  he 
could,"  were  not  conditional.  It  is  said  that  these  phrases 
following  a  promise  are  too  uncertain  to  constitute  a  con- 
dition.   Horner  et  al.  v.  Starkey,  27  111.  13;  Cummings 
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V.  Oossetty  19  Vt.  310;  Norton  v.  Shepard,  48  Conn.  142; 
First  Congregational  Society  v.  Miller^  15  N.  H.  522. 

But  we  think  the  weight  of  authority,  as  well  as  the 
better  reason,  supports  the  position  that  the  promise  to 
pay  "when  able"  is  conditional;  of  course  the  expres- 
sion must  be  construed  as  referring  to  financial  ability. 

In  this  case  the  statutory  bar  had  attached  before  the 
new  promises  were  made.  The  debtor  was  under  no 
legal  obligation  whatever  to  pay  the  debt.  While  the  in- 
debtedness itself  was  not  canceled,  it  could  never  be  col- 
lected by  judicial  proceedings  if  he  saw  fit  to  invoke  the 
statute.  Whatever  promise  he  made  was  entirely  vol- 
imtary;  and  the  authorities  universally  recognize  his  right 
to  impose  any  condition  which  he  might  deem  proper. 
By  agreeing  to  pay  when  able,  he  practically  declared 
that  he  would  not  bind  himself  unless  he  then  had,  or 
should  thereafter  acquire,  the  means  to  do  so;  and  it  is 
difficult  to  understand  how  it  can  truthfully  or  logically 
be  said  that  his  promise  was  absolute  and  unconditional; 
the  very  language  used  indicates  an  intention  not  to 
renew  the  liability,  except  upon  the  conditions  above 
mentioned. 

It  may  be  hard  for  the  creditor  to  prove  the  debtor's 
financial  abiUty,  yet  it  is  not  more  difficult  for  him  to  do 
this  than  to  prove  a  great  many  other  conditions  which 
might  legally  be  imposed. 

This  is  not  a  matter  left  to  the  debtor's  discretion  and 
judgment;  his  ability  to  pay  is  a  question  of  fact  for  the 
jury,  and  that  body  might  find  that  he  was  able  to  do  so 
at  the  very  time  he  made  the  conditional  promise. 

The  law  regards  the  creditor  as  culpable  for  not  en- 
forcing his  demand  within  the  statutory  period,  and  the 
leading  authorities  are  now  decidedly  against  removing 
the  bar  of  the  statute  and  relieving  him  from  the  result 
of  such  negligence,  except  upon  clear  proof  of  a  new- 
promise  and  the  performance  or  fulfilment  of  the  condi- 
tions, if  any,  attached  thereto.     See  generally  upon  this 
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subject,  2  Greenleaf  s  Ev.  §  440  and  note,  supra;  Wood 
on  Lim.  of  Actions,  §  YS;  Mattacks  v.  Chadwick,  Yl  Me. 
314;  Tompkins  v.  BrowUy  1  Denio,  248;  Bidwell  v.  Rog- 
ers, 10  Allen,  438;  La  Forge  v.  Jayne,  9  Pa.  St.  410; 
Sedgwick  v.  Qerding,  55  Ga.  264. 

No  effort  whatever  was  made  to  connect  the  letter  of- 
fered in  evidence  by  plaintiff  with  the  particular  debt 
upon  which  the  action  was  brought.  The  letter  itself 
does  not  refer  to  such  indebtedness  except  by  a  strained 
implication.  Considered  alone,  it  entirely  fails  to  estab- 
lish such  a  clear  and  explicit  acknowledgment  of  indebt- 
edness as  the  law  requires  to  constitute  a  new  promise. 
It  is  not  necessarily  the  acknowledgment  of  any  debt 
whatever;  for  aught  that  appears  therein,  the  money 
promised  upon  the  sale  of  property  may  have  been  a  loan 
to  plaintiff. 

It  is  questionable  whether  a  general  admission  of  in- 
debtedness, however  clear,  is  sufficient  if  it  be  not  shown 
unmistakably  to  relate  to  the  particular  demand  sued  for, 
unless,  from  the  nature  of  the  debt  in  controversy,  or  the 
particular  circumstances  connected  therewith,  a  legal 
presumption  fairly  arises  that  such  debt  was  referred  to. 
Wood  on  Lim.  of  Actions,  p.  155  and  note  .2;  Miller  v. 
Baschorey  83  Pa.  St.  356. 

But  there  is  no  question  as  to  the  insufficiency  of  such 
a  doubtful  and  equivocal  recognition  of  any  indebtedness 
whatever  as  is  contained  in  the  letter  under  consider- 
ation. 

The  court  erred  in  finding,  upon  the  evidence  adduced, 

that  defendant  made  a  new  promise  to  pay  the  debt  in 

controversy,  sufficient  to  avert  the  statutory  bar.    The 

judgment  resting  upon  such  finding  must  be  reversed 

and  the  cause  remanded. 

Reversed. 
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Tucker,  Sheriff,  etc.,  v.  Parks,  AssiGiirEB. 

1.  The  fact  that  an  aasignee  of  an  insolvent  firm  is  an  attorney  at  law 
does  not  disqualify  him  from  acting  as  such  aasignee. 

8 .  The  code  requires  that  the  defendant's  answer  shall  contain  a  specific 
denial  to  each  allegation  in  the  complaint  intended  to  be  contro- 
verted, and  every  material  allegation  not  controverted  shall,  for 
the  purposes  of  the  action,  be  taken  as  true ;  therefore,  hddy  that 
an  averment  of  value  of  goods  and  damages  for  their  detention,  in 
the  complaint,  in  an  action  of  replevin,  are  material  allegations, 
and  a  failure  to  deny  them  is  to  admit  them  to  be  true. 

8.  It  is  a  familiar  rule  that  evidence  cannot  be  given  of  facts  not  alleged 
in  the  pleadings,  and  that  neither  admissions  nor  stipulations  can 
make  a  case  broader  than  it  is  by  allegation.  Neither  can  a  party 
have  relief  beyond  what  the  averments  of  his  pleadings  entitle 
him. 

4,  When  it  is  sought  to  recover  such  damages  as  are  not  the  usual  and 

natural  consequences  of  the  wrongful  act  complained  of,  the  dam- 
ages must  be  specifically  set  forth,  that  the  defendant  may  have 
notice  of  the  facts  out  of  which  they  are  claimed  to  have  arisen, 
and  tliat  he  may  not  be  taken  by  surprise  at  the  triaL 

5.  Fraud  must  be  specially  pleaded  in  an  answer  as  well  as  in  a  com- 

plaint. 
0.  Where  a  transcript  does  not  purport  to  give  all  the  instructions 
given  on  behalf  of  either  party,  and  the  appellant  admits  that 
other  instructions  were  given,  this  court  cannot  be  advised  that  the 
refused  instructions  contain  any  correct  proposition  of  law,  appU- 
cable  to  the  case,  which  was  not  given  to  the  jury.  For  the  same 
reason  the  form  of  a  judgment  being  omitted  from  the  transcript, 
objection  to  it  will  not  be  considered. 


Appeal  from  District  Court  of  Lake  County. 

Replevin,  by  Daniel  E.  Parks,  assignee  of  Preudenfield 
and  Jelenko,  against  Tucker,  sheriff  of  Lake  county. 
The  instruction  given  upon  the  question  of  damages,  and 
held  to  be  erroneous,  was  as  follows: 

Fifth  instruction.  The  court  instructs  the  jury  that 
the  value  of  the  goods  in  controversy  herein  is  admitted 
by  the  pleadings  in  this  cause  to  be  $7,946.20,  and  the 
damages  are  likewise  admitted  to  be  $1,000,  and  that  if 
the  jury  believe  from  the  evidence  that  the  plaintiff  is 
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entitled  to  recover  in  this  cause,  they  will  find  his  dam- 
ages to  be  the  sum  of  $1,000,  and  will  also  adjudge  that 
the  defendant  return  to  the  plaintiff  the  goods  in  contro- 
versy, or  to  pay  him  their  value  above  mentioned."  The 
facts  are  stated  in  the  opinion. 

Mr.  R.  D.  Thompson  and  Mr.  W.  H.  Nash,  for  appel- 
lant. 

Messrs.  Mareham,  Patterson  and  Thoiias,  for  appel- 
lee. 

Beck,  C.  J.  The  objection  to  the  introduction  in  evi- 
dence of  the  articles  of  assignment  was  not  well  taken. 
It  was  that  the  assignee  was  an  attorney  at  law,  and  that 
the  instrument  provided  for  the  payment  to  him  of  coun- 
sel fees. 

The  fact  that  Parks  was  an  attorney  at  law  did  not  dis- 
qualify him  from  acting  as  the  assignee  of  an  insolvent 
firm.  In  the  case  cited  in  support  of  the  objection 
{Nichols  V.  McEiveriy  17  N.  T.  22),  the  assignment  pro- 
vided for  the  payment  of  "a  reasonable  counsel  fee,"  in 
addition  to  the  "expenses,  costs,  charges  and  commis- 
sions "  of  executing  the  assignment,  and  for  that  reason 
was  held  void.  The  court  regarded  the  attempt  to  charge 
an  already  deficient  fund  with  a  counsel  fee,  in  addition 
to  the  regular  commission  authorized  by  the  statute,  as 
indicating  a  fraudulent  intent  in  the  whole  transaction. 

The  language  of  this  instrument  is  different,  however, 
and  does  not,  we  think,  attempt  to  charge  the  insolvent 
estate  with  counsel  fees.  It  is  as  follows:  "That  said 
assignee  shall  first  pay  and  disburse  all  the  just  and  rea- 
sonable expenses,  charges,  costs  and  commissions  attend- 
ing the  due  execution  of  these  presents,  and  the  carrying 
into  effect  the  trust  thereby  created,  together  with  a 
reasonable  compensation  or  commission  for  his  own 
services." 

No  allusion  is  made  to  either  professional  services  or 
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to  professional  fees.  All  that  the  instrument  authorizes 
the  assignee  to  pay  to  himself  for  his  own  services  is  a 
reasonable  compensation  or  commission.  This  provision 
discloses  no  fraudulent  intent,  since  the  assignee,  whether 
lawyer  or  not,  would  be  entitled  to  a  reasonable  compen- 
sation or  commission  for  the  services  specified,  which  is 
all  that  is  provided. 

The  most  important  questions  presented  by  this  record 
arise  upon  the  pleadings,  and  upon  the  rulings  and  in- 
structions relating  to  the  subject  of  the  recovery. 

The  complaint  avers  that  the  value  of  the  goods  seized 
upon  the  writs  of  attachment  is  $7,946.20,  and  that  the 
plaintiff's  damages  for  the  detention  are  $1,000.  Neither 
of  these  allegations  is  denied  by  the  answer  of  the  de- 
fendant. The  plaintiff  closed  his  testimony  on  the  trial 
without  offering  proof  in  support  of  either  averment, 
whereupon  defendant  moved  for  a  non-suit,  upon  the 
ground  that  the  plaintiff  had  proved  no  value  te  the 
property  sought  to  be  replevied. 

This  motion  was  denied  by  the  court  on  the  theory 
that  defendant's  failure  to  controvert  in  his  answer  to 
the  complaint  the  allegations  of  value  and  damages, 
admitted  the  same  to  be  true  as  stated. 

Defendant  then  offered  evidence  to  show  the  value  of 
the  goods,  their  condition  and  the  amount  realized  by 
their  sale  under  the  attachment  proceedings,  which  offer 
was  hkewise  denied. 

The  court  instructed  the  jury  that  the  value  of  the 
goods  in  controversy  was  admitted  by  the  pleadings  to  be 
$7,946.20,  and  the  damages  were  likewise  admitted  to  be 
$1,000.  A  verdict  for  the  plaintiff  was  returned  accord- 
ingly. 

Counsel  for  the  defendant  insist  that  the  court  erred 
in  denying  the  motion  for  non-suit,  in  rejecting  the  de- 
fendant's testimony  on  the  subject  of  value,  and  in  the 
instruction  referred  to. 

The  correctness  of  the  above  rulings  depends  upon  the 
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construction  to  be  given  certain  sections  of  our  Code  of 
Civil  Procedure,  which  we  will  proceed  to  consider. 

Section  57  provides  that  "  the  answer  of  the  defendant 
shall  contain  a  specific  denial  to  each  allegation  in  the 
complaint  intended  to  be  controverted  by  the  defendant's 
answer.'* 

Section  72  says:     *^ Every  material  allegation  of  the' 
complaint  or  answer,  not  controverted  by  the  answer  or 
replication  thereto,  shall,  for  the  purpose  of  the  action, 
be  taken  as  true." 

On  behalf  of  the  appellant,  who  was  defendant  below, 
it  is  insisted  that  the  averments  of  the  complaint  on  the 
subject  of  value  and  damages  are  not  ^^  material  allega- 
tions," and  that  a  failure  to  deny  them  does  not  admit 
them  to  be  true.  That  to  entitle  the  plaintiff  to  recover 
in  this  action  it  was  essential  for  him  to  prove  the  value 
of  the  goods  and  the  amount  of  damages  sustained.  In 
support  of  this  position  we  are  cited  to  the  following 
cases:  Newman  v.  Otto,  i  Sandf.  668;  Sopris  v.  Web- 
ster,  1  Col.  507;  Connors  v.  Meir,  2  E.  D.  Smith,  314; 
Jenkins  v.  Steanka,  19  Wis.  126. 

The  doctrine  of  these  cases  is  shown  by  the  following 
citations  from  Newman  v.  Otto: 

"  No  allegation  can  be  deemed  material  unless  an  issue 
taken  upon  it  will  decide  the  cause,  so  far  as  relates  to 
the  particular  cause  of  action  to  which  the  allegation 
refers." 

"  In  an  action  sounding  in  damages,  the  defendant,  by 
not  denying  the  allegations  as  to  damages  and  as  to  their 
amount,  does  not  admit  them.  The  plaintiff  must  prove 
the  amount  thereof,  or  he  will  only  be  entitled  to  nomi- 
nal damages;  so,  in  trover,  a  failure  to  deny  the  allega- 
tions as  to  the  value  of  the  property  does  not  admit  the 
value  as  alleged  in  the  complaint." 

The  case  of  Connors  v,  Meir,  supra^  was  an  action  in 
the  nature  of  trover,  for  illegally  detaining  plaintiff's 

watch,  alleged  to  be  of  the  value  of  $20.    In  considering 
Vou  vn— 5 
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the  section  of  the  New  York  code  which  provides  that 
material  allegations  of  the  complaint,  not  denied  by  the 
answer,  shall  be  taken  as  true  for  the  purposes  of  the 
action,  the  court  say  that  the  provision  is  but  the  re- 
enactment  of  a  rule  as  old  as  the  principles  of  pleading; 
that  every  allegation  in  a  pleading  was  always  taken  as 
'  true  if  not  denied,  and  that  it  was  in  this  sense  that  the 
term  ^^ material  allegations^  was  used  in  the  code.  It 
means  an  allegation  without  proof  ^of  which  the  plaintiff 
must  fail  in  his  action. 

They  also  say  that  before  the  code  the  averment  of 
value  in  such  action  was  matter  of  form,  and  could  not 
be  made  the  subject  of  an  issue;  that  its  omission  was 
cured  by  pleading  to  the  merits;  that  it  need  not  be  proved 
as  laid,  and  even  a  plea  of  justification  did  not  admit  it. 
It  was  only  necessary  to  prove  an  illegal  detention  of  the 
plaintiff's  property  to  maintain  the  action. 

In  Jenkins  v.  Steanka^  supra^  the  supreme  court  of 
Wisconsin  held  that,  before  the  code  in  that  state,  it  was 
not  necessary  for  the  defendant  in  trover,  trespass,  or  re- 
plevin, to  deny  either  the  averment  of  value  or  damages, 
and  that  the  code  had  not  altered  the  practice  in  this 
respect. 

Sopris  V.  Webster  arose  under  the  common  law  practice 
which  prevailed  in  the  territory  of  Colorado  before  the 
enactment  of  the  Civil  Code,  and  is  to  the  same  effect. 

The  foregoing  adjudications  (and  many  more  of  the 
same  tenor  might  have  been  cited)  are  based  upon  the 
principles  and  forms  of  pleadings  as  they  existed  at  com- 
mon law. 

All  save  Sopris  v.  Webster^  which  was  prior  to  the 
passage  of  the  code,  construed  the  code  provision  under 
consideration  as  not  including  allegations  of  value  or 
damages^  in  actions  of  this  character.  They  held  that 
the  effect  of  a  failure  to  deny  such  allegations  is  the  same 
imder  code  practice  as  under  the  old  system.  This  is  to 
be  accoimted  for  in  part  for  the  reason  assigned  in  New- 
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man  v.  Otto,  supra,  that  the  codes  referred  to  had  not 
defined  the„  meaning  of  the  term  "  material  allegations,^^ 
as  employed  therein.  Its  former  technical  signification 
was,  therefore,  naturally  continued  by  the  courts. 

Our  code,  however,  defines  the  term,  and  effect  must 
be  given  the  definition  in  construing  the  act.  The  defini- 
tion is  as  follows:  Section  73  (§  76,  Code  of  1883).  "A 
material  allegation  in  a  pleading  is  one  essential  to  the 
claim  or  defense,  and  which  could  not  be  stricken  from 
the  pleading  without  leaving  it  insufficient." 

Another  section  authorizes  matters  not  essential  to  the 
claim  or  defense  to  be  stricken  from  the  pleadings  on 
motion.     Laws  1879,  p.  215,  §  X  (section  65,  Code  of  1883). 

Let  us  see  now  what  the  plaintiff  is  required  to  state, 
in  this  class  of  actions,  and  what  relief  he  is  entitled  to 
under  proper  allegations.  When  he  seeks  the  recovery 
of  money  or  damages,  the  amount  of  his  claim  must  be 
stated  in  the  complaint.  Civil  Code,  §  50  (section  54, 
Code  1883). 

The  plaintiff  always  seeks  this  kind  of  relief  in  replevin, 
when  the  property  has  not  been  delivered  to  him,  as  in 
the  case  at  bar.  In  such  case  the  jury  is  required,  by 
§  182,  to  find  the  value  of  the  property,  and  to  assess  the 
plaintiff's  damages,  if  any  are  claimed  in  the  complaint. 

To  complete  the  remedy,  §  207  authorizes  judgment  in 
the  alternative  for  possession  of  the  property,  or,  in  case 
a  delivery  cannot  be  had,  for  the  value  of  the  property 
and  damages  for  the  detention. 

This  is  the  relief  demanded  in  the  present  action.  Both 
the  value  of  the  merchandise  taken,  and  the  amount  of 
damages  alleged  to  have  been  sustained  by  their  deten- 
tion, were  stated  in  the  complaint,  the  same  being  the 
allegations  which  appellant  says  were  immaterial,  and 
could  not  be  admitted  by  a  failure  to  deny  them  in  the 
answer. 

Testing  their  materiality  by  the  rule  furnished  by  the 
code,  the  inquiry  is,  were  these  allegations  essential  to 
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the  plaintiff's  claims  and  could  they  be  stricken  from  his 
complaint  without  leaving  it  insufficient  ? 

The  record  shows  that  the  goods  were  sold  by  the  de- 
fendant by  virtue  of  the  attachment  proceedings,  hence 
they  could  not  be  returned.  The  plaintiff,  then,  could 
have  no  reUef  in  this  action  save  by  a  verdict  and  judg- 
ment authorizing  the  collection  of  their  value  in  money 
and  damages.  But,  as  we  have  seen,  he  would  not  be 
entitled  to  such  a  judgment  had  the  aforesaid  allegations 
been  omitted  from  his  complaint.  These  considerations 
demonstrate  their  materiaUty  under  our  practice,  and  it 
follows  that  the  failure  of  the  defendant  to  deny  them 
admitted  them  to  be  true. 

It  is  a  familiar  rule  that  evidence  cannot  be  given  of 
facts  not  alleged  in  the  pleadings,  and  that  neither  ad- 
missions nor  stipulations  can  make  a  case  broader  than 
it  is  by  allegation. 

A  party  can  have  no  relief  beyond  what  the  averments 
of  his  pleadings  entitle  him.  Harsten's  Pr.  p.  152;  Hicks 
V.  Murray,  43  Cal.  522. 

The  fact  that  the  law  makers  who  framed  the  codes  of 
Iowa  and  Kansas,  both  of  which  are  similar  to  our  own 
on  this  subject,  deemed  it  necessary  to  limit  the  operation 
of  the  rule  under  consideration,  indicates  their  apprehen- 
sion that  without  such  limitation  it  would  include  allega- 
tions of  value  and  damage. 

In  Iowa  the  qualification  is:  "But  an  allegation  of 
value  or  amount  of  damage  shall  not  be  deemed  true  by 
a  failure  to  controvert  it."  Iowa  Code  (1873),  p.  456, 
§  2712. 

In  Kansas  it  is:  "Allegations  of  value  or  amount  of 
damages  shall  not  be  considered  as  true  by  failure  to  con- 
trovert them;  but  this  shall  not  apply  to  the  amount 
claimed  in  actions  on  contract,  express  or  implied,  for 
the  recovery  of  money  only."    General  Stat.  Kan.  (1868)  J 

p.  653,  §  128. 

In  California,  on  the  contrary,  where  code  provisions 
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upon  this  point  similar  to  our  own  exist,  they  appear 
to  be  construed  to  have  the  same  effect  which  we  have 
herein  given  to  corresponding  sections  of  our  code.  Tully 
V.  Harloe,  35  Cal.  302. 

For  the  reasons  assigned,  we  are  of  opinion  that  the 
value  of  the  property  was  admitted  by  the  pleadings, 
and  that  the  evidence  offered  was  inadmissible. 

Referring  now  to  the  extent  of  the  recovery,  we  remark 
that  damages  may  be  general  or  special;  and  that  while 
an  averment  simply  specifying  the  amount  claimed,  as 
in  this  complaint,  is  sufficient  for  the  recovery  of  gen- 
eral damages,  it  is  insufficient  to  warrant  the  recovery 
of  special  damages. 

When  it  is  sought  to  recover  such  damages  as  are  not 
the  usual  and  natural  consequences  of  the  wrongful  act 
complained  of,  the  rule  is  that  they  must  be  specifically 
set  forth,  that  the  defendant  may  have  notice  of  the  facts 
out  of  which  they  are  claimed  to  have  arisen,  and  that 
he  may  not  be  taken  by  surprise  on  the  trial.  Wells  on 
Replevin,  311;  Dickinson  v,  Boyle^  17  Pick.  T8;  Steven- 
son V.  Smithy  28  Cal.  103;  Brown  v.  Cummings,  Y  Allen, 
507. 

In  this  case  there  is  no  averment  that  would  authorize 
the  recovery  of  special  damages.  There  is  only  the  gen- 
eral allegation  of  damages  in  the  sum  of  $1,000.  It  is 
evident  that  this  amount  of  damages  was  not  a  natural 
consequence  of  the  act  complained  of.  The  goods  were 
to  be  exposed  to  sale.  The  presumption  is  that  they 
would  not  have  sold  for  more  than  their  value,  which 
Bura  is  recovered  in  this  action.  The  only  damage,  there- 
fore, which  appears  to  be  the  natural  and  necessary  con- 
sequence of  the  taking,  is  that  resulting  from  their 
detention.  This  sum  or  amount  must  be  ascertained  by 
the  rule  adopted  in  this  state,  which  rule  is  sanctioned 
by  numerous  authorities.  It  is  to  compute  interest  on 
the  value  of  the  property  from  the  time  of  the  wrongful 
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taking  to  the  time  of  trial.  Machette  v.  WardesSy  2  CoL 
170;  Hanuer  v.  Bartels,  id.  614;  Sedgwick's  Leading  Oases 
on  Measure  of  Damages,  pp.  556,  557. 

The  record  shows  that  the  goods  were  taken  January 
10,  1880,  and  that  the  cause  was  tried  January  20,  1881. 
Interest  at  the  rate  of  ten  per  centum  per  annum  on 
87,946.20,  for  the  above  interval,  was  all  that  the  plaintiff 
was  entitled  to. 

If  other  items  of  damage  were  sustained,  they  were 
not  recoverable,  because  not  alleged.  The  admission  of 
the  allegation  of  damages  was  only  an  admission  that 
the  plaintiff  had  sustained  such  damages  as  were  conse- 
quential upon  the  facts  alleged.  Stevenson  v.  Smith,  28 
Cal.  103.  The  instruction  given  upon  this  point  was 
erroneous. 

Another  error  assigned,  involving  a  question  of  plead- 
ing, is  that  the  court  rejected  the  offer  of  the  defendant 
to  prove  that,  a  short  time  prior  to  the  assignment,  the 
assignors  fraudulently,  and  without  consideration,  trans- 
ferred a  portion  of  the  same  stock  of  goods  to  one  Wine- 
right,  who  afterwards  employed  the  assignors  to  sell 
them  at  auction;  and  that  Parks,  the  assignee,  with  all 
this  knowledge  before  him,  took  no  steps  to  assert  the 
rights  of  the  creditors  to  these  goods,  but  employed 
Wineright  to  assist  him  in  invoicing  the  stock. 

This  proof  would  have  been  admissible  under  proper 
pleadings,  but  there  was  no  issue  in  the  case  to  which  it 
was  responsive.  The  complaint  alleged  ownership  and 
right  to  possession.  These  were  proper  averments. 
Dambman  v.  White,  48  Cal.  452.  The  answer  denied 
such  ownership  and  right  of  possession;  alleged  owner- 
ship in  Freudenfield  &  Jelenko,  the  assignors,  and  the 
taking  of  the  goods  by  the  defendant,  as  sheriff,  by  virtue 
of  certain  writs  of  attachment  against  said  owners. 

Neither  fraud,  nor  any  other  matter  in  avoidance  of 
plaintiff's  title,  was  set  up  in  the  answer.    The  plaintiff 


1883.]  Tucker  v.  Parks.  71 

proved  his  title  and  right  to  possession,  by  producing  in 
evidence  the  deed  of  assignment.  Defendant  then  at- 
tempted to  avoid  the  deed  by  proof  of  circumstances 
tending  to  show  that  it  was  given  in  fraud  of  the  rights 
of  creditors,  and  void  for  that  reason.  This  testimony 
was  not  admissible.  IVaud  must  be  specially  pleaded  in 
an  answer,  as  well  as  in  a  complaint.  There  were  no 
facts  stated  in  the  answer  apprising  the  plaintiff  that 
his  title  would  be  assailed  in  this  manner. 

In  Qray  v.  Earl,  13  Iowa,  188,  it  was  held  that  before 
a  defendant  in  replevin  could  attack  the  plaintiff's  right 
of  possession,  on  the  ground  that  it  was  obtained  through 
fraud,  such  fraud  must  be  specially  pleaded.  See,  also, 
I>yson  V.  Beam,  9  Iowa,  51;  Capuro  v.  Builders*  Ins.  Co. 
39  Cal.  123;  Lefler  v.  Field,  52  N.  Y.  622;  Bliss  on  Code 
Pleading,  §§  211,  339. 

The  error  assigned  for  refusal  to  give  certain  instruc- 
tions prayed  by  defendant  cannot  be  considered,  for  the 
reason  that  the  transcript  does  not  purport  to  give  all  the 
instructions  given  on  behalf  of  either  party,  and  the  ap- 
pellant admits  that  other  instructions  were  given.  We 
are  not  advised  that  the  refused  instructions  contain  any 
correct  proposition  of  law,  applicable  to  the  case,  which 
was  not  given  to  the  jury. 

For  the  same  reason  we  cannot  consider  the  objection 
to  the  form  of  the  judgment.  Its  form  is  not  before  us, 
having  been  omitted  from  the  transcript.  The  verdict 
was  suflScient  to  authorize  a  judgment  in  the  alternative, 
for  the  possession  of  the  property,  or  the  value  thereof, 
in  case  a  dehvery  could  not  be  had,  as  authorized  by 
§  207  of  the  code.  In  the  absence  of  any  facts  showing 
the  contrary,  the  necessary  intendment  is  that  the  action 
of  the  coiuli  below  was  correct. 

The  objection  to  the  complaint,  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  replevin,  . 
is  not  well  taken.    We  deem  the  complaint  sufficient,  so 
far  as  this  objection  is  concerned.      Other  objections 
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thereto,  if  they  exist,  should  have  been  made  in  the  court 

below,  to  entitle  them  to  notice  here.    Fasset  v.  Mulock^ 

5  Col.  466.     The  cause  is  reversed  and  remanded  for  a 

new  trial. 

Reversed. 
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18  Si8j    1.  A  statute  which  assumes  to  limit  or  direct  the  compensation  to  be 
'^  ^' '  paid  for  private  property,  wlien  taken  for  public  or  private  use,  is 

to  that  extent  unconstitutional. 
2.  When,  however,  part  only  of  an  act  is  unconstitutional,  it  does  not 
necessarily  follow  that  the  whole  statute  must  fall,  and  the  same 
IS  true  of  the  different  portions  of  the  same  section.  Whether  the 
valid  portions  shall  be  enforced  depends  upon  tlie  design  of  the 
entire  law,  and  their  connection  with  the  void  provisions.  The  act 
should  be  sustained,  if  the  unconstitutional  portions  can  be  stricken 
out  and  the  law  still  be  such  as  to  accomplish  the  purpose  of  the 
legislature. 
8.  By  the  terms  of  the  constitution  the  compensation  for  taking  or 
damaging  private  property,  against  the  owner*s  consent,  must  be 
ascertained  by  a  jury  or  board  of  commissioners.  This  require- 
ment cannot  be  dispensed  with  by  legislative  enactment.  And 
under  the  statute  the  ordinary  civil  action  cannot  be  resorted  to, 
but  the  object  can  only  be  reached  by  special  proceedings  under  the 
act  on  the  subject  of  eminent  domain. 

Appeal  from  District  Court  of  La  Plata  County. 

The  facts  are  stated  in  the  opinion, 

Messrs.  Hudson  and  Slaymaker,  for  appellants. 

Mr.  Eugene  Englay,  for  appellees. 

Helm,  J.  In  1831  the  legislature  of  Colorado  enacted: 
"  That  no  tract  or  parcel  of  improved  or  occupied  land 
in  this  state,  shall,  without  the  written  consent  of  the 
owner  thereof,  bo  subjected  to  the  burden  of  two  or  more 
irrigating  ditches  constructed  for  the  purpose  of  convey- 
ing water  through  said  property  to  lands  adjoining  or 
beyond  the  same,  when  the  same  object  can  feasibly  and 
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practicably  be  attained  by  uniting  and  conveying  all  the 
water  necessary  to  be  conveyed  through  such  property 
in  one  ditch." 

Also:  "No  person  or  persons  having  constructed  a 
private  ditch  for  the  purposes  and  in  the  manner  herein- 
before provided,  shall  prohibit  or  prevent  any  other  per- 
son or  persons  from  enlarging  or  using  any  ditch,  by  him 
or  them  constructed,  in  common  with  him  or  them,  upon 
payment  to  him  or  them  of  a  reasonable  proportion  of 
the  cost  o/  construction  of  said  ditch."  Gteneral  Statutes, 
§§  1716,  1718. 

Plaintiffs  in  the  court  below  attempted  to  bring  this 
suit  under  the  latter  section.  Their  object  was  to  coerce 
consent  of  defendants,  by  decree  of  the  court,  to  their  use 
and  enlargement  of  a  ditch  theretofore  constructed  by 
defendants  for  their  own  private  benefit.  Plaintiffs  were 
entitled  to  the  right  of  way.  over  defendants'  lands  for 
a  ditch  upon  payment  of  just  compensation  therefor, 
by  virtue  of  both  constitutional  and  statutory  enactments. 
Sec.  7,  art.  XVI,  Const.;  General  Laws,  §§1373,  1374 
and  1058.  But  the  lands  of  defendants  were  cultivated, 
and  plaintiffs  were  prohibited,  by  §  1716  above  mentioned, 
from  taking  a  second  ditch  across  the  same  to  irrigate 
their  premises  beyond,  if  they  could  feasibly  convey  the 
necessary  water  through  that  of  defendants'. 

We  think  it  was  competent  for  the  legislature  to  adopt 
§  1716  aforesaid;  it  does  not  conflict  with  the  constitu- 
tional provisions  granting  a  right  of  way  for  the  con- 
struction of  ditches;  but,  while  recognizing  the  privilege, 
it  simply  undertakes  to  regulate  the  exercise  thereof  so 
as  to  inflict  the  least  possible  inconvenience  and  injury 
upon  the  owner  of  the  servient  estate.  Section  1718  is, 
in  most  respects,  a  complement  of  §  1716.  In  providing 
tliat  the  owner  of  an  existing  ditch  upon  or  across  his 
own  land,  or  the  land  of  another,  shall  not  prohibit  or 
prevent  a  third  person  from  using  and  enlarging  the 
same^  the  legislative  intention  evidently  was  to  render 
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more  effective  the  equitable  design  expressed  by  the 
former  section.  But,  in  so  far  as  the  latter  undertakes 
to  limit  or  direct  the  compensation  to  be  paid  for  the 
property,  it  is  clearly  unconstitutional  and  void.  For 
there  are  other  elements  of  "  taking  or  damage ''  which 
cannot  be  ignored  in  determining  the  "just  compensa- 
tion "  required  by  our  constitution.  It  will  almost  always 
happen  that  the  proprietor  of  the  ditch  will  also  be  owner 
of  a  part,  at  least,  of  the  land  upon  which  the  same  is 
constructed;  and  the  legislature  cannot  say  that  he  may 
not  be  paid  something  for  the  right  of  way,  and  for  the 
damages  to  his  land  occasioned  by  enlarging  the  ditch, 
as  well  as  for  other  injuries  which  a  jury  or  board  of 
commissioners  might  discover. 

Property  is  defined  as  being  "the  right  to  possess,  use, 
enjoy  and  dispose  of  a  thing.''  The  "thing"  mentioned 
does  not  always  have  a  tangible  or  physical  existence;  it 
may  be  an  easement,  or  anything  else  that  can  become 
the  subject  of  private  ownership.  The  proprietor  of  an 
irrigating  ditch,  whether  upon  his  own  premises  or  those 
of  another,  has  a  property  ownership,  both  in  the  ditch 
and  the  right  of  way  therefor.  And  using  or  enlarging 
such  ditch,  without  the  owner's  consent,  is  as  much  a 
taking  or  damaging  of  private  property  within  the  mean- 
ing of  the  constitution,  as  would  be  appropriating  the 
right  of  way  therefor,  in  the  first  instance.  But  such 
taking  or  damaging  cannot  be  tolerated  except  upon 
payment,  in  a  constitutional  manner,  of  just  compensa- 
tion.    See  Mills  on  Eminent  Domain,  §  31,  and  cases  cited. 

When,  however,  part  only  of  a  statute  is  unconstitu- 
tional, it  does  not  necessarily  follow  that  the  whole  stat- 
ute must  fall,  and  the  same  is  equally  true  as  to  different 
portions  of  the  same  section,  where  the  act  is  divided  into 
sections.  See  Commonwealth  v.  Hitchings,  5  Gray,  485. 
Whether  the  valid  portions  shall  be  enforced  depends 
upon  the  design  of  the  entire  law  and  their  connection 
with  the  void  provisions.'  It  would  be  inconsistent  with 
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all  just  principles  of  constitutional  law  to  adjudge  these 
enactments  void  because  tbey  are  associated  in  the  same 
act,  but  not  connected  with  or  dependent  upon  others 
'which  are  unconstitutional."  Oooley's  Constitutional 
Limitations,  p.  176  (3d  ed.),  and  cases  cited. 

We  have  already  discussed  the  legislative  purposes  in 
adopting  the  statute  under  consideration,  and  have  ex- 
pressed our  satisfaction  with  the  wisdom  thereof,  and 
also  with  the  vaUdity  of  the  law,  except  in  the  particular 
above  mentioned.  A  careful  examination  of  the  entire 
act  convinces  us  that  if  the  objectionable  phrases  were 
stricken  out,  a  good  law  would  remain,  and  the  purpose 
of  the  legislature  would  still  be  accomplished.  We  feel 
warranted  in  entertaining  the  belief  that  it  was  not  the 
legislative  design  to  have  the  enforcement  of  the  whole 
act  contingent  upon  the  validity  of  the  provision  therein 
on  the  subject  of  compensation. 

This  act  must  be  considered  in  connection  with  other 
statutes  as  well  as  the  constitutional  provisions  upon  the 
same  subject.  And  when  so  construed,  omitting  the  ob- 
jectionable part,  no  trouble  will  be  experienced  in  giving 
it  full  force  and  effect.  The  right  to  enlarge  and  use  the 
ditch  of  another  already  constructed  will  be  enforced  in 
the  same  manner,  and  under  the  same  law,  as  the  right 
to  take  or  damage  any  other  kind  of  private  prop- 
erty. 

By  the  terms  of  the  constitution  (art.  II,  §  15),  the 
compensation  for  taking  or  damaging  private  property 
against  the  owner's  consent  must  be  ascertained  by  a 
jury  or  board  of  commissioners;  this  requirement  is  im- 
perative, and  the  legislature  is  powerless  to  dispense  with 
it.  Our  act  on  the  subject  of  eminent  domain  (General 
Laws  of  1877,  §  1058  et  seq.)  prescribes  a  complete  system 
of  procedure  for  the  taking  or  damaging  of  private  prop- 
erty, and  determining  the  compensation  therefor,  when 
the  same  is  authorized  by  law.  It  complies  with  the 
constitution  in  providing  for  a  board  of  commissioners  or 
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jury,  but  is  a  special  proceeding,  and  differs  in  many  re- 
spects from  our  ordinary  civil  action. 

This  suit  was  brought  in  the  court  below  as  a  civil 
action  under  the  code,  which  was  improper,  as  was  like- 
wise the  trial  thereof  without  the  aid  of  a  jury  or  board 
of  commissioners.  Defendants'  demurrer  to  the  com- 
plaint should  have  been  sustained. 

The  judgment  must  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  district  court  to  enter  a 

judgment  dismissing  the  same. 

Beversed. 


WiLLARD  V.  MaTHESUS. 


It  is  the  duty  of  the  herder  in  charge  of  a  flock  of  sheep  to  use  ordi- 
nary care  to  prevent  their  trespassing  upon  crops,  and,  in  the  ab- 
sence of  such  care,  the  owner  will  be  held  responsible  for  resulting 
damages,    Morris  v,  Fraker,  5  Col.  425,  distinguished. 

Appeal  from  County  Court  of  Elbert  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Weijjs,  Smith  and  Macon,  for  appellant. 

Mr.  R.  A.  Long,  for  appellee. 

Helm,  J.  Appellee  was  the  owner  of  a  quarter  section 
of  patented  land;  forty  acres  of  this  land  were  inclosed 
by  a  pole  and  slab  fence,  which,  according  to  the  evi- 
dence, was  probably  sufficient  to  protect  appellee's  crops 
from  cattle  and  horses  running  at  large;  but  it  was  no 
protection  against  sheep,  as  they  could  pass  through  it 
almost  anywhere  without  injuiy  either  to  themselves  or 
to  the  fence.  Appellant's  flocks,  while  in  charge  of  herd- 
ers, strayed  upon  appellee's  lands  through  her  said  fence 
and  damaged  her  hay  crop.  She  brought  suit.  The 
cause  was  tried,  on  appeal,  by  the  county  court  without 
the  intervention  of  a  jury,  and  judgment  rendered  in  her 
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favor  for  the  sum  of  $50  damages;  from  that  judgment 
this  appeal  is  taken. 

Several  years  before  these  alleged  trespasses  occurred 
our  legislature  adopted  what  is  known  as  the  fence  law; 
in  this  act  they  specify  what  shall  be  a  lawful  fence,  and 
provide  that  any  person  suffering  injury  to  his  crops  by 
the  trespass  of  animals  may  recover  damages  for  such 
injury,  provided  the  crops  be  surrounded  by  such  a  fence 
as  is  therein  described.  But  the  statute  was  not  to  take 
effect  or  be  in  force  in  any  county  until  the  people  of 
such  county  adopted  the  same  by  a  popular  vote. 

Nothing  appears  in  the  record  of  this  case  showing  the 
adoption  of  the  fence  law  by  the  people  of  Elbert  county. 
We  must,  therefore,  presume  that  it  has  never  taken 
effect  therein,  and  determine  the  rights  of  the  parties  to 
this  action  by  the  general  law  prevailing  in  Colorado  in 
the  absence  of  statute.    Morris  v.  Fraker,  5  Col.  426. 

Under  the  old  common  law,  **  every  one  was  bound  to 
keep  his  beasts  within  his  own  close,  and  if  they  went 
upon  the  grounds  of  another. the  owner  was  liable  in 
damages  unless  he  could  show  that  the  lands  trespassed 
upon  should  have  been  fenced,  either  by  prescription, 
agreement  or  assignment." 

In  the  case  of  Morris  v.  FraJcer^  supra,  this  court  de- 
clared that  the  above  common  law  rule,  in  so  far  as  it 
refers  to  cattle  running  at  large  upon  the  range,  is  inap- 
plicable  to  Colorado,  and,  therefore,  does  not  prevail. 
That  on  the  contrary,  **the  general  law  of  the  state  per- 
mits the  owners  of  cattle  to  allow  them  to  range  at  will, 
and  that  in  the  absence  of  local  acts  the  owners  of  crops 
can  only  recover  for  damages  done  thereto  by  the  tres- 
passes of  cattle,  when  the  same  are,  at  the  time  of  the 
trespass,  inclosed  by  good  and  sufficient  fences."  5  CoL 
433. 

The  owner  of  cattle  in  this  state  relies  almost  entirely 
upon  his  recorded  brand  and  upon  the  annual  round-up 
for  identification  thereof,  and  protection  from  loss;  ex- 
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cept  in  a  few  isolated  instances,  such  stock  is  never, 
either  in  summer  or  winter,  confined  to  an  inclosed  area 
or  kept  close-herded  upon  the  range.  And  the  conclusion 
arrived  at  in  the  opinion  above  mentioned  is  based  largely 
upon  the  general  custom  that  has  always  prevailed  among 
stock  men  in  this  country,  of  allowing  their  cattle  to  roam 
at  will  upon  the  public  domain.  But  persons  who  make 
sheep  raising  and  wool  growing  their  business  always 
pasture  in  inclosures  or  close-herd  upon  the  range.  The 
difference  in  intelligence  and  instinct,  in  disposition  and 
physical  characteristics,  between  sheep  and  cattle,  renders 
it  absolutely  necessary  to  handle  them  differently.  A 
flock  of  sheep  turned  loose  to  run  at  will  upon  the  range 
would  soon  be  entirely  lost  to  the  owner.  True,  there  is 
no  law,  except  that  of  self-interest,  to  prevent  the  owners 
allowing  them  to  run  at  large.  But  the  custom  of  close- 
herding  sheep  is  as  fully  established  and  as  universally 
recognized  as  is  that  of  allowing  cattle  to  range  at  wilL 
The  reason  of  the  law  is  said  to  be  its  life;  and  since  the 
principal  reason  for  the  rule  stated  in  Morris  v.  Fraker 
does  not  exist  in  this  case,  we  are  not  prepared  to  recog- 
nize and  apply  that  rule  herein. 

That  which  has  become  by  long  practice  and  recogni- 
tion an  established  custom  is  law,  and  is  accepted  as  such 
until  abrogated  by  statute,  or  fallen  into  disuse.  People 
make  contracts  and  transact  business  with  reference 
thereto;  and  rights  acquired  thereunder  are  protected'by 
the  courts.  The  farmer  in  Colorado,  aware  of  the  estab- 
lished custom  of  letting  cattle  run  at  will,  in  the  absence 
of  statute  builds  a  fence  sufficient  to  protect  his  crop 
against  trespass  therefrom;  but  being  advised  of  the 
equally  well  established  custom  of  inclosing  or  dose- 
herding  sheep,  he  does  not  so  construct  his  fence  as  to 
keep  them  out  of  his  field.  It  would  be  manifestly  un- 
just to  apply  the  same  rule  for  injuries  to  his  crop  by  the 
latter  that  would  be  applicable  for  like  injuries,  under 
similar  circumstances,  by  the  former. 
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It  appears  that,  at  the  time  of  the  trespasses  complained 
of  in  this  case,  appellant's  flocks  were  in  charge  of  herd- 
ers, and  we  are  not  called  upon  to  determine  the  rights 
of  the  parties  had  the  sheep  been  actually  running  at 
will,  notwithstanding  the  custom  aforesaid.  It  is  suffi- 
cient, therefore,  for  the  purposes  of  this  case,  to  say  that 
when  a  flock  of  sheep  is  in  the  charge  of  herders  upon  the 
range,  ordinary  care  shall  be  exercised  in  preventing  a 
trespass  thereby  upon  the  crop  of  another.  That  in  such 
case,  when  the  crop  is  of  such  a  nature  as  to  be  readily 
recognized,  or- is  surrounded  by  a  fence  of  any  kind,  so 
that  the  herder  may  know  when  he  reaches  its  vicinity, 
he  shall  use  reasonable  or  ordinary  care  to  prevent  the 
sheep  from  going  upon  the  same  and  doing  injury  thereto. 
And  that  if  such  ordinary  care  be  not  exercised,  and  a 
trespass  and  injury  result,  the  owner  of  the  sheep  shall  be 
liable  in  damages  therefor. 

In  view  of  our  conclusions  above  stated,  we  must  affirm 
the  judgment  of  the  county  court;  for  the  amount  of 
damages  found  is  not  more  than  a  reasonable  compensa- 
tion for  the  injuries  to  appellee's  inclosed  lands  by  ap- 
pellant's flocks.  The  use  of  ordinary  care  by  appellant 
and  his  agents  is  a  question  of  fact;  the  court  below  de- 
termined this  question  in  favor  of  appellee,  and  we  do 
not  feel  warranted  in  disturbing  the  finding.  The  judg- 
ment wiU  be  affirmed. 

Affirmed. 


Dorr  v.  Hammond. 


In  an  adjudication  by  a  referee,  under  the  statute  as  to  priority  of  water 
rights,  the  decree  may  be  modified  for  error  of  the  referee  in  his 
judgment  upon  the  weight  of  the  testimony. 

Appeal  from  District  Court  of  El  Paso  County. 
The  facts  are  stated  in  the  opinion. 
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Mr.  J.  M.  Dorr,  for  appellant. 

Mr.  John  B.  Cochrane,  for  appellee. 

Beck,  C.  J.  This  was  an  adjudication  before  a  referee, 
under  the  act  of  1881  (BromwelFs  Comp.  pp.  580  to  590), 
of  the  priority  of  right,  as  between  the  owners  of  the 
Hammond  slough  ditch  and  the  Bobbins  ditch,  to  take 
water  through  their  respective  ditches  from  a  certain 
slough  on  the  north  side  of  Cheyenne  creek. 

The  appellant,  J.  M.  Dorr,  is  the  owner  of  the  Bobbins 
ditch,  and  the  appellee,  J.  H.  Hammond,  is  the  owner  of 
the  Hammond  slough  ditch. 

Twelve  witnesses  were  examined  by  the  referee,  and 
their  testimony  reduced  to  depositions  and  copied  into  the 
bill  of  exceptions. 

The  referee  found  that  the  Hammond  ditch  was  first  in 
the  order  of  priority,  and  that  the  Bobbins  ditch  was  sec- 
ond in  priority,  and  numbered  them  accordingly.  Dorr 
filed  exceptions  to  the  report  and  findings  of  the  referee, 
which  were  heard  and  overruled  by  the  district  court,  and 
the  findings  and  decrees  of  the  referee  approved. 

The  proceedings  below  appear  to  have  been  conducted 
in  strict  conformity  with  the  statute,  and  if  any  errors 
have  been  committed  by  the  referee  they  grow  out  of  his 
judgment  upon  the  weight  of  the  testimony.  That  he 
erred  in  this  respect  we  are  fully  satisfied  from  a  careful 
examination  of  the  whole  testimony. 

The  land  owned  by  Dorr  is  the  southwest  quarter  of 
section  19.  Hammond  owns  the  eighty  acre  tract  ad- 
joining on  the  south  side.  The  slough  from  which  the 
water  for  both  ditches  is  taken  appears  to  extend  f ronoi 
the  west  to,  or  upon,  the  eighty  acre  tract.  Both  ditches 
appear  to  be  taken  out  upon  the  Smith  ranch,  lying  to 
the  west,  the  Bobbins  ditch  on  the  north  side  of  the 
slough,  and  the  Hammond  ditch  on  the  south  side  of  the 
slough. 

The  testimony  may  be  fairly  said  to  establish  the  fact 
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that  the  Robbins  ditch  was  made  in  1868,  and  that  it  has 
been  used  ever  since,  during  the  irrigating  seasons,  to 
convey  water  from  the  slough  to  and  upon  the  south- 
west quarter  of  section  19,  and  that  the  right  to  take 
water  from  the  slough  through  this  ditch  has  been  con- 
tinuously claimed  by  the  owners  and  occupants  of  this 
quarter  section  ever  since  its  construction.  So  it  is  un- 
necessary to  review  the  evidence  upon  this  point. 

The  testimony  also  proves  that  a  small  ditch  was  taken 
out  upon  the  south  side  of  the  slough,  upon  the  eighty 
acre  tract,  by  Foster,  one  of  the  prior  owners  thereof,  in 
1866,  and  that  it  was  used  one  season.  The  land  then 
passed  into  other  hands,  and  the  testimony  fails  to  show 
that  the  subsequent  proprietors  used,  claimed  or  even 
knew  o£  such  a  ditch  until  the  claim  preferred  by  the 
present  occupant,  Hammond. 

The  previous  owners  appear  to  have  been  Foster,  Wat- 
son, Flanagan  and  Hall,  in  the  order  of  time  as  named. 

Foster's  testimony  is  to  the  effect  that  he  made  the 
ditch  in  the  spring  of  1866,  used  it  during  one  irrigating 
season,  then  sold  the  land,  and  did  not  see  the  ditch  for 
four  or  five  years  afterward.  He  owned  an  interest  in 
the  Wolf  ditch,  which  is  taken  out  of  Cheyenne  creek, 
and  which  ditch  covers  the  same  land. 

His  wife,  Elizabeth  Foster,  says  she  was  present  when 
her  husband  made  the  ditch;  that  it  was  in  the  spring  of 
1866;  that  it  was  made  by  plowing  one  furrow  and  clean- 
ing it  out  with  a  shovel. 

Flanagan  says  he  purchased  the  land  from  Watson  in 
November,  1867,  and  sold  it  to  Hall  in  November,  1870. 
Afterwards  he  acted  as  agent  for  Hall  in  respect  to  the 
land.  Diuring  all  this  time  it  was  watered  from  Cheyenne 
creek,  and  he  did  not  know  of  the  existence  of  the  ditch 
now  called  the  Hammond  slough  ditch,  or  of  any  ditch 
taken  out  of  the  south  side  of  the  slough.  If  there  had 
been  such  a  ditch  he  says  he  would  have  known  it.  He 
knows  the  Hammond  ditch,  but  thinks  it  was  made  after 
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he  sold  the  land.  He  owned  the  eighty  when  the  Bobhins 
ditch  was  taken  out  —  interposed  no  objections,  and 
claimed  no  priority. 

The  testimony  of  Thomas  H.  Bobbins  is  that  he  pur- 
chased the  quarter  section  in  the  early  part  of  .1867;  lived 
upon  it  for  six  yeai*s;  that  he  took  out  the  Bobbins  ditch 
in  March  or  April,  1868,  and  used  it  continuously  until 
the  spring  of  1873,  neither  Flanagan  nor  Hall  interfering 
'  with  his  use  of  the  water,  or  claiming  priority  in  respect 
to  its  use. 

He  was  familiar  with  the  eighty  acre  tract  south,  and 
the  Hcimmond  ditch  was  not  there  while  he  owned  and 
lived  upon  the  quartei-  section,  nor  during  the  next  year 
thereafter.  He  did  most  of  his  hauling  over  the  eighty, 
and  if  there  had  been  a  ditch  where  it  is  now  claimed  to 
have  been,  it  was  so  filled  up  that  he  never  saw  it.  He 
,  says:  "In  the  year  1869  we  plowed  where  quite  a  por- 
tion of  the  present  ditch  is.  I  think  it  was  in  1869;  it 
might  have  been  in  1868.  Mr.  Frank  Flanagan  owned  or 
had  control  of  this  land  at  the  time." 

John  Wolf  says  he  settled  in  the  neighborhood  in  1862, 
and  has  Uved  there  ever  since.  He  knows  the  slough 
and  both  tracts  of  land  —  knows  of  the  Bobbins  ditch 
.  being  taken  out  of  the  north  side  of  the  slough,  but  don't 
know  of  any  other  ditch  being  taken  out  of  the  slough 
up  to  that  time.  He  frequently  passed  over  the  gi*ound, 
and  thinks  if  a  ditch  had  been  taken  out  on  the  south 
.  side  prior  to  1868,  he  would  have  noticed  it. 

The  owners  of  the  eighty  acre  tract  owned  one- fourth 
of  the  Wolf  ditch,  and  prior  to  1868  the  land  was  wa- 
tered from  that  ditch. 

James  Boberts  testified  that  he  passed  backward  and 
forward  along  Cheyenne  creek  for  ten  years,  extending 
from  1860  to  1870.  He  knew  the  two  tracts  of  land  and 
the  slough.  Part  of  the  slough  was  formed  from  water 
that  ran  down  from  his  residence  or  land.  He  says  there 
was  no  ditch  on  the  south  side  of  the  slough  during  this 
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period — he  frequently  passed  by,  and  would  have  known 
it  if  there  had  been;  most  of  the  table  land  of  the  eighty 
was  irrigated  from  the  Wolf  ditch. 

The  testimony  of  the  other  witnesses,  including  that 
of  the  appellee,  Hammond,  is  of  later  date,  and  of  but 
slight  importance  upon  the  question  of  priority. 

The  conclusion  is  irresistible,  upon  a  review  of  the 
whole  record,  that  the  right  of  priority  acquired  by 
Foster  by  means  of  the  furrow  plowed  by  him  to  tap  the 
slough  in  1866,  and  his  use  of  the  water  during  that 
season,  was  afterward  abandoned. 

The  testimony  shows  that  no  water  was  thereafter 
taken  from  the  slough  upon  this  tract  of  land  for  many 
years,  and  that  the  furrow  mentioned  became  so  oblit- 
erated as  not  to  be  noticeable  by  those  driving  over  and 
plowing  the  land  across  which  it  had  been  run. 

The  subsequent  owners  of  the  land  interposed  no  ob- 
jections to  the  appropriation  of  the  water  by  Eobbins, 
but,  on  the  contrary,  stood  by  and  saw  him  construct 
his  ditch,  and  permitted  him  for  years  to  divert  the  water 
from  the  slough  into  it,  without  even  notifying  him  of 
the  prior  appropriation.  These  facts  amount  to  a  volun- 
tary yielding  up  and  waiver  of  the  priority  acquired  by 
Foster,  without  any  intention  of  resuming  it,  and  con- 
stitute a  clear  case  of  abandonment. 

The  Eobbins  ditch,  then,  should  have  been  decreed  pri- 
ority over  the  Hammond  slough  ditch,  and  numbered 
accordingly. 

It  is  ordered  that  the  decrees  be  modified  in  the  partic- 
ulars named^  and  that  the  appellee  pay  the  costs  of  the 

appeal. 

Remanded, 
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Ducket  et  al.  v.  Price  et  al. 

Under  the  code  (section  141,  Code  of  1883)  suit  may  be  brought  upon  an 
injunction  bond  in  the  first  instance  against  the  principal  and 
sureties,  and  the  damages  assessed  and  awarded  in  such  action. 

Appeal  from  District  Court  of  Fremont  County. 

The  case  is  stated  in  the  opinion  and  was  heard  ex 
parte. 

Messrs.  Thomas,  McDougal  and  Thomas,  and  Mr.  M. 
Benedict,  for  appellants. 

Beck,  C.  J.  Appellants  brought  suit  in  the  court  be- 
low upon  an  injunction  bond,  averring  in  their  complaint 
the  dissolution  of  the  injunction,  and  stating  several 
claims  for  damages  accruing  to  them  by  the  wrongful 
suing  out  of  the  injunction. 

Appellees,  who  are  the  principals  and  sureties  upon  the 
injunction  bond,  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  demurrer  was  sustained,  and  the  appellants 
amended  their  complaint;  appellees  demurred  to  the 
amended  complaint,  assigning  the  same  ground  of  de- 
murrer. The  court  again  sustained  the  demurrer,  and, 
appellants  decUning  to  plead  further,  judgment  was  given 
for  the  appellees  dismissing  the  complaint,  and  for  costs, 
from  which  judgment  the  appellants  have  prosecuted  this 
appeal. 

The  appellees  have  made  no  appearance  in  this  court, 
and  the  cause  has  been  heard  ex  parte.  We  are  there- 
fore not  advised  by  the  appellees  what  they  rely  upon  as 
the  fatal  defect  or  defects  in  the  complaint,  which  can  be 
reached  by  a  general  demurrer.  No  damages  were 
awarded  on  dissolution  of  the  injunction,  nor  have  any 
been  assessed  and  awarded  in  any  proceeding  instituted 
for  the  purpose  since  its  dissolution. 
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Courts  have  held,  under  dissimilar  statutes,  however, 
that  no  right  of  action  accrued  upon  an  injunction  bond 
until  damages  were  assessed  and  awarded  against  the 
complainants  in  the  injunction  proceedings. 

Section  139  of  our  Civil  Code  provides  that  this  shall  not 
be  necessary  in  cases  of  this  character,  but  that  principal 
and  surety  may  be  sued  together  in  the  first  instance, 
and  the  damages  assessed  and  awarded  in  such  action. 

If,  therefore,  this  objection  be  relied  upon,  it  is  unten- 
able. 

We  are  of  opinion  that  other  objections  to  the  com- 
plaint, if  they  exist,  should  be  specially  assigned. 

The  judgment  is  reversed  and  the  cause  remanded  for 

further  proceedings. 

Reversed. 


Owen  v.  Goma  et  al. 


No  appeal  lies  from  an  order  vacating  a  judgment.  CJourts  have 
power  over  the  orders  and  judgments  during  the  term,  and  an 
order  made  setting  aside  a  judgment  rendered  during  the  term, 
however  erroneous,  vacates  the  judgment,  and  is  not  subject  to 
review.  A  subsequent  order  of  the  court  setting  aside  the  order 
vacating  the  judgment  does  not  have  the  effect  to  revive  or  reinstate 
the  judgment. 

Appeal  from  District  Court  of  Pueblo  County. 
Messrs.  Patton  and  Urmy,  for  appellant,  ex  parte. 

Per  Curiam:  The  appeal  in  this  case  must  be  dismissed; 
it  is  an  attempt  to  have  reviewed  here  an  order  of  the 
district  court  setting  aside  a  previous  order  vacating  a 
judgment. 

It  has  frequently  been  held  that  no  appeal  lies  to  this 
court  except  from  a  final  judgment  or  decree.  Higgins 
V.  Brottmet  al.  5  Col.  345;  Laws  1879,  p.  226,  sec.  26. 

In  view  of  the  theory  upon  which  the  court  below 
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seems  to  have  acted  in  granting  this  appeal,  we  venture^ 
a  suggestion  as  to  the  status  of  the  parties  when  the 
cause  is  remanded. 

The  judgment  in  question  and  the  order  vacating  it 
were  both  entered  at  the  same  term.  Courts  have  entire 
control  over  their  judgments  during  the  term  at  which 
the  same  are  rendered;  they  possess  a  discretionary  power 
to  vacate  and  set  them  aside  at  such  term,  and  their  ac- 
tion in  so  doing  is  not  subject  to  review  in  an  appellate 
court.     Freeman  on  Judgments,  sec.  90,  and  cases  cited. 

We  are  of  opinion  that,  however  erroneous  the  action 
of  the  district  court  may  have  been  in  setting  aside  the 
judgment,  the  order  effectively  accomplished  its  purpose 
and  vacated  the  same.  When  the  court  subsequently 
set  aside  this  order,  its  action  in  so  doing  did  not  have  the 
effect  to  revive  or  reinstate  the  judgment. 

The  appeal  will  be  dismissed  and  the  cause  remanded, 

with  leave  to  either  party  to  move  in  the  district  court 

for  final  judgment. 

Appeal  dismissed. 


I 


Stevens  v.  The  Solid  Muldoon  PRiNTiNa  Cobcpany. 

A  strict  coaipliance  with  forms  is  not  essential  in  the  entry  of  judg- 
ments ;  yet  to  constitute  a  final  judgment,  the  record  must  not  only 
indicate  that  an  adjudication  took  place,  but  the  entiy  must  have 
been  intended  as  an  entry  of  judgment. 

Error  to  District  Court  of  Ouray  County. 

Mr.  Thomas  George,  for  plaintiflE  in  error. 

Messrs.  Mabkham  and  Patterson,  Mr.  Wm.-  Harrison 
and  Mr.  F.  C.  Gk)UDY,  for  defendant  in  error. 

Per  Curiam :  The  record  in  this  case  fails  to  disclose 
anything  which,  by  the  most  liberal  interpretation,  can 
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be  termed  a  final  judgment.  The  nearest  approach 
thereto  is  in  the  following  language,  viz.:  "The  court 
having  heard  the  same,  this  motion  was  granted  and  the 
action  dismissed  at  plaintiffs  costs."  This  is  a  mere  dec- 
laration that  the  action  was  dismissed  at  the  plaintiff's 
costs;  it  does  not  profess  to  be  a  judgment,  neither  does 
it  appear  therefrom  that  it  was  intended  to  be  such.  "  A 
strict  compliance  with  forms  is  not  essential  in  the  entiy 
of  judgments;  yet  to  constitute  a  final  judgment,  the 
record  must  not  only  indicate  that  an  adjudication  took 
place,  but  the  entry  must  have  been  intended  as  an  entry 
of  judgment."  Alvord  et  al.  v.  McOaughej/y  5  Col.  244. 
There  being  no  final  judgment  to  either  affirm  or  re- 
verse, the  writ  of  error  must  be  dismissed. 

Writ  dismissed. 


Alden,  Impleaded,  etc.,  v.  Carpenter. 

1.  Where  a  defendant  filed  an  affidavit  in  support  of  a  motion  for  con- 

tinaance  on  the  ground  of  the  absence  of  a  witness,  and  the  plaint- 
iff offered  to  admit  that  the  witness,  if  present,  would  swear  to 
what  was  stated  in  the  affidavit,  and  the  motion  being  denied,  held, 
not  error. 

2.  Admitting  the  testimony  of  an  absent  witness  in  order  to  avoid  a 

continuance  is  not  to  be  taken  as  an  admission  of  the  truth  of  such 
testimony ;  nor  does  such  admission  preclude  the  party  admitting 
it  from  rebutting  the  same  on  trial. 

3.  There  is  no  such  thing  as  a  general  denial  in  pleading  imder  -the 

code ;  a  specific  denial  is  required  to  each  and  every  allegation  in 
the  complaint  intended  to  be  controverted.  In  an  action  on  a 
promissory  note  it  is  proper  to  plead  the  want  of  consideration  by 
specific  averment,  and  in  such  case  an  issue  is  formed  without  a 
reply. 

4.  A  mere  irregularity  in  the  order  of  proceeding  in  the  trial  court, 

and  which  could  not  have  prejudiced  the  appellant,  is  not  assign- 
able for  error. 


Appeal  from  County  Court  of  Pueblo  County. 
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The  facts  are  stated  in  the  opinion. 

Mr.  John  M.  Waldron  and  Mr.  T.  T.  Player,  for  ap- 
pellant. 

Messrs.  Patton  and  Urmy,  for  appellee. 

Stone,  J.   Appellee  brought  suit  against  the  appellant, 
E.  K.  Alden,  and  one  A.  L.  Price,  upon  a  promissory 
note,  of  which  the  following  is  a  copy: 
"$1,000.  Pueblo,  Colorado,  January  5,  1882. 

"One  month  after  date,  we,  jointly  and  severally, 

promise  to  pay  to  the  order  of  A.  V.  Carpenter  one 

thousand  dollars,  without  interest,  at  The  Stockgrowers' 

National  Bank.    Value  received. 

"Alden  &  Price, 

"E.  K.  Alden, 

"A.  L.  Price." 

The  separate  answer  of  Alden  denies  that  he,  or  any 
authorized  person  for  him,  executed  said  note,  and  denies 
that  the  said  note  was  executed  and  deUvered  to  plaintiff 
by  defendants. 

The  separate  answer  of  Price  alleges  that  the  note  was 
given  without  any  good  or  valuable  consideration  what- 
ever. 

Defendant  Alden  filed  an  afiidavit  for  continuance,  on 
the  ground  of  the  absence  of  a  certain  witness,  by  whom 
he  expected  to  prove  that  said  defendant  Alden  "au- 
thorized said  Price  to  sign  a  note  for  the  indebtedness  to 
plaintiff,  on  the  express  condition  that  the  said  note  should 
contain  a  provision  for  its  renewal  at  the  option  of  defend- 
ants at  maturity,  and  that  this  provision  was  afterwards 
omitted  from  the  note  when  executed  by  said  Price,  as 
aforesaid,  without  said  Alden's  consent."  The  motion 
for  continuance  was  argued  by  counsel  and  taken  under 
advisement  by  the  court,  and  afterwards,  when  the  court 
was  about  to  announce  its  decision  granting  the  con- 
tinuance, the  plaintiff  offered  to  admit  that  the  witness, 
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if  present,  would  swear  to  what  was  stated  in  the  affida- 
vit it  was  expected  to  be  proved  by  him;  whereupon, 
against  the  objection  of  defendant  Alden,  the  court  al- 
lowed the  offer  of  plaintiff  and  denied  the  continuance. 
This  ruling  of  the  court  was  excepted  to,  and  is  made 
one  of  the  grounds  of  error;  counsel  for  appellant  object- 
ing that  the  offer  of  appellee  was  not  made  in  apt  time. 
We  see  no  error  in  this  ruling  of  the  court.  Such  offer 
is  a  privilege  of  the  party  against  whom  the  continuance 
is  sought,  and  the  allowance  of  the  offer,  as  made,  is 
within  the  discretion  of  the  court,  and  we  see  no  good 
reason  why  such  discretion  may  not  be  exercised  as  well 
after  the  court  has  decided  that  the  evidence  is  material, 
as  when  the  motion  is  first  made.  It  certainly  would  be 
unreasonable  to  expect  that  a  party  would  admit  the 
assumed  testimony  while  he  was  at  the  same  time  con- 
testing the  insufficiency  of  the  grounds  for  continuance. 
It  is  only  when  he  knows  that  the  continuance  will  oth- 
erwise be  granted  that  such  adverse  party  has  any  reason 
for  admitting  the  supposed  testimony  sought  by  the  con- 
tinuance. The  ruling  of  the  court  below  was  in  accord- 
ance with  the  provisions  of  §  158  of  the  Civil  Code  practice. 
Another  point  made  by  counsel  for  defendants  is  that 
the  offer  of  plaintiff  should  have  been  to  admit  the  truth 
of  the  supposed  testimony,  and  not  merely  that  the  ab- 
sent witness  would  swear  to  the  same  if  present.  For 
the  same  reason  error  is  assigned  to  the  ruling  of  the 
court  in  allowing  plaintiff,  on  the  trial,  to  introduce  evi- 
dence contradicting  the  admitted  testimony  of  the  absent 
witness.  There  was  no  error  in  this.  Admitting  the 
testimony  of  an  absent  witness,  in  order  to  avoid  a  con- 
tinuance of  the  cause,  is  not  to  be  taken  as  an  admission 
of  the  truth  of  such  testimony;  nor  does  such  admission 
preclude  the  party  admitting  it  from  rebutting  the  same 
on  the  trial.  Boggs  v.  The  M.  N.  Co.  14:  Cal.  358;  Blake- 
man  V.  VaUejOy  15  Cal.  639;  O'Neil  v.  N.  F.  etc.  Co.  3 
Nev-  141;  State  v.  OeddiSy  42  Iowa,  264. 
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The  principal  authority  cited  in  suppori;  of  this  assign- 
ment is  the  case  of  Supervisors^  etc.  v,  M.  &  W.  Ry 
Co,  21  HI.  368,  where  the  court  below  had  held  that 
such  admitted  testimony  was  liable  to  contradiction,  and 
the  supreme  court,  in  passing  upon  the  question,  say: 
"  We  think,  on  principle,  this  view  of  the  court  was  cor- 
rect, as  all  parol  testimony  should  be  open  to  contradic- 
tion and  to  rebuttal;  but  this  court  having,  at  a  very  early 
day  ( Willis  v.  The  People^  1  Scam.  402),  established  a  dif- 
ferent rule,  *  *  *  adhered  to  up  to  this  time,  we  do 
not  feel  justified  in  disturbing  it." 

Another  ground  of  error  assigned  is,  that,  since  the 
plaintiff  filed  no  reply  to  the  separate  answer  of  Price 
averring  want  of  consideration  for  the  making  of  the 
note,  this  averment  must  be  taken  as  admitted  to  be  true, 
and  that,  as  such  defense  extended  to  both  defendants, 
the  plaintiff  was  not  entitled  to  judgment. 

Two  questions  arise  upon  this  assignment:  First. 
Could  the  defendant  Alden,  who,  by  his  own  plea,  had 
merely  denied  the  execution  of  the  note,  claim  the  benefit 
of  this  separate  plea  of  the  defendant  Price?  Second. 
Was  this  plea  one  which  required  a  reply?  As  we  think 
this  last  question  must  be  answered  in  the  negative,  it  is 
unnecessary  to  pass  upon  the  first. 
*  In  assumpsit  at  common  law  evidence  of  the  want  of 
consideration  for  the  contract  declared  upon  was  admissi- 
ble under  the  general  issue,  and  hence  there  was  no  neces- 
sity for  the  defendant's  pleading  it  specially.  The  practice, 
however,  under  which  almost  everything  had  come  by 
degrees  to  be  allowed  as  a  defense  under  the  general  issue 
in  actions  of  assumpsit  and  debt,  was  materially  changed 
by  the  rules  of  the  English  courts  known  as  the  Hilary 
Term  Rules,  under  the  statute  of  4  Wm.  4,  for  the  pur- 
pose of  pi-eventing  an  abuse,  by  which  the  plaintiff  was 
frequently  misled  as  to  the  special  defense  intended  to  be 
relied  upon  under  the  general  issue;  and  for  some  such 
reason,  probably,  a  statute  of  Illinois,  under  which  decis- 
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ioim  are  found,  required  a  want  of  consideration,  as  well 
as  a  failure  in  whole  or  in  part  of  the  consideration,  in 
that  class  of  contracts  upon  which  the  forms  of  action 
referred  to  will  lie,  to  be  specially  pleaded.  Th^  statute 
of  Colorado  of  1868,  on  the  subject  of  bonds,  bills  and 
promissory  notes  (Gteneral  Laws,  §  97),  provides  that  in 
actions  upon  notes,  bonds,  bills,  etc.,  ^'  it  shall  be  lawful 
for  the  defendant,  against  whom  such  action  shall  have 
been  commenced  by  the  obligee  or  payee,  to  plead  such 
want  of  consideration  or  that  the  consideration  has 
wholly  or  in  part  failed;''  with  certain  provisions  as  to 
bona  fide  assignees. 

In  New  York  it  is  held  that  evidence  of  payment,  re- 
lease, accord  and  satisfaction,  and  such  like  defenses,  is 
not  admissible  under  a  general  denial,  but  must  be  spe- 
cially pleaded,  and  this  ruUng  is  put  upon  the  gi'ound  that 
the  general  denial,  under  the  code,  is  wholly  unlike  the 
general  issue  at  common  law.  See  the  leading  case  of 
McKyring  v.  Bull,  18  N.  Y.  297.  In  California,  however, 
in  a  suit  upon  a  promissory  note,  where  the  complaint 
averred  that  the  note  was  unpaid,  and  that  there  was  due 
upon  it  a  specified  sum,  it  has  been  held  that  evidence  of 
payment  is  admissible  under  the  general  denial.  De- 
vanny  v.  Eggenhoff,  43  Cal.  395.  This  decision  is  based 
upon  that  in  the  case  of  Frish  v.  Caler,  21  Cal.  71,  where 
the  defense  of  payment  was  pleaded  specifically,  to  which 
plea  there  was  no  replication;  and  upon  the  question 
whether  the  want  of  such  repUcation  admitted  the  plea, 
the  court  held  that  the  plea  amounted  to  a  simple  traverse 
of  the  averment  in  the  complaint  that  the  note  was  due 
and  unpaid,  and  hence  needed  no  repUcation.  See,  also, 
McArdUe  v.  McArdUy  12  Minn.  98.  The  question  respect- 
ing the  office  and  scope  of  a  general  denial  in  code  plead- 
ings does  not  arise  in  the  case  before  us,  since  there  is  no 
such  thing  as  a  general  denial  in  the  Colorado  code,  a 
specific  denial  being  required  to  each  and  every  allegation 
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in  the  complaint  intend^  to  be  controverted.  It  was, 
therefore,  proper,  under  the  requirements  of  the  code, 
and  in  accordance  with  the  provisions  of  the  statute  be- 
fore referred  to,  respecting  suits  upon  bonds,  bills  and 
promissory  notes,  to  plead  the  want  of  consideration  by 
specific  averment.  But  although  an  affirmative  aver- 
ment that  the  note  was  made  "  without  any  good  or  val- 
uable consideration  whatever,"  can  it  be  taken  to  amount 
to  more  in  effect  than  a  simple  traverse  of  the  complaint. 
True  it  is  not  a  denial  of  any  specific  allegation  in  the 
complaint,  but  the  instrument  in  suit  being  one  of  a  class 
which  imports  a  legal  consideration,  prima  facie,  it  was 
not  necessary  to  aver  the  consideration  in  the  complaint. 
The  consideration  of  a  contract  is  but  the  inducement 
for  the  obligation.  It  stands  upon  a  different  footing 
from  a  failure  of  consideration,  which  must  always  occur 
subsequent  to  the  making  of  the  contract,  and  which,  if 
pleaded  as  a  defense,  may  well  be  regarded  as  new  mat- 
ter in  avoidance  of  the  original  cause  of  action,  and  call- 
ing for  a  reply.  "  If  a  cause  of  action  has  once  accrued, 
or  existed,  and  has  been  satisfied  or  defeated  by  reason 
of  something  which  has  occurred  subsequently,  that  is 
new  matter,  which  must  be  pleaded  in  order  to  render  it 
competent  as  evidence."  Evans  v.  Williams^  60  Barb. 
346.  In  actions  upon  contracts  which  do  not  import  a 
consideration,  where  the  consideration  must  therefore  ap- 
pear in  the  complaint,  a  denial  in  the  answer  of  such 
averment  forms  a  complete  issue,  and  hence  needs  no  re- 
ply. Where  the  consideration  is  implied,  as  in  this  case, 
the  implication  stands  in  the  place  of  the  alleged  consid- 
eration in  the  other  class,  and  an  answer  averring  want 
of  consideration  is,  in  effect,  but  a  denial  of  this  implica- 
tion; hence  no  reason  is  perceived,  upon  principle,  why, 
under  such  denial,  as  complete  an  issue  is  not  formed  in 
the  one  case  as  in  the  other. 
In  the  one  case  the  answer  is  a  traverse  of  the  ex- 
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pressed,  and  the  other  a  traverse  of  the  implied,  consid- 
eration, and  a  replication  would  be  merely  "a  traverse 
upon  a  traverse."    Stephen  on  Pleading,  197. 

In  the  case  of  Ooddard  v.  FvltoUy  21  Cal.  430,  in  con- 
struing the  nature  and  effect  of  code  pleadings  in  a  case 
involving  substantially  the  same  question  as  the  one  be- 
fore us,  it  was  laid  down  that  where  the  allegations  of  an 
answer,  although  stated  in  an  affirmative  form,  are  in 
effect  only  a  denial  of  the  allegations  of  the  complaint, 
they  do  not  constitute  new  matter  within  the  meaning 
of  the  practice  act,  and  therefore,  where  an  answer  to  a 
complaint  in  the  usual  form  on  a  promissory  note  ad- 
mitted the  making  of  the  note,  but  averred  that  it  was 
made,  not  on  account  of  any  indebtedness  between  the 
parties,  but  for  the  purpose  of  being  used  as  collateral 
security  for  a  debt  due  a  third  person  from  the  maker 
and  payee  jointly;  that  the  joint  debt  was  subsequently 
paid,  and  that  the  note,  having  thus  become  functus 
officio,  should  have  been  canceled,  but,  through  fraud, 
was  taken  and  held  by  the  payee,  and  by  him  transferred 
to  the  plaintiff  without  consideration,  it  was  held  by  the 
supreme  court  of  that  state  that  these  allegations  in  the 
answer  were  not  new  matter,  which  was  admitted  by  a 
failure  to  reply;  that  their  only  effect  was  to  deny  that 
any  obligation  of  the  character  stated  in  the  complaint 
was  ever  created  by  the  signing  of  the  note,  and  thus  to 
traverse  its  essential  allegations.    In  other  words,  these 
averments  of  the  answer  were  deemed  to  be  a  mere 
traverse  of  the  implied  consideration  of  the  note  sued 
upon.     We  are  aware  that  in  the  numerous  discussions 
of  similar  vexed  questions  arising  upon  the  construction 
of  pleadings  under  the  code  system,  conflicting  views 
.  are  held  by  text  writers  and  courts  of  different  states, 
from  some  of  which  conclusions  are  found  opposed  to 
that  reached  by  us  upon  the  point  under  consideration; 
but  upon  both  principle  and  authority  we  feel  warranted 
in  holding  that  the  averment^  of  the  answer  in  question 
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amounts  to  no  more  than  a  denial  or  traverse  of  the  oblig- 
atory character  of  the  note  as  set  out  and  counted  upon 
in  the  complaint,  and  which  needed  no  reply  in  order  to 
form  an  issue,  and  a  failure  to  reply  was  therefore  no 
admission  of  the  truth  of  such  denial. 

It  is  also  assigned  for  error,  that,  pending  the  considera- 
tion of  the  court  upon  a  motion  made  in  the  case,,  and 
which  the  court  had  taken  under  advisement  until  a  sub- 
sequent day,  said  court  allowed  another  case  to  be  called 
up,  heard  the  same  and  rendered  judgment  therein.  ThLs 
was  no  sufficient  cause  for  assignment  of  error.  It  was 
at  most  a  mere  irregularity  which  could  not  have  preju- 
diced the  appellant  in  the  least.  The  trial  in  this  case 
was  had  to  the  court  without  the  intervention  of  a  jury, 
while  the  ad  interim  proceedings  in  the  other  case,  as  ap- 
pears from  the  bill  of  exceptions  and  briefs  of  counsel, 
were  for  the  purpose  of  decreeing  a  divorce  between  one 
George  Cniming  and  Mary,  his  wife;  a  matter  which  was 
probably  treated  as  of  unusual  importance,  and  the  case 
possessing,  we  may  suppose,  some  elements  of  urgency, 
since  it  occupied  the  attention  of  the  court  but  a  small 
part  of  one  day.  However  much  such  irregularities  in 
the  mode  and  order  of  proceedings  by  a  trial  court  are  to 
be  condemned,  when  they  operate  to  delay  pending  trials 
or  prejudice  parties  therein,  they  may  at  other  times  be 
inevitable,  or  even  in  furtherance  of  justice,  but  at  all 
events,  are  matters  of  procedure  within  the  sound  discre- 
tion of  the  court,  and  not  assignable  for  error  fatal  to  a 
judgment  rendered,  unless  an  abuse  is  shown  such  as  has 
prejudiced  or  deprived  a  party  of  some  right  affecting 
the  fairness  and  verity  of  the  judgment. 

The  foregoing  are  all  the  alleged  errors  that  need  be 
noticed.    Judgment  afiSrmed. 

Affirffied. 
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Smith  v.  Bob. 

!•  It  is  a  familiar  doctrine  of  the  law  of  contracts,  that,  if  one  party  is 
prevented  from  folly  x>erforming  his  contract  by  the  fault  of  the 
other  party,  the  latter  cannot  be  allowed  to  take  advantage  of  his 
own  wrong  to  exempt  himself  from  liability  under  the  contract. 

2.  Objection  on  the  ground  of  variance  between  the  complaint  and  the 
proof  comes  too  late  when  made  for  the  first  time  in  this  court. 

« 

Appeal  from  District  Court  of  Dolores  County. 

Thb  facts  are  stated  in  the  opinion. 

Mr.  L,  V.  EossER  and  Messrs.  Stallcup,  Luthe  & 
Shapforth,  for  appellant. 

Mr.  Frank  W.  Ingbrsoll,  for  appellee. 

.  Stone,  J.  Suit  was  brought  in  the  court  below  by  ap- 
pellee to  recover  the  sum  of  $1,000,  upon  an  alleged  con- 
tract for  services  in  negotiating  the  sale  of  certain  mining 
claims  of  appellant.  The  complaint  alleged  that  in 
February,  1880,  the  appellant,  Smith,  agreed  with  the 
appellee,  Boe,  that  if  said  Boe  would  assist  in  the  sale  of 
four  certain  mines,  he  (Smith)  would,  in  case  said  mines 
were  sold  on  or  before  the  15th  day  of  May,  1880,  pay  to 
said  Eoe  $250  for  each  of  said  mines  so  sold  before  said 
15th  day  of  May;  and  that  Smith  then  and  there  made 
and  delivered  to  Eoe  four  checks  on  the  M.  &  M.  Bank,' 
at  Ouray,  the  payment  of  each  conditioned,  as  therein 
expressed,  on  the  sale  of  one  of  the  four  mines  named, 
on  or  before  the  date  aforesaid;  that  Boe,  in  pursuance 
of  this  contract,  had  the  mines  bonded  to  one  Suydam, 
for  conveyance  of  the  property  to  Suydam,  on  con- 
dition that  the  latter  pay  to  Smith  $4,000  therefor,  on 
or  before  May  15,  1880,  which  bonds  were  duly  recorded, 
and  by  Eoe  forwarded  to  Suydam,  in  New  York,  together 
with  reports  and  statements  concerning  the  property; 
that  afterwards,  in  March,  the  said  property  was  sold  by 
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Suydam,  under  the  said  bonds,  to  one  Pamsh  of  New 
York,  for  the  sum  of  $4,000,  and  that  afterwards,  on  the 
28th  of  April,  Smith  made  and  delivered  a  deed  of  the 
property  to  Parrish,  and  received  the  said  sum  of  $4:,  000, 
and  that  thereupon  said  Roe  demanded  payment  of  the 
checks  aforesaid,  but  that  Smith  refused  to  pay  the  same, 
or  any  part  thereof,  wherefore  said  Roe  sues,  etc. 

The  answer  of  appellant  denied  each  and  every  allega- 
tion of  the  complaint^  without  setting  up  any  new  mat- 
ter. 

The  case  was  tried  to  the  court  without  a  jury,  and 
resulted  in  a  finding  and  judgment  for  appellee,  the 
plaintiff  below,  in  the  sum  of  $50,  which  judgment  the 
appellant.  Smith,  asks  this  court  to  reverse  on  the  ground 
that  it  is  against  the  weight  of  evidence,  and  further, 
that  the  evidence  wholly  fails  to  support  the  judgment, 
for  the  reason  that,  under  the  pleadings,  thei*e  could  be 
no  recovery,  except  upon  the  contract  declared  upon  in 
the  complaint;  whereas  the  judgment  was  as  upon  a 
quantum  meruit^  which  was  not  pleaded  in  the  action. 

The  facts  which  appear  to  be  established  by  the  evi- 
dence are  that  in  February,  1880,  Smith  executed  four 
bonds  for  the  sale  of  four  mines  specified,  at  the  price  of 
$1,000  each,  the  bonds  running  to  one  Suydam,  and  the 
property  to  be  sold  by  the  15th  of  May.  1880;  deeds  for 
the  conveyance  of  the  property  were  also  made  and  de- 
posited in  escrow,  and  the  memorandum  checks,  as  set 
out  in  the  complaint,  were  also  made  by  Smith  and  de- 
livered to  Roe,  together  with  the  bonds.  These  bonds 
were  recorded  in  the  proper  county,  and  were  then  for- 
warded by  Roe  to  Suydam  in  New  York,  together  with 
reports,  etc.,  as  to  the  property;  that  through  the  acts 
and  representations  of  Roe,  Mr.  Suydam  was  induced  to 
come  out  from  New  York  to  examine  the  property,  with 
the  view  of  purchasing  it;  that  after  his  arrival  in  April, 
he  learned  in  some  way  that  he  could  buy  the  property, 
by  dealing  with  the  owner  (Smith)  directly,  at  a  less  price, 
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and  therefore  refused  to  take  the  property  of  Roe  at  the 
price  of  $4,000  iBxed  in  the  bonds;  that  Smith,  without 
the  knowledge  or  consent  of  Roe,  gave  a  power  of  attor- 
ney to  one  Butler  to  sell  the  same  property;  that  Butler 
thereupon  went  to  Suydam  and  offered  the  property  for 
$2,000,  which  offer  Suydam  accepted,  and,  as  he  himself 
testified,  "for  fear  there  was  something  wrong,"  paid 
Butler  $1,000  down  upon  the  spot,  and  took  a  deed  from 
Butler  therefor,  which  sum  was  paid  over  to  Smith  by 
Butler;  this  occurred  on  April  28,  1880;  that  owing  to 
some  supposed  defect  in  the  power  of  attorney,  Suydam 
afterwards  demanded  another  deed  from  Smith  direct, 
but,  after  the  deed  was  offered,  refused,  for  some  reason, 
to  accept  it,  refused  to  pay  any  more  money  thereon,  and 
that  seems  to  have  been  the  end  of  the  transaction  be- 
tween Smith  and  Suydam.    Afterwards,  however,  a  deed 
of  the  same  property  from  Smith  to  one  Parrish,  of  New 
York,  for  whom  it  appears  Suydam  was  buying  the  prop- 
erty, was  made  and  put  upon  record,  in  which  deed  the 
price  of  the  property,  as  the  consideration  for  the  deed, 
is  expressed  to  be  $4,000.     There  was  some  conflict  be- 
tween the  testimony  of  Smith  and  that  of  Roe  respect- 
ing the  transaction  of  Smith  with  Suydam,   but  the 
testimony  of  Suydam  appears  candid  throughout,  and  he 
states  that  he  bargained  with  Smith  through  Butler 
simply  because  he  learned  that  he  could  buy  it  for  one- 
half  the  amount  named  in  the  bonds  of  Smith  to  him 
through  Roe.    Roe  testified  that  in  case  of  a  sale  of  the 
mines  within  the  time  stipulated,  Smith  was  to  pay  him 
$1,000,  or  $250  for  each  mine  so  sold,  as  specified  in  the 
memorandum  checks,  regardless  of  the  price  at  which 
the  mines  were  sold.     Smith,  in  his  testimony  denied 
this,  and  stated  that  he  was  himself  to  receive  $2,000  for 
all  of  the  four  mines,  or  $500  for  each,  and  that  it  was 
understood  between  all  parties  in  interest,  that  all  over 
$2,000  received  from  the  sale  should  go  to  Roe  and  one 

Hyland,  who  was  co-operating  with  Roe,  and  to  whom 
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also  four  conditional  checks  were  given  by  Smith,  aggre- 
gating $1,000,  of  the  same  tenor  as  those  given  to  Eoe, 
but  that  it  was  agreed  to  try  to  sell  at  $4,000,  and  not  at 
a  greater  price,  and  that  the  property  was,  therefore, 
bonded  to  Suydam  for  this  price.  This  certainly  seems 
the  most  reasonable  construction  to  put  upon  the  agree- 
ment, considering  both  the  facts  which  were  admitted 
and  those  which  were  disputed,  for  it  is  diflScult  to  be- 
lieve, upon  the  whole  evidence,  that  Smith  agreed  to  give 
the  $2,000  commission  to  Roe  and  Hyland,  and  at  the 
same  time  agreed  that  the  property  might  be  sold  at  any 
price  whatever,  and  considering  also  that  it  is  further 
offered  in  testimony  that  Butler  was  a  party  in  interest 
in  the  property  with  Smith,  and  was  entitled  to  one-half 
of  the  price  that  Smith  was  to  receive. 

That  there  was  a  failure  to  make  the  sale  in  accordance 
with  the  original  agreement  is  evident,  but  that  such 
failure  may  have  been  •  due  to  the  conduct  of  Smith  is 
equally  evident.  It  is  not  disputed  that  Roe  performed 
ftU  the  services  that  he  was  required  and  expected  to  do, 
under  the  agreement,  in  furtherance  of  the  sale,  and 
that  the  payment  of  the  $1,000  to  Smith,  under  the  sale, 
such  as  it  was,  by  Smith  to  Suydam  through  Butler,  was 
brought  about  primarily  by  means  of  the  previous  efforts 
of  Roe.  And  it  cannot  be  said  that  the  sale  might  not 
have  been  made  by  Roe  under  his  agreement  therefor, 
had  he  been  allowed  by  Smith  the  full  time  stipulated  by 
that  agreement  in  which  to  make  the  sale.  It  appears 
from  the  testimony  of  Suydam,  that  soon  after  he  ar- 
rived upon  the  ground  to  examine  the  property,  he 
learned  that  by  dealing  directly  with  Smith  he  could  buy 
the  property  for  less  than  the  price  at  which  it  had  been 
bonded  to  Roe,  and  this  resulted  in  Smith  offering  it, 
through  Butler,  for  $2,000,  that  sum  being  the  amoxmt 
Smith  was  to  receive  under  his  agreement  with  Roe.  It 
seems  an  attempt  on  the  part  of  Smith  to  facilitate  a  sale 
by  underbidding  his  own  agent  (Roe),  and  getting  his 
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own  half  of  the  agreed  price,  leaving  Roe  without  any 
commission  for  his  services  in  procuring  a  purchaser. 
At  least  this  action  of  Smith's  was  a  violation  of  his 
agreement  with  Roe,  who  was  thus  cut  off  from  a  dhance 
of  making  the  sale  within  the  time  allowed  him  by  the 
agreement;  and  we  may  fairly  presume  that  if  allowed 
the  full  time  conditioned  in  the  agreement,  Roe  might 
have  sold  the  property,  either  to  the  purchaser  in  hand 
or  to  some  other  purchaser,  within  that  time,  and  for  the 
price  named  in  the  bond,  in  which  case  he  would  be  en- 
titled to  the  specific  sum  sued  for.  It  is  a  familiar 
doctrine  of  the  law  of  contracts,  that  if  one  party  is  pre- 
vented from  fully  performing  his  contract  by  the  fault  of 
the  other  party,  the  latter  cannot  be  allowed  to  take  ad- 
vantage of  his  own  wrong  to  exempt  himself  from  lia- 
bility under  the  contract.  But  since  the  appellee  (Roe) 
is  not  finding  fault  with  the  judgment  of  the  court  below, 
we  have  only  to  deal  with  the  objections  to  the  judgment 
as  coming  from  Smith,  the  appellant,  and  upon  his  part 
we  think  there  is  no  good  ground  for  reversal.  He  ad- 
mitted, in  his  testimony,  the  services  of  Roe  in  the  trans- 
action, and  that  he  (Smith)  had  offered  to  pay  Roe  $50 
as  compensation  for  such  services,  and  we  presume  this 
admission  was  the  basis  of  the  amount  found  by  the 
court  in  favor  of  the  appellee.  However  incorrect  this 
was  as  a  basis  for  the  judgment,  in  so  far  as  it  relates  to 
the  appellee,  yet  in  respect  to  the  appellant,  the  latter  has 
no  just  cause  of  complaint  that  the  judgment  against 
him  is  for  a  less  sum  than  the  amount  sued  for,  or  that 
he  would  be  liable  for  under  a  quantum  meruit. 

So  far  as  the  record  shows,  he  made  no  objection  to  a 
variance  between  the  complaint  and  the  proof  in  the 
court  below,  where,  under  §§  77  and  78  of  the  code,  an 
amendment,  if  necessary  and  proper,  might  have  been 
made  to  cure  the  objection,  nor  is  it  pretended  that  ap- 
pellant was  misled  by  such  variance.  In  such  case,  the 
objection  is  too  late  when  made  for  the  first  time  in  this 
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court.     Svssendorff  v.  Schmidt  et  al.  55   N.  T.  319. 

JPhere  have  been  two  trials  of  the  case  below,  resulting 

in  a  judgment  substantially  the  same  in  both,  and  no 

sufficient  reason  appearing  for  disturbing  the  judgment 

herein  questioned,  it  will  be  affirmed. 

Affirmed. 


\  7  jdb       The  New  York  and  Brooklyn  Mtninq  Company  v. 

I  I  do  Errors  in  the  service  of  summons  by  pablication  may  be  waived  by 


the  appearance  and  answer  of  defendant  to  the  merits. 

Appeal  from  District  Court  of  Summit  County. 

The  grounds  of  the  motion  to  quash  the  service  in  the 
court  below  were: 

^^  First,  For  the  rea'&on  that  the  affidavit  upon  which 
said  order  was  made  is  not  nor  was  not  sufficient  to 
authorize  the  clerk  to  make  said  order  of  publication. 

^^  Second.  That  said  order  is  not  in  accordance  with 
sections  41  and  42  of  the  Code  of  Civil  Procedure  of  the 
state  of  Colorado. 

"  Tliird.  That  from  said  order  it  does  not  appear  that 
the  same  was  signed  or  issued  either  by  the  clerk  of  the 
court  or  any  of  his  deputies,  or  under  the  seal  of  this 
court." 

Messrs.  Abbett  and  Bulus  and  Mr.  M.  B.  Carpenter, 
for  appellant. 

Messrs.  Mullahay,  Lipscomb  and  F.  M.  Hardex- 
BBOOK,  for  appellee. 

Beck,  C.  J.  The  appellant  company  was  defendant 
below,  and  by  its  counsel  moved  the  district  court  to 
quash  the  service  of  the  summons,  which  was  by  publi- 
cation.   This  motion  was  denied.     The  answer  of  said 
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company  was  thereupon  filed,  and  a  trial  of  the  issues 
had  before  a  jury,  resulting  in  a  verdict  and  judgment- 
for  the  appellee,  from  which  judgment  the  said  company 
have  prosecuted  this  appeal. 

All  the  errors  assigned  relate  to  the  refusal  of  the  court 
below  to  quash  the  service  of  the  summons. 

The  alleged  errors  were  all  waived  by  the  appearance 
and  answer  of  the  defendant  company. 

The  judgment  is  therefore  affirmed  with  costs.  Judg- 
ment affirmed. 

Affirmed. 
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Where  a  complaint  alleges  that  the  obstruction  on  the  track,  which 

caused  the  injury  complained  of,  was  on  the  track  by  negligence       7   ipi 
of  the  company,  and  that  deceased  was,  at  the  time,  in  the  dis- 
charge of  his  duty,  exercising  due  care  and  skill,  a  demurrer  \9ill 
not  lie. 

Error  to  District  Court  of  Arapahoe  County. 
The  facts  are  suflSciently  stated  in  the  opinion. 
Messrs.  Browne  &  Putnam,  for  plaintiffs  in  error. 
Messrs.  Teller  &  Orahood,  for  defendants  in  error. 

Beck,  C.  J.  The  amended  complaint  in  this  case  was 
held  insufficient,  upon  demurrer  in  the  district  court,  and 
the  plaintiffs  declining  to  amend  further,  judgment  was 
given  for  the  defendant,  the  said  railroad  company. 

The  complaint  charges  that  the  accident,  which  is  the 
ground  of  the  action,  occurred  by  reason  of  the  engine  on 
defendant's  railroad  coming  in  contact  with  a  log  lying 
across  and  upon  the  track  of  said  railroad,  at  or  near 
Deansbury  station,  whereby  the  engine  was  thrown  from 
the  track  into  the   river  adjacent,   and    the  deceased 
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thereby  instantly  killed.  It  alleges  that  the  deceased 
was  in  the  employ  of  the  railroad  company  as  a  fireman 
upon  said  engine,  but  at  the  time  of  the  accident,  by 
request  of  the  engineer,  he  was  running  the  engine,  and 
was  doing  so  with  due  care  and  skill.  That  the  accident 
occuiTed  while  the  deceased  was  in  the  discharge  of  his 
duty,  and  that  it  did  not  occur  by  reason  of  any  want  of 
skill  or  care  on  the  part  of  the  engineer  in  charge  of  the 
engine,  or  of  the  deceased,  but  on  account  of  the  negli- 
gence of  the  defendant,  alleging,  in  this  connection, 
*Hhat  said  log  was  on  and  across  said  track  by  reason  of 
the  neghgence  of  defendant." 

The  complaint  then  alleges  that  a  fire  had  been  raging 
for  the  space  of  twenty-four  hours  immediately  preceding 
the  accident  in  a  dense  growth  of  pine  timber,  on  either 
side  of  the  track,  near  the  scene  of  the  accident,  and 
that,  several  hours  before  the  accident,  defendant  was 
notified  of  the  fire,  and  that  in  consequence  thereof,  trees 
were  liable  to  fall  upon  and  obstruct  the  track;  but  that 
defendant  neglected  to  take  any  precautions  to  give  notice 
of  danger,  or  to  remove  obstructions,  and  that  the  acci- 
dent occurred  in  consequence  of  said  negligence  of  the 
defendant,  and  not  otherwise. 

It  is  not  alleged  specifically  that  the  log  got  upon  the 
track  by  reason  of  the  fire,  and  in  this  particular  the 
complaint  is  imperfect  and  liable  to  criticism.  We  are 
of  opinion,  however,  that  this  defect  was  not  properly 
reached  by  the  demurrer.  A  demurrer  admits  all  facts 
well  pleaded,  and  there  are  sufficient  facts  well  pleaded 
in  this  complaint  to  constitute  a  cause  of  action,  and  to 
require  an  answer  from  the  defendant. 

The  allegations  of  the  employment  of  the  deceased  by 
the  defendant;  that  at  the  time  of  the  accident  he  was 
in  the  discharge  of  his  duty;  that  the  accident  did  not 
occur  by  reason  of  negligence  or  want  of  care  or  skill  on 
the  part  of  either  the  engineer  in  charge  of  the  engine, 
or  of   the  deceased,   but   that  it  did   occur  in  conse- 
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quence  of  the  negligence  of  the  defendant  in  failing  to 
keep  its  track  free  from  obstruction  at  the  point  men- 
tioned, are  statements  of  fact  which  present  an  issue. 
Such  issue  cannot  be  met  by  a  demurrer;  certainly  not 
by  the  demurrer  filed  therein,  the  grounds  of  which  are 
substantially  as  follows: 

First  That  deceased  was  out  of  the  line  of  his  duty 
as  fireman,  without  the  knowledge  or  consent  of  the 
defendant,  at  the  time  of  the  accident. 

Second.  It  is  not  alleged  that  any  officer  or  agent  of 
the  defendant,  whose  duty  it  was  to  look  after  the  rail- 
road and  guard  against  obstructions,  was  notified  of  any 
danger  from  falling  timber  at  the  place  where  the  acci- 
dent occurred. 

Third.  The  complaint  shows  that  defendant  did  not 
have  notice  of  any  danger  Ukely  to  arise  from  falling 
timber. 

Fourth.  The  complaint  does  not  state  facts  sufficient 
to  constitute  a  caiise  of  action. 

Courts  have  held,  when  negligence  has  been  alleged  in 
general  terms,  that  while  the  pleading  is  not  for  this 
cause  obnoxious  to  a  demurrer,  yet  if  the  plaintiff  pos- 
sesses more  specific  information,  he  may  be  required,  on 
motion,  to  make  his  complaint  more  definite  and  certain. 
Fitts,  AdmWy  v.  Waldecky  imp.  51  Wis.  569;  Hayden  v. 
Anderson^  17  Iowa,  162;  The  O.  &  M.  Railway  Co.  v. 
CoUamj  73  Ind.  265;  Railway  Co.  v.  Lavally,  36  Ohio 
St.  225. 

It  is  a  duty  which  railroad  companies  owe  to  their  em- 
ployees, to  keep  the  tracks  of  their  railways  free  from 
obstructions  that  would  endanger  the  lives  of  the  latter. 
This  duty  is  not  absolute,  but  has  its  limitations,  which 
are  clearly  stated  by  Mr.  Justice  Elbert  in  Colorado  Cen- 
tral Ry  V.  Ogdeny  3  Col.  510. 

The  learned  judge  says:  "The  company  must  use  all 
reasonable  precautions  and  care  to  secure  the  safety  of  its 
employees,  by  keeping  the  roadway  in  repair.    It  cannot, 
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through  want  of  watchfulness,  expose  them  to  unreason- 
able risks  in  this  respect  and  escape  liability,  but  the  duty 
imposed  is  that  of  ordinary  care.  This  ordinary  care 
must  be  measured  by  the  danger  of  the  service,  and  pro- 
portioned to  it.  Considering  the  dangerous  force  which 
a  railway  company  puts  in  motion,  the  term  *  ordinary 
care  toward  its  employees'  imposes,  without  doubt,  a 
high  degree  of  diligence  in  keeping  the  road  and  all  its 
appliances  in  proper  repair,  but  it  neither  warrants  nor 
insures  against  defects. " 

While  the  mere  fact  that  an  injury  to  an  employee  was 
occasioned  by  an  obstruction  of  the  track  does  not  make 
out  a  prima  facie  case  of  liabiUty  against  the  railroad 
company,  yet  when,  as  in  the  present  instance,  it  is 
further  alleged  that  the  obstruction  was  upon  the  track 
by  reason  of  the  negligence  of  the  compaoy,  and  that  the 
employee  was  in  the  discharge  of  his  duty,  and  exercising 
due  care  and  skill,  at  the  time  the  injury  was  received, 
such  allegations  do  constitute  prima  facie  a  case  of  lia- 
bility against  the  railroad  company. 

The  late  Chief  Justice  Breese,  in  commenting  upon  the 
liability  of  railway  companies  to  their  employees,  upon  a 
review  of  authorities  said:  "The  result  of  which  rulings 
is,  not  to  hold  these  companies  as  insurers  that  their  road 
and  appurtenances  and  instrumentaUties  are  safe  and  in 
good  condition,  but  that  they  must  do  all  that  human 
care  and  vigilance  and  foresight  can  reasonably  do,  con- 
sistent with  the  modes  of  conveyance  and  the  practical 
operation  of  the  road,  to  put  them  in  that  condition  and 
to  keep  them  so.  *  *  *  On  the  other  hand,  they  are 
not  answerable  for  latent  defects  in  materials  employed 
in  the  construction  of  their  machinery,  which  the  usual 
and  well  recognized  tests  of  science  and  art  afford  for  the 
purpose,  but  fail  to  detect;  nor  are  they  liable  for  acci- 
dents occurring,  by  which  injury  ensues,  when  skill  and 
experience  are  not  able  to  foresee  and  avoid  them."  T., 
P.  &  W.  Ry  Co,  V.  Conroy,  68  111.  567-8. 
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One  of  the  principal  objections  urged  in  this  court  to 
the  complaint  is  that  the  charge  of  negligence  made 
against  the  railway  company  is  not  sufficient  to  admit 
proof  of  facts  fixing  the  liability  of  the  defendant,  for 
the  reason  that  it  is  not  alleged  that  notice  of  the  danger 
to  be  apprehended  was  given  to  the  person  or  officer 
whose  duty  it  was  to  oversee  and  provide  against  obstruc- 
tions. This  position  is  not  maintainable.  The  charge  of 
negUgence  is  made  directly  against  the  defendant,  and 
the  effect  of  the  demurrer  is  to  admit  that  the  obstruction 
which  caused  the  death  of  the  deceased  was  upon  the 
track  by  reason  of  the  defendant's  negligence. 

In  Hildehrandj  AdnVr,  v.  The  Toledo,  etc.  Ry  Co.  47 
Ind.  406,  the  court  say:  **  The  counsel  on  both  sides  have 
filed  long,  able  and  searching  briefs.  The  brief  on  behalf 
of  the  appellee  is  chiefly  confined  to  the  question  of  the  Ua- 
bility  of  the  company  for  the  negligence  of  its  servants, 
by  which  a  co-servant  was  injured  or  killed;  but  we  think 
this  is  not  the  case  made  by  the  first  and  third  paragraphs 
of  the  complaint,  as  they  directly  charge  negUgence 
against  the  defendant  itself.  This  is  admitted  by  the  de- 
murrer, and  we  think  that  no  authority  can  be  found 
where  negligence  has  been  directly  charged  against  the 
defendant,  that  a  demurrer  for  want  of  sufficient  facts 
has  been  sustained.  How  this  charge  may  be  avoided 
by  an  answer  or  the  evidence  is  not  before  us,  but  only 
as  to  whether  these  paragraphs  of  the  complaint,  all  al- 
legations therein  being  admitted  by  the  demurrer,  re- 
quired an  answer.  We  hold  that  these  paragraphs  of  the 
complaint  required  an  answer." 

In  2  Thompson  on  Negligence,  p.  1246,  it  is  said  that 
negligence  on  the  part  of  the  defendant  is  the  gist  of  the 
action,  and  must  be  charged  in  the  plaintiff's  petition, 
but  that  an  allegation  specifying  the  act  constituting  the 
injury,  and  alleging  that  it  was  negligently  and  care- 
lessly done,  is  sufficient.  See,  also,  pp.  1248  and  1254,  id., 
and  Grinde  v.  Tlie  M.  &  St.  P.  Ry  Co.  42  Iowa,  376. 
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It  is  clear,  from  the  principles  announced  and  authori- 
ties cited,  that  the  following  further  objections  to  the 
complaint,  made  by  counsel  for  defendant  in  error, 
are  not  available  under  this  demurrer,  viz. :  That  suffi- 
cient time  had  not  elapsed,  after  notice  of  the  fire,  for  de- 
fendant to  have  provided  a  guard  at  that  place,  either  to 
give  notice  of  danger  or  remove  obstruction;  that  it  does 
not  show  how  long  such  obstruction  had  been  on  the 
track,  or  that  defendant  knew,  or  ought  to  have  known, 
it  was  on  the  track;  that  it  does  not  allege  when  such 
notice  was  had  upon  the  defendant,  nor  upon  what  officer 
or  agent  of  the  company,  nor  how  the  tree  got  upon  the 
track. 

Chief  Justice  Breese,  in  T.,  P.  d;  W.  Ry  Co.  v.  Con- 
voy^ 68  111.  569,  in  speaking  of  the  strong  obligation 
resting  on  railroad  companies  to  use  all  reasonable  means 
to  acquire  knowledge  of  the  condition  of  their  roads, 
says:  *'The  law  will  not  allow  them  to  be  out  of  repair 
an  hour  longer  than  the  highest  degree  of  diligence  re- 
quires. And  further,  it  is  their  duty  to  keep  a  sufficient 
force  at  command,  and  of  capacity  sufficient  to  divscover 
defects  and  apply  the  remedy.  Neglecting  to  keep  it  in 
the  best  condition,  if  injury  occurs  thereby,  the  compa- 
nies will  be  liable,  and  they  ought  to  be  so  liable.  From 
this  responsibility  they  cannot  be  relieved  except  by 
showing  that  the  defect  was  one  which  could  not  be  dis- 
cerned or  remedied  by  any  reasonable  skill  or  foresight." 

Such  is  the  state  of  the  law  upon  pleadings  of  this 
character,  and  we  must  hold  that  as  against  the  demur- 
rer filed  the  complaint  is  sufficient.  The  defendant  may 
have  a  perfect  defense  to  the  action,  but,  if  so,  the  facts 
constituting  such  defense  must  be  pleaded. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed. 
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1.  A  court  of  equity  will  not  interfere  to  set  aside  a  conveyance  on  the 

ground  of  fraud,  at  the  suit  of  a  general  judgment  creditor,  where 
the  debtor  ha^  other  property  subject  to  execution ;  and,  in  such 
case,  a  bill  which  fails  by  proper  averment  to  allege  insolvency,  or 
facts  sufScient  to  indicate  that  the  judgment  cannot  be  collected 
without  equitable  aid,  is  fatally  defective ;  and  the  defect  is  not  7  107 
cured  by  evidence  of  insolvency.  '^  ^ 

2.  Before  a  court  of  equity  is  authorized  to  cancel  a  voluntary  convey-    |  1%  519 

ance  on  the  ground  of  fraud  upon  the  creditors  of  the  grantor,  it       7   107| 
must  be  alleged  and  proved  that  debts  existed  at  the  time  the  con-    -  •  .    '. 
veyance  was  made,  or  that  it  was  executed  with  a  view  to  the  ere-    135      152 
ation  of  future  obligations. 
8.  In  such  case  the  question,  going  to  the  sufficiency  of  the  facts  al- 
leged to  constitute  a  cause  of  action,  can  b^  raised  at  any  time. 

4.  Proceeding  by  attachment  is  in  the  nature  of  a  proceeding  in  rem, 

and  the  attaching  creditor  acquires  a  specific  lien  upon  the  prop- 
erty attached.  This  lien  cannot  be  destroyed,  except  by  dissolu- 
tion of  the  attachment  or  some  default  of  the  attaching  creditor. 

5.  Such  lien  is  not  merged  in  the  judgment  rendered  in  the  action,  in 

aid  of  which  the  attachment  was  sued  out,  until  the  transcript  of 
the  judgment  docket  has  been  filed  for  record  in  the  office  of  the 
recorder,  since  no  judgment  lien  exists  until  that  is  done. 
G.  In  case  of  such  attachment  lien,  where  conveyance  was  made  sub- 
sequent thereto,  an  averment  of  insolvency  is  not  necessary  in  suit 
to  cancel  the  conveyance ;  for  though  the  debtor  may  be  abundantly 
able  to  satisfy  the  judgment,  he  will  not  be  permitted  by  fraudu- 
lent conveyance  to  defeat  or  destroy  the  specific  attachment  lien 
of  the  creditor.  The  latter  may  invoke  the  aid  of  equity  to  remove 
the  obstruction  from  the  way  of  the  enforcement  of  his  lien,  with- 
out resorting  to  an  execution  or  other  legal  remedy. 

Error  to  County  Court  of  Larimer  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tilford  and  Gilmore,  for  plaintiff  in  error  — 
ex  parte. 

Helm,  J.  This  is  an  equitable  action  brought  by  Ella 
B.  Yount,  a  judgment  creditor  of  defendant  George  A. 
Emery,  against  him  and  others,  for  the  purpose  of  sub- 
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jecting  certain  real  estate  to  the  satisfaction  of  her  judg- 
ment. Plaintiff's  theory  is  that  a  deed  to  one  of  the 
parcels  of  land  was  procured  by  said  Emery  to  be  exe- 
cuted to  his  wife,  a  co-defendant  herein,  for  the  purpose 
of  defrauding  his  creditors,  and  that  he  himself  assigned 
a  title  bond  to  the  other  tract  to  his  mother,  another  co- 
defendant,  with  like  intent. 

The  complaint  substantially  prays  that  said  deed  be 
canceled,  and  the  lots  conveyed  to  Mary  Emery  be  sub- 
jected to  the  payment  of  plaintiff's  judgment;  also  that 
plaintiff  be  awarded  the  benefit  of  a  specific  hen  upon 
the  lots  covered  by  the  title  bond,  by  virtue  of  her  judg- 
ment aforesaid,  and  a  writ  of  attachment  levied  thereon 
in  aid  of  her  suit,  before  the  assignment  of  said  title 
bond. 

The  defense  is  that  Emery's  wife  advanced  the  pur- 
chase money  from  her  own  funds,  and  purchased  the 
property,  and  took  the  deed  in  good  faith,  and  that  his 
mother  was  the  real  owner  of  the  title  bond,  before  and 
at  the  time  of  the  levy  of  said  attachment  writ;  that 
Emery  was  merely  a  trustee  for  her  benefit,  and  that  the 
assignment  was  made  in  good  faith,  and  in  execution  of 
the  trust. 

The  questions  of  fraud  involved  in  the  case  were  sub- 
mitted to  a  jury  J  who  found  that  both  transactions  were 
had  with  the  intent  of  defrauding  Emery's  creditors.  A 
decree  in  favor  of  plaintiff  was  entered  upon  these  find- 
ings. 

The  complaint  nowhere  alleges  that  said  defendant 
Emery  is  insolvent,  or  that  he  has  not  other  property 
amply  sufficient  to  satisfy  plaintiff's  judgment.  It  does 
not  even  aver  that  an  execution  had  ever  been  issued 
upon  said  judgment,  or  that  any  effort  of  any  kind  had 
ever  been  made  to  procure  satisfaction  thereof;  the  only 
allegation  on  this  subject  is  that  the  judgment  '*  still  i-e- 
mains  unsatisfied,  in  whole  or  in  part." 

The  evidence  shows  that  an  execution  was  issued  upon 
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said  judgment,  and  returned  "unsatisfied."  Aside  from 
this,  there  is  nothing  in  the  record  bearing  upon  defend- 
ant George  A.  Emery's  financial  condition,  save  a  decla- 
ration made  by  himself  to  one  of  the  witnesses,  that  he 
had  "plenty  of  property  to  pay, the  note,"  meaning  the 
note  upon  which  said  judgment  was  afterwards  rendered. 

The  doctrine  is  settled  that  a  court  of  equity  will  not 
interfere  to  set  aside  a  conveyance  on  the  ground  of  fraud, 
at  the  suit  of  a  general  judgment  creditor,  where  the 
debtor  has  other  property  subject  to  execution,  sufficient 
to  satisfy  the  judgment.  And  therefore  it  has  become 
an  established  rule  of  pleading,  that  the  bill  must,  by 
proper  averment,  allege  insolvency,  or  facts  sufficient  to 
indicate  that  the  judgment  cannot  be  collected  without 
equitable  aid;  failing  to  do  this,  it  is  fatally  defective. 
And  the  defect  is  not  cured  even  in  cases  where  evidence 
is  received  fully  establishing  the  insolvency  of  the  judg- 
ment debtor.  The  averment  is  material,  and  a  decree 
upon  proofs,  without  the  necessary  allegation,  is  error; 
for  "  the  defendant  cannot  be  required  to  meet  and  over- 
come evidence  not  responsive  to  the  pleadings. "  Thomas 
V.  Mackey  et  al.  3  Col.  393;  Burdsell  v.  Waggoner  et  al. 
4  CoL  259.  A  failure  to  state  in  the  complaint  facts 
sufficient  to  constitute  a  cause  of  action  may  be  taken 
advantage  of  at  any  time.     Code  of  Procedure,  §  56. 

Another  vaUd  objection  urged  against  the  complaint  in 
this  case  is  its  failure  to  aver  that  plaintiff,  or  any  one 
else,  was  a  creditor  of  defendant  Emery  at  the  time  the 
alleged  conveyance  to  his  wife  was  executed.  Before  a 
court  of  equity  is  authorized  to  cancel  a  voluntary  con- 
veyance  on  the  ground  of  fraud  upon  creditors,  it  must 
be  alleged  and  proven  that  debts  existed  at  the  time  the 
conveyance  is  made;  or  that  it  was  executed  with  a  view 
to  the  contracting  of  future  obligations.  Sexton  v. 
WTieaton,  8  Wheat.  229. 

These  principles  of  pleading  are  decisive  of  the  case, 
so  far  as  the  deed  to  Mary  Emery  is  concerned,  and  would 
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terminate  our  investigation  were  it  not  for  a  complica- 
tion arising  from  the  levy  of  plaintiffs  attachment  writ 
upon  the  property  afterwards  conveyed  to  Mrs.  A.  S. 
Emery.  The  equitable  interest  of  the  latter  in  the  prem- 
ises, if  any  she  had,  did  not  appear  of  record;  and  there 
is  nothing  to  show  that  plaintiff  had  any  notice  thereof 
until  the  assignment  of  the  title  bond. 

The  proceeding  by  attachment  is  in  the  nature  of  pro- 
ceeding in  rem,  and  the  attaching  creditor  acquires  a 
specific  lien  upon  the  property  attached;  he  is  not  in  the 
attitude  of  a  mere  creditor  at  large.  This  lien  cannot  be 
destroyed  except  by  dissolution  of  the  attachment,  or  by 
some  default  of  the  attaching  creditor.  See  Drake  on 
Attachments,  §§  225,  224,  and  cases  cited.  And,  unless 
a  merger  takes  place,  it  remains  in  full  force  and  effect. 

But  it  is  contended  by  counsel  for  plaintiff  in  error, 
that  defendant  in  error  is  entitled  to  no  special  advantage 
from  the  levy  of  her  writ  of  attachment;  because  — 
counsel  argue  —  the  lien  acquired  thereby  was  merged  in 
her  judgment;  she  has  secured  no  judgment  lien  upon 
the  premises,  and  therefore  no  specific  lien  upon  the  same 
can  be  recognized.  In  this  state  a  levy  and  sale  under 
execution  may  be  made  under  a  judgment  as  soon  as 
rendered;  but  the  judgment  itself  constitutes  no  lion 
upon  realty  until  a  transcript  of  the  judgment  docket  is 
filed  with  the  recorder  of  the  proper  county.  The  attach- 
ment lien  does  not  merge  in  the  judgment,  as  contended 
by  counsel;  no  merger  takes  place  until  a  judgment  lioi 
exists.  Therefore,  with  us,  there  is  no  merger  of  the 
attachment  lien  until  a  transcript  of  the  judgment  docket 
is  duly  filed  as  aforesaid. 

No  time  is  limited  by  law  for  the  filing  of  such  tran- 
script, and  it  is  optional  with  the  creditor  to  do  so  or  not. 
If  he  takes  advantage  of  the  statute  and  records,  he  ob- 
tains a  judgment  lien  upon  all  the  realty  of  the  debtor 
not  exempt  from  execution,  unattached  as  well  as  at- 
tached; this  lien  takes  precedence  over  subsequent  pur- 
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chases  or  incumbrapces  thereof;  if  he  does  not  record, 
the  rights  of  bona  fide  purchasers  or  incumbrancers  of 
the  debtor's  realty,  prior  to  execution  levy  thereon,  are 
in  no  way  affected  by  his  judgment. 

We  do  not  decide  how  long  this  attachment  lien  upon 
realty  would  hold  good,  nor  how  soon  the  attachment 
creditor  should  move  to  subject  the  property  to  the  satis- 
faction of  his  judgment.  When  a  transcript  of  the  judg- 
ment docket  is  filed  with  the  recorder,  the  lien  secured  is 
good  for  six  years,  whether  execution  issue  or  not.  Ses- 
sion Laws  1879,  §  16,  p.  223.  And  it  may  be  that  in 
cases  like  this,  where  the  creditor  secures  no  judgment 
lien  upon  all  the  debtor's  realty,  his  attachment  lien  upon 
a  specific  portion  thereof  would  be  held  to  survive  for  the 
same  period.  In  this  case,  however,  these  questions  are 
not  presented  because  there  was  no  delay;  this  action 
was  begun  within  six  weeks  after  judgment  in  the  origi- 
nal suit. 

Plaintiff's  attachment  lien  did  not  merge  because  she 
never  filed  a  transcript  of  the  judgment  docket,  and 
never  acquired  a  judgment  lien.  It  is  still  in  force,  and 
she  is  entitled  to  the  benefit  thereof.  No  hardship  will 
result  in  other  cases  from  the  application  of  the  rule  we 
thus  recognize  and  adopt,  for  by  our  statute  an  attach- 
ment of  realty  is  secured  by  the  sheriff's  filing  with  the 
county  recorder  a  copy  of  the  writ  and  description  of  the 
property  attached  (Code,  §  96);  and  this  record  is  notice 
to  all  the  world  of  the  attachment  lien  acquired  thereby; 
it  informs  parties  dealing  with  the  debtor  of  the  creditor's 
claim  upon  the  property,  quite  as  effectively  as  does  the 
filing  of  a  transcript  of  the  judgment  docket. 

Defendant  in  error  is  then  in  the  attitude  of  a  judg- 
ment creditor,  having  a  specific  lien  upon  a  particular 
tract  of  land,  asking  equitable  relief  against  a  subsequent 
fraudulent  conveyance  of  the  same.  She  demands  that 
such  conveyance  be  declared  void  as  to  her,  and  that,  to 
the  extent  of  her  lien  upon  the  property,  her  right  to  ob- 
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tain  satisfaction  of  the  judgment  theFefrom  be  recognized 
and  enforced. 

For  this  purpose  we  think  the  pleadings  sufficient;  the 
issue  as  to  a  fraudulent  assignment  of  the  title  bond  is 
made  by  the  answer  and  replication,  and  supports  the 
verdict  of  the  jury.  To  recover  upon  this  branch  of  the 
case,  an  averment  of  the  debtor's  insolvency  was  unneces- 
sary ;  the  reasons  for  that  averment  by  one  who  is  only  a 
general  judgment  creditor  do  not  control.  The  debtor 
may  be  abundantly  able  to  satisfy  the  judgment;  yet  he 
shall  not,  by  a  fraudulent  transfer  of  property,  be  per- 
mitted to  defeat  or  destroy  a  specific  hen  acquired  thereon 
before  such  transfer  thereof.  And  the  creditor  shall  not 
.be  required  to  wait,  after  obtaining  judgment,  till  he 
levies  his  execution  upon  the  property  so  conveyed,  or 
files  a  transcript  of  tlie  judgment  docket  with  the  re^ 
corder,  before  invoking  the  aid  of  a  court  of  equity  to 
remove  the  obstruction  of  the  fraudulent  conveyance. 
He  may  first  remove  this  obstruction  so  that  the  property 
under  his  execution  levy  and  sale  will  bring  a  fair  price, 
and  in  a  measure,  at  least,  satisfy  the  judgment. 

It  is  unnecessaiy  for  us  to  consider  the  assignments  of 
error  not  covered  by  the  foregoing  discussion  and  conclu- 
sions. The  decree  of  the  county  court  will  be,  modified 
in  accordance  with  the  views  herein  expressed.  The 
costs  of  these  proceedings  in  error  will  be  equally  divided 
between  the  parties;  the  balance  of  costs  will  be  paid  by 
plaintiff  in  error,  according  to  terms  of  former  decree. 

Decree  modified. 


.J 
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1.  Abutting  lot  owners  have  a  peculiar  interest  in  the  street  not  shared 

by  others.  Their  easement  is  property  within  the  meaning  of  our 
constitution,  and  any  interference  therewith  which  results  in  in- 
jury will  (with  certain  exceptions)  be  justly  compensated  —  there 
being  a  damaging,  if  not  a  taking^  of  private  property.  Whatever 
interference  with  the  street  permanently  diminishes  the  value  of 
their  premises  is  as  much-  a  damage  as  though  caused  by  direct 
physical  injury  thereto. 

2.  But  sometimes  these  interferences  and  the  resulting  injury  may 

properly,  even  in  this  state,  be  held  to  be  dximnum  absque  injuria  — 
as  where  they  are  occasioned  by  a  reasonable  improvement  of  the 
street  by  the  proper  authorities  for  the  greater  convenience  of  the 
public ;  or  where  a  temporary  inconvenience  or  injury  results  from 
a  legitimate  use  thereof  by  the  public.  In  purchasing  his  lot  or 
dedicating  the  easement  to  the  public,  the  abutting  owner  is  con- 
clusively presumed  to  have  contemplated  the  power  and  authority 
of  the  city  council  to  skilfully  make  reasonable  changes  and  im- 
provements, by  raising  or  lowering  the  grade,  or  otherwise.  But 
these  presumptions  attach  only  when  the  purpose  of  the  change  is 
to  render  the  street  more  convenient  and  useful  as  a  public  high- 
way. 
3l  While  it  may  be  said  that  bridges,  culverts,  and  even  street  railways, 
are  matters  contemplated  by  the  lot  owner  when  he  purchases,  no 
such  presumption  applies  to  the  use  of  the  street  by  an  ordinary 
railroad. 

4.  For  any  injury  and  annoyance  occasioned  by  such  railroad,  which 

are  peculiar  to  an  abutting  owner,  and  not  shared  by  the  general 
public  —  which  affect  his  property  and  impair  its  value  without 
injuring  that  of  his  neighbor, —  he  ought  to  receive  compensation, 
though  the  city  hold  the  fee  and  grant  the  right  of  way. 

5.  If  the  city  by  ordinance  only  gives  consent  on  behalf  of  the  cor- 

poration and  the  public  that  the  street  may  be  used  by  a  railroad, 
the  city  would  not  be  liable ;  and  if  it  was  intended  by  the  ordi- 
nance to  confer  upon  the  railroad  company  a  right  to  use  the  street 
-without  compensation  to  adjoining  owners,  where  permanent  injury 
resulted  from  such  use,  the  ordinance  is,  in  this  respect,  ultra  vires 
and  void.  The  relation  of  principal  and  agent  does  not  exist  in 
such  case. 

6.  For  injuries  of  this  kind  a  single  recovery  can  be  had  for  the  whole 

damage  to  result  from  the  act.  The  measure  of  compensation  (in  suit 
between  the  proper  parties)  is  the  actual  diminution  in  the  market 
value  of  the  premises,  for  any  use  to  which  they  may  reasonably  be 
put,  occasioned  by  the  construction  and  operation  of  the  railroad 
through  the  adjacent  street. 
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Appeal  from  District  Court  of  Arapahoe  County. 

The  facts  are  stated  ia  the  opinion. 

Messrs.  Stallcup,  Luthe  and  Shafroth,  Mr.  J.  P. 
Brockway  and  Mr.  J.  A.  Dawson,  for  appellant. 

Messrs.  Browne  and  Putnam,  for  appellee. 

Helm,  J.  Plaintiflf  below  seeks  to  recover  in  this  ac- 
tion for  the  obstruction  of  free  ingress  and  egress  to  and 
from  his  lots,  by  means  of  the  streets  upon  which  they 
^  front,  and  for  a  depreciation  in  the  value  of  his  property, 
caused  by  the  construction  and  operation  upon  the  street 
of  the  railroad  mentioned  in  the  pleadings. 

Three  questions  are  fairly  presented  for  adjudication  by 
the  record  before  us: 

First  Is  the  abutting  lot  owner  in  this  state  entitled 
to  compensation  when  the  adjoining  street  is  occupied  by 
an  ordinary  railroad,  and  his  property  is  thereby  injured? 
Secoiid.  If  he  is?  did  the  city  of  Denver  become  liable 
therefor  through  the  action  of  its  council  in  passing  the 
ordinance  recited  in  the  answer?  Third.  If  the  adjacent 
proprietor  is  entitled  to  compensation,  what  is  the  proper 
measure  of  damages  by  which  the  same  shall  be  deter- 
mined? 

The  abutting  lot  owner  has  a  peculiar  interest  in  the 
street.  He  has  rights  therein  not  shared  by  the  general 
public.  If  the  fee  thereof  be  in  the  municipality,  he  owns 
an  easement  therein.  This  easement  or  right,  though  in- 
corporeal and  intangible,  often  gives  to  the  realty  what- 
ever value  it  may  be  found  to  possess;  without  it,  the 
land  and  the  improvements  thereon  may  be  of  little  use  or 
benefit;  with  it,  they  may  yield  to  the  owner  a  handsome 
revenue.  This  is  especially  true  of  business  streets  and 
business  blocks  erected  thereon. 

Property,  in  its  broader  and  mpre  appropriate  sense,  is 
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not  alone  the  chattel  or  the  land  itself,  but  the  right  to 
freely  possess,  use  and  alienate  the  same;  and  many- 
things  are  considered  property  which  have  no  tangible 
existence,  but  which  are  necessary  to  the  satisfactory  use 
and  enjoyment  of  that  which  is  tangible.  The  people 
and  the  courts  of  Colorado  are  constantly  treating  as 
property  the  right  to  a  use  of  water  acquired  by  priority 
of  appropriation.  The  right  of  user  would,  of  course, 
be  of  no  value  without  the  water;  but  it  is  this  right 
that  is  mainly  the  subject  of  ownership. 

Incorporeal  hereditaments,  particularly  those  denomi- 
nated easements,  have  always  been  considered  property, 
both  by  the  civil  and  the  common  law.  They  are  gener-  ^ 
ally  attached  to  things  corporeal,  and  are  said  to  *^  issue 
out  of  or  concern  "  them;  but  any  wrongful  interference 
therewith  has  been  promptly  recognized  and  punished  by 
the  courts. 

No  good  reason  is  observed  for  discriminating  against 
the  easement  in  a  street  connected  with  the  lot  of  an 
abutting  owner.  We  are  disposed  to  say  that  it  is  prop- 
erty within  the  meaning  of  our  constitution,  and  any 
interference  therewith,  which  results  in  injury  to  the 
realty,  must,  with  the  exceptions  hereinafter  stated,  be 
justly  compensated;  if  in  such  a  case  there  be  no  tech- 
nical ''taking"  of  private  property,  there  is  a  damaging 
thereof  within  the  constitutional  inhibition.  Whatever 
permanently  prevents  the  adjacent  owner's  free  use  of 
the  street  for  ingress  or  egress  to  or  from  his  lot,  and 
whatever  interference  with  the  street  permanently  dimin- 
ishes the  value  of  his  premises,  is  as  much  a  damage  to 
his  private  property  as  though  some  direct  physical  in- 
jury were  inflicted  thereon. 

But  sometimes  these  interferences  and  resulting  injury 
may  properly,  even  in  this  state,  be  held  to  be  damnum 
absque  injuria;  as  where  they  are  occasioned  by  a  rea- 
sonable improvement  of  the  street  by  the  proper  author- 
ity for  the  greater  convenience  of  the  public,  or  where  a 
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mere  temporary  inconvenience  or  injury  results  from  a 
legitimate  use  thereof  by  the  public. 

The  streets  of  a  municipal  corporation  are  highways. 
They  are  dedicated  to  the  use  of  the  general  public,  and 
it  has  a  right  therein  in  the  nature  of  an  easement — a 
right  which  is  termed  an  easement  by  some  of  the  au- 
thorities. Whether  the  fee  thereof  be  in  the  city  or  in 
the  adjoining  owner,  this  right  of  the  pubUc  ordinarily 
remains  the  same;  if  in  the  former,  such  fee  is  generally 
in  trust  for  the  benefit  of  the  public;  if  in  the  latter,  it 
is  subject  to  the  right  of  user  or  enjoyment  by  the  public 
for  all  the  ordinary  and  legitimate  purposes  of  a  high- 
way. With  us  the  control  thereof  is,  in  either  case, 
vested  by  law  in  the  municipal  government.  It  is  the 
duty  of  the  city  council  to  protect  and  improve  the  same 
in  such  manner  as  will  render  it  most  useful  for  a  high- 
way. In  determining  what  changes  and  improvements 
are  most  conducive  to  this  end,  the  council  exercises  a 
large  discretion.  And  unless  unreasonable  changes  are 
made,  or  injuiy  results  to  the  adjoinmg  premises  through 
the  unskilfulness  or  negligence  of  those  employed,  the 
owner  thereof  will  not  be  heard  to  complain,  though,  in 
fact,  the  real  value  and  convenience  of  his  property  are 
diminished  thereby ;  for  in  purchasing  his  lot,  or  in  re- 
linquishing the  public  easement,  he  is  conclusively  pre- 
sumed to  have  contemplated  this  power  and  authority  of 
the  municipal  government,  and  is  held  to  have  antici- 
pated any  injury  to  his  abutting  land  resulting  from  a 
reasonable  and  proper  exercise  thereof. 

But  it  must  be  borne  in  mind  that  these  presumptions 
attach  only  so  long  as  the  purpose  of  the  change  is  to 
render  the  street  more  convenient  and  useful  as  a  high- 
way. When  this  object  is  abandoned,  and  the  council 
direct  or  permit  a  change  or  use  wholly  foreign  to  the  or- 
dinary purposes  of  a  highway,  and  when  thereby  adjacent 
property  is  actually  damaged,  the  owner  thereof  is,  in  this 
state,  entitled  to  reasonable  compensation  for  the  injury. 


1883.]  The  City  of  Denver  v.  Bayer.  117 

The  abutting  owner  may  well  be  presumed  to  have 
taken  into  consideration  the  fact  that  the  grade  of 
the  street  might  be  raised  or  lowered,  that  pavements 
might  be  laid  and  bridges  and  culverts  constructed,  and 
that  a  street  railroad  even  might  be  built  and  operated 
thereon;  and  it  may  fairly  be  presumed  that  in  purchas- 
ing he  anticipated  and  allowed  for  the  possible  or  prob- 
able damages  to  result  from  these  and  similar  changes, 
or  that  he  signified  his  consent  thereto,  and  thus  deprived 
himself  of  any  right  to  compensation  therefor. 

But  no  such  presumption,  consent  or  estoppel  applies 
to  the  use  of  the  street  by  an  ordinary  railroad.  The 
argument  that  such  a  railroad  is  an  improved  public 
highway,  and  therefore  its  construction  and  operation  in 
the  street  is  only  an  improved  and  appropriate  use  thereof, 
we  do  not  regard  as  resting  either  upon  correct  principle 
or  sound  logic. 

The  street  is  designed  for  local  convenience  and  use, 
and  is  dedicated  thereto;  it  should  be  entirely  unob- 
structed, save  as  temporary  obstructions  occur  in  the 
improvement  thereof  by  the  proper  authorities,  or  in  its 
legitimate  use  by  the  public. 

An  ordinary  railroad  is  not  a  local  convenience;  the 
city  is  but  one  of  its  termini;  its  cars  do  not  stop  at  the 
beck  of  any  one  who  may  wish  to  ride,  and  do  not  com- 
monly transport  passengers  from  one  point  to  another 
-within  the  city;  its  ties  and  rails,  as  generally  laid,  are  a 
I)ermanent  interference  with  the  use  of  the  street  for 
ordinary  vehicles;  the  smoke  and  dust,  interruption  and 
noise  produced  by  operating  its  trains  are  a  perpetual  an- 
noyance, and  the  danger  a  constant  menace,  in  the  occu- 
pation and  enjoyment  thereof  for  the  usual  purposes. 

We  cannot  escape  the  conclusion  that  such  a  railroad 
is  an  additional  burden  or  servitude  not  comprehended 
within  the  easement  for  an  ordinary  public  street  or  high- 
way; a  burden  or  servitude  which  the  abutting  owner 
cannot  be  presumed  to  have  anticipated  or  consented  to. 
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The  railroad  is  a  public  benefit.  It  is  generally  of  great 
advantage  to  the  town  or  city  to  or  through  which  it  is 
built  and  operated,  and  for  any  injury  or  annoyance  oc- 
casioned thereby  which  an  adjoining  owner  shares  in 
common  with  the  general  public,  he  ought  not  to  re- 
cover; but  for  those  damages  which  are  peculiar  to  him, 
which  aflfect  his  property  and  impair  its  value  without 
injuring  that  of  his  neighbor,  he  ought,  in  justice,  to 
receive  compensation. 

We  are  aware  that  upon  some  of  these  questions  the 
courts  are  by  no  means  in  accord.  Our  views  conflict 
with  the  decisions  of  courts  for  whom  we  entertain  the 
profoundest  respect.  But  while  this  want  of  harmony 
is  to  be  regretted,  it  cannot  be  avoided,  for  agreement 
with  all  the  able  decisions  is  impossible.  No  attempt  has 
been  made  to  review,  in  this  opinion,  the  cases;  the  task 
would  be  too  long  and  laborious.  We  have  not  stated 
exhaustively  the  reasons  controlling  the  views  adopted 
upon  this  branch  of  the  case,  nor  shall  we  undertake  to 
do  so.  There  are,  however,  a  few  subjects  and  decisions 
which  we  feel  called  upon  to  more  specifically  consider. 

A  distinction  has  sometimes  been  made  with  reference 
to  the  /ee  of  the  highway.  The  doctrine  is  announced, 
and  supported  by  a  strong  preponderance  of  authority, 
that  if  the  fee  of  the  street  be  in  the  public,  or  in  the 
municipality  for  the  use  of  the  public,  the  legislature  may 
authorize  it  to  be  used  for  the  construction  and  operation 
of  a  railroad,  without  compensation  to  the  adjoining 
property  owner,  and  against  his  wishes.  And,  of  course, 
the  legislature  may  delegate  to  the  municipal  authorities 
power  to  grant  the  same  privilege,  with  like  immunity 
from  liability  to  lot  owners  along  the  street  occupied. 
See  the  following  works  and  the  cases  cited  therein:  2 
Dillon,  Munic.  Corp.  §  556;  Mills  on  Em.  Domain,  §  203; 
Cooley's  Const.  Lim.  p.  687  (5th  ed.). 

We  are  not,  as  may  at  first  seem,  ignoring  this  doc- 
trine, or  necessarily  denying  its  correctness  under  the  law 
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prevailing  where  it  has  been  declared.  A  careful  exam- 
ination shows  that  almost  without  exception  those  decis- 
ions which  consider  the  subject  and  deny  a  right  to 
compensation  for  injury  where  the  abutting  owner  does 
not  also  own  the  fee  of  the  street,  were  rendered  under 
constitutions  which  require  compensation  only  for  the 
taking  private  property.  And  a  majority  of  those  opin- 
ions are  laigely  devoted  to  analyzing  the  word  taken ,  and 
to  defining  its  meaning  as  used  in  their  respective  consti- 
tutions. 

The  constitution  of  Colorado  contains  the  following 
provision:  "  Private  property  shall  not  be  taken  or  dam- 
aged for  public  or  private  use  without  just  compensa- 
tion.'' 

We  believe  that  the  f  ramers  of  this  instrument  did  not 
insert  the  words  "  or  damaged  "  therein  without  a  pur- 
pose. We  cannot  consent  to  the  proposition  that  these 
words  add  nothing  to  the  word  taken,  also  used,  and  that 
the  provision  would  be  just  as  broad  without  them.  It 
is  hardly  necessary  to  invoke  the  canon  of  construction 
v^hich  forbids  that  we  shall  consider  them  as  either  mean- 
ingless or  merely  cumulative. 

The  position  taken  in  some  of  the  cases  is,  that  if  the 
adjoining  owner  have  not  the  fee  of  the  street,  and  the 
value  of  his  property  be  diminished  fifty  jjer  cent,  by 
the  construction  of  a  railroad  therein,  he  has  no  redress; 
while  if  he  be  the  fortimate  owner  of  this  fee,  he  may 
recover  not  only  for  the  taking  or  appropriation  of  the 
street,  but  also  for  the  interference  with  his  easement, 
and  the  decrease  occasioned  in  the  value  of  his  premises. 

Yet  whether  he  own  the  fee  or  not,  his  rights  in  con- 
nection with  the  street,  while  it  remains  a  street,  are 
Ijractically  the  same.  His  possession  of  this  fee  in  no 
special  way  contributes  to  the  use  or  enjoyment  of  his 
lot,  and  enables  him  to  exercise  no  gi-eater  control  over 
the  street  than  he  would  have  without  it. 

This  distinction  as  to  the  fee  seems  to  rest  upon  the 
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fact  that  in  one  case  there  is  a  wrongful  incumbrance  of 
his  freehold^  while  in  the  other  there  is  not.  The  actual 
injury  inflicted  is  about  the  same  in  both.  But  while,  if 
the  fee  vests  in  the  city,  there  may  be  no  wrongful  in- 
cumbrance of  his  estate^  in  the  sense  of  these  cases,  there 
is,  under  our  constitution,  at  least  a  damaging  thereof, 
for  which  he  is  entitled  to  compensation. 

Constitutional  provisions,  where  only  the  taking  of 
private  property  is  to  be  compensated,  have  frequently 
been  held  to  include  any  "direct  physical  obstruction  or 
injury  "  to  the  abutting  premises,  even  though  there  be 
no  actual  appropriation  of  the  ground  itself;  as  where, 
by  excavation  or  embankment,  water  was  caused  to 
overflow  the  same;  a  kind  or  class  of  injuries  for  which, 
in  the  absence  of  constitutional  or  statutory  enactment, 
a  remedy  existed  at  common  law.  The  Toledo^  Wabash 
&  Western  Ry  Co.  v.  Morrison^  71  111.  616;  Hooker  v. 
The  New  Haven  &  N.  H.  Company^  14  Conn.  146;  Pum- 
pelly  V.  Green  Bay  Co.  13  Wall.  166. 

We  think  this  construction  of  the  provision  eminently 
reasonable  and  just.  Accepting  it  as  correct,  we  are 
forced  to  draw  the  inference  that  the  words  ^^or  darn- 
aged  "  with  us  were  intended  to  reach  still  another  class 
of  injuries.  To  this  class  belong,  in  our  judgment,  those 
complained  of  in  the  case  at  bar.  Upon  this  subject  see 
Gottschalk  v.  C,  B.  &  Q.  B.  R.  Co.  (S.  C.  Nebraska) 
No.  13,  vol.  16,  Reporter,  402;  also  Transportation  Co.  v. 
Chicago,  99  United  States,  and  other  cases  hereinafter 
considered. 

There  has  heretofore  been  no  interpretation  of  our 
constitutional  provision,  by  this  court,  with  reference 
to  damages  such  as  those  complained  of  in  the  case  be- 
fore us. 

The  rights  of  the  parties  in  Colo.  Cent.  R,  R.  v.  Molan- 
din,  4  Col.  154,  accrued  prior  to  the  adoption  of  that 
instrument;  and  for  this  reason,  although  the  decision 
was  rendered  subsequent  thereto,  no  mention  was  made. 
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or  discussion  had,  of  the  constitutional  inhibition.  But 
§  48  of  chapter  18,  Eevised  Statutes  of  1868,  provides 
that  private  property  shall  not  be  "taken  or  injuriously 
affected  "  without  compensation.  This  statute  remained 
in  force  till  1876,  and  it  may  be  urged  that  the  decision 
in  the  Molaudin  case  above  mentioned  was  governed 
thereby. 

We  may  admit  that  the  words  of  the  statute  *^  injuri- 
ously affected  "  are  as  comprehensive  in  meaning  as  the 
word  "  damaged "  used  in  the  constitution,  and  yet  not 
be  concluded  by  the  foregoing  decision.  The  statute  was 
not  reUed  upon  or  discussed  in  that  case;  not  a  word 
appears  in  the  opinion  itself,  nor  in  the  briefs  and  argu- 
ments of  counsel,  to  show  that  it  was  even  remotely  con- 
sidered. The  opinion  of  a  court  is  not  decisive  of  a 
question  not  mentioned  therein,  although  the  same  might 
have  been  passed  upon.  It  is  generally  a  party's  privi- 
lege to  waive  a  statutory  right,  and  courts,  particularly 
those  of  last  resort,  do  not,  as  a  rule,  press  upon  Uti- 
gants  the  benefit  of  a  right  or  privilege  which  they  have 
elected  not  to  invoke  or  claim. 

Had  the  court  been  called  upon  for  a  construction  of 
that  statute,  it  is  probable  that  a  view  would  have  been 
adopted  similar  to  the  one  here  announced  as  to  our  con- 
stitutional provision. 

The  sixty-eighth  section  of  the  *'Land  Clauses  Consol- 
idation Act,"  8  and  9  Vict.  ch.  18,  contains  the  following 
language:  "If  any  party  shall  be  entitled  to  any  com- 
pensation in  respect  to  any  lands  or  any  interest  therein, 
vT^hich  shall  have  been  taken  for  or  injuriously  affected  by 
the  execution  of  the  works,  and  for  which  the  promoters 
of  the  imdertaking  shall  not  have  made  satisfaction," 
such  compensation  was  to  be  determined  as  in  the  act 
provided. 

It  will  be  observed  that  this  section  contains  the  words 
"taken"  and  "injuriously  affected,"  used  in  our  statute 
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of  1868,  and  it  is  not  improbable  that  these  words  were 
borrowed,  dther  directly  or  indirectly,  from  §  68  afore- 
said, or  from  some  other  English  act  using  them  in  the 
same  connection. 

The  English  courts,  in  interpreting  this  statute,  have 
usually  (not  always)  held  that  the  words  **  injuriously 
affected  "  only  allow  compensation  where  a  right  of  ac- 
tion would  have  existed  at  common  law;  yet  in  their 
application  of  this  construction  they  have  been  extremely 
liberal,  sometimes  declaring  that  actionable  at  common 
law  which  we  generally  do  not  so  consider. 

In  McCarthy  v.  Metropolitan  Board  of  WorkSy  7  L. 
R.  C.  P.  508,  the  action  was  brought  to  recover  for  the 
depreciation  in  value  occasioned  to  plaintiff's  premises  by 
the  stopping  up  and  destruction  of  a  certain  dock  near 
the  same.  "Plaintiff  had  no  right  or  easement  in  the 
dock  other  than  his  right  as  one  of  the  public,  nor  was 
there  appurtenant  or  otherwise  belonging  to  plaintiff's 
premises  any  easement  or  privilege  in  or  to  the  dock." 
But  by  reason  of  their  proximity  thereto,  there  being  only 
a  narrow 'street  between,  the  buildings  were  rendered 
valuable  either  to  sell  or  occupy;  and  by  the  destruction 
thereof  they  were  permanently  damaged  and  diminished 
in  value. 

The  court,  per  Willis,  J.,  says:  "Notwithstanding  the 
striking  differences  of  opinion  which  have  been  expressed 
upon  this  subject,  I  cannot  entertain  the  slightest  doubt 
that  what  was  done  here  was  an  injurious  affecting  of 
the  plaintiff's  property,  which  would  have  given  him  a 
cause  of  action  before  the  statute,  and  which  entitles  him 
to  compensation  under  §  68."  The  plaintiff's  recovery  of 
£1,900  was  sustaiiled. 

In  The  East  and  West  India  Docks  v.  Oattke^  3  McN. 
&  G.  Reports,  154,  defendant  professed  to  have  "in- 
curred great  pecuniary  loss  and  damage  by  reason  of  the 
construction  of  the  plaintiff's  railway  in  the  immediate 
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vidnity  of  his  premises."  He  claimed  compensation 
under  said  act  on  the  ground  that  his  property  was  injuri- 
ously affected. 

The  lord  chancellor  declines  to  maintain  an  injunction 
preventing  defendant's  proceeding  by  suit  to  collect  dam- 
ages for  the  injury.  His  lordship  suggests  that  under 
this  statute  a  party  is  entitled  to  compensation  where  his 
lands  are  not  ** taken,  used,  or  directly  interfered  with," 
but  where  there  is  a  "consequential"  injury,  resulting 
in  the  actual  depreciation  of  the  value  thereof. 

Beckett  v.  Midland  Ry  Co.  3  K  R.  C.  P.  82,  was  a  case 
where  the  highway,  fifty  feet  wide,  in  front  of  plaintiff's 
premises,  was  narrowed  by  means  of  a  railroad  enbank- 
ment  to  thirty-three  feet  in  width.  Plaintiff  claimed, 
among  other  things,  that  by  the  enbankment  and  nar- 
rowing of  the  road,  the  value  of  his  property  was  re- 
duced. 

Boville,  C.  J.,  speaking  of  the  property  being  injuri- 
ously affected,  under  said  §  68,  says:  "  I  am  also  of  opin- 
ion that,  but  for  the  act  of  parliament  which  authorized 
the  making  of  the  railway  and-  the  narrowing  of  the 
road,  an  action  might  have  been  maintained  by  the 
plaintiff  for  such  injuiy,  and  that  he  is  entitled  to  claim 
compensation  under  the  provisions  of  the  act  I  have  re- 
ferred to*"  And  Willis,  J. :  "I  am  of  the  same  opinion. 
*  *  *  It  must  be  conceded  that  there  was  a  damage 
to  the  owner  of  the  house  from  the  narrowing  of  the  road 
in  front  of  it.  It  is  not  worth  so  much  to  sell  or  let  as 
it  was  before.  I  will  not  cite  authorities  upon  a  matter 
which  is  so  plain." 

The  learned  judge  who  delivers  the  opinion  in  Rigney 
V.  The  City  of  Chicago ^  102  HI.  64,  "formulates  the  rule 
deducible  from  the  foregoing  and  other  cases,  in  the  fol- 
lowing language :  If  "there  has  been  some  direct  phys- 
ical disturbance  of  a  right,  either  public  or  private,  which 
the  plaintiff  enjoys  in  connection  with  his  property,  and 
which  gives  to  it  an  additional  value,  and  [if]  by  reason 
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of  such  disturbance  he  has  sustained  special  damage 
with  respect  to  his  property,  in  excess  of  that  sustained 
by  the  public  generally,"  the  common  law  would,  but  for 
some  legislative  enactment,  afford  him  redress.  A  re- 
covery was  sustained  where  the  injury  resulted  from  the 
construction,  without  negligence,  through  the  public 
street,  of  a  viaduct  by  the  municipal  authorities. 

It  is  immaterial  whether  or  not  we  declare  the  English 
rule  thus  formulated  in  Illinois  sufficiently  broad  to  rec- 
ognize a  right  of  action  at  common  law  in  cases  like  this; 
for  whether  we  so  conclude,  and  say  with  these  English 
cases,  interpreting  words  similar  in  meaning  to  those  of 
our  constitution,  that  such  language  only  gives  a  right 
to  recover  where  it  would  have  existed  at  common  law, 
or  whether  we  interpret  the  provision  of  our  constitution, 
as  did  Lord  Westbury  the  English  statute,  as  recognizing 
a  new  right  of  action,  the  result  is  the  same;  in  either 
event,  parties  are  entitled  to  compensation  for  such  inju- 
ries as  are  here  complained  of. 

Lord  Westbury,  in  the  case  of  Ricket  v.  Directors  of 
Metropolitan  Ry  Co,  2  L.  E.  Eng.  and  Irish  Appeals,  176, 
questions  the  correctness  of  the  above  rule,  as  applied  to 
the  English  statute,  in  the  following  vigorous  language^ 
"  If  this  view  be  correct,  it  follows  that  it  is  a  mistake  to 
lay  down,  as  I  find  it  in  several  cases,  and,  in  effect,  in  the 
judgment  of  four  judges  in  this  case,  that  the  injury  in- 
tended by  the  words  injuriously  affected  must  be  one  of 
which,  if  there  had  been  no  statute  enabling  the  company 
to  do  the  act,  an  action  would  have  lain  for  the  injury  at 
common  law."  And  again,  he  says:  "  When,  therefore, 
the  general  railway  acts  use  the  term  'injuriously  af- 
fected,' the  word  *  injuriously'  does  not  mean  *  wrong- 
fully' or  *  unlawfully;'  nor  does  it  imply  that  compen- 
sation is  limited  to  cases  where  the  act  done  is  such  as, 
but  for  the  powers  given,  would  be  a  tort  at  common  law. 
The  words  mean  *  damnously '  affected  only.  *  *  * 
There  is  nothing  in  the  statutes  to  warrant  the  position 
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that  there  shall  be  no  compensation  where  at  common 
law  there  would  have  been  no  right  of  action." 

In  Transportation  Co.  v.  Chicago^  99  U.  S.  635,  the 
court,  in  speaking  of  the  constitution  of  Illinois  of  1870, 
says:  "  It  ordains  that  private  property  shall  not  be  taken 
or  damaged  for  pubUc  use  without  just  compensation. 
This  is  an  extension  of  the  common  provision  for  the 
protection  of  private  property." . 

The  following  cases  were  decided  under  constitutional 
inhibitions  similar  to  ours  in  this  respect;  and  they  as- 
sume, without  discussion,  that  the  words  or  damaged^ 
thus  used,  ai'e  the  recognition,  by  their  respective  consti- 
tutions, of  a  new  right  of  recovery.  They  do  not  Umit 
such  right  to  cases  where  an  action  would,  without  the 
constitutional  provision,  have  lain  at  common  law. 
Williams  v.  G.,  O.  &  8.  F.  R%  vol.  1,  No.  34,  Denver 
Law  Journal,  267;  Graves  v.  G.,  C.  &  S.  F.  R%  1  Texas 
Law  Eeview,  8;  Johnson  v.  Parkersburgy  16  West  Va. 
402;  Moore  v.  City  of  Atlanta,  vol.  1,  No.  10,  Denver 
Law  Journal,  78;  City  of  Atlanta  v.  Greene  (Sup.  Ct. 
Ga.  Sept.  Term,  1881);  City  of  Elgin  v.  Eaton,  83  IlL 
535. 

The  two  Texas  cases,  i.  e.,  those  of  Williams  and 
Graves,  above  mentioned,  were  brought  to  recover  for 
injuries  from  the  use  of  the  street  by  a  railroad.  The 
others  were  against  the  cities  for  damages  caused  in  grad- 
ing the  streets  by  their  respective  councils.  The  right  to 
recover  compensation  was  sustained  in  all. 

As  will  be  observed,  we  do  not  go  so  far  as  some  of 
th^  cases.  That  our  position  might  not  be  misunder- 
stood, we  have,  at  the  risk  of  being  charged  with  obiter 
dictum,  suggested  that,  as  at  present  advised,  we  think 
that  for  injuries  caused  by  a  reasonable  change  or  im- 
provement of  the  street,  by  the  council,  in  a  careful  man- 
ner, the  abutting  owoier  should  not  recover. 

We  now  proceed  to  consider  the  liability  of  the  city,  in 
this  case,  for  such  compensation.    The  ordinance  before 
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us  might,  perhaps,  be  construed  as  in  no  way  undertaking 
to  compromise  the  right  of  adjoining  owners,  in  cases 
like  this,  to  compensation,  but  simply  as  granting  a 
license,  on  behalf  of  the  public  and  the  city  government^ 
to  occupy  the  street  in  question;  we  might  possibly  re- 
gard it  as  merely  a  declaration  that  both  the  city  govern- 
ment and  the  general  public  consented  to  such  use  of  the 
street,  and  would  interpose  no  objection  or  obstacle 
thereto.  To  this  extent  the  council  had  power  to  act; 
beyond  this  it  could  not  go.  Under  such  a  view  of  the 
ordinance,  no  one  would  contend  for  a  moment  that  the 
action  against  the  city  could  be  maintained. 

On  the  other  hand,  if  the  ordinance  in  question  was 
intended  to  confer  upon  the  company  a  right  to  use  the 
street  for  railroad  purposes  without  compensation  to  the 
adjoining  owners,  where  permanent  injury  resulted  from 
the  use,  it  is  in  this  respect  an  effort  to  authorize  some- 
thing expressly  forbidden  by  the  constitution.  The  act 
of  the  council  was  a  clear  usurpation  of  power  not  pos- 
sessed. The  ordinance,  in  so  far  as  it  denies  the  right  to 
compensation,  is  lUtra  vires  and  void.  We  find  no  stat- 
utory provision  authorizing  such  action  by  the  city  coun- 
cil, and  if  such  a  statute  existed  it  would  also  be  void. 

But  if  the  dty  council  assume,  or  attempt  to  assume, 
powers  not  conferred,  their  action  is  not  binding  upon  the 
corporation.  2  Dillon,  Mun.  Corp.  §§  767,  768,  563,  and 
cases  cited.  Certainly  a  municipal  coi^poration  cannot  be 
bound  by  the  action  of  its  council  sanctioning  or  attempt- 
ing to  sanction  a  disobedience  of  law. 

The  case  of  Stack  v.  The  City  of  East  St.  Louis^  85 
HI.  377,  cited  by  counsel,  might  possibly  be  thought  to 
recognize  a  right  of  recovery  in  a  case  like  this,  upon  the 
doctrine  of  principal  and  agent.  But  we  cannot  realize 
the  fitness  of  this  appU  cation  of  the  rule  of  agency.  If 
the  city  council  determine  to  make  some  change  in  the 
street  for  the  benefit  of  the  public,  and  proceed  to  do  the 
work,  the  contractors  or  employees  would  be  the  city's 
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agents;  for  injuries  arising  from  their  unskilfulness  or 
negligence,  the  municipality  would  unquestionably  be 
liable.  But  the  construction  of  an  ordinary  railroad  is 
not,  as  we  have  found,  an  improvement  of  the  street  for 
the  convenience  and  benefit  of  the  local  public;  it  is  a 
private  enterprise,  for  private  profit.  True,  the  city  at- 
taches certain  conditions  to  the  license  granted,  such  as 
that  the  road-bed  shall  be  upon  a  certain  grade,  that  cul- 
verts shaU  be  constructed  for  the  gutters,  and  planks 
laid  at  the  crossings;  but  otherwise  the  municipal  au- 
thorities do  not  control  the  enterprise.  Whether  we 
term  the  railroad  company  purely  a  private,  or  whether 
we  call  it  a  qtuzsi  public  corporation,  the  situation  re- 
mains imchai^ed.  In  constructing  and  operating  the 
road,  it  is  acting  for  itself  and  not  for  the  city.  It  is  no 
more  the  city's  agent  than  is  the  individual  licensed  by 
ordinance  or  resolution  to  engage  in  some  legitimate  pri- 
vate business  requiring  such  license  or  authority.  If  the 
railroad  company  disobey  the  law  in  building  or  operat- 
ing its  road,  the  city  is  no  more  responsible  therefor 
than  it  would  be  for  a  tort  of  the  private  individual  in 
the  pursuit  of  his  business  aforesaid. 

The  remaining  question  to  be  passed  upon  refers  to  the 
measure  of  damages  adopted  by  the  court  in  admitting 
testimony  and  in  charging  the  jury. 

Unlike  actions  for  trespass  to  realty,  where  the  plaint- 
iff can  only  recover  for  the  injury  done  up  to  the  com- 
mencement of  the  suit,  in  suits  of  this  kind  a  single 
recovery  may  be  had  for  the  whole  damage  to  result  from 
the  act,  the  injury  being  continuing  and  permanent. 

After  thorough  examination  of  the  cases,  we  are  of 
opinion  that  the  following  rule  is  just  and  equitable,  and 
that  it  is  sanctioned  by  the  weight  of  authority:  When 
the  action  is  against  the  proper  party,  and  the  plaintiff  is 
entitled  to  recover,  the  measure  of  his  compensation  is 
the  actual  diminution  in  the  market  value  of  his  prem- 
ises, for  any  use  to  which  they  may  reasonably  be  put, 
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occasioned  by  the  construction  and  operation  of  the  rail- 
rpad  through  the  adjacent  street. 

The  jury  must  not,  of  course,  consider  any  fluctua- 
tions in  value  resulting  from  other  causes,  no  personal 
inconvenience  or  annoyance,  no  interference  with  his 
trade  or  business,  no  decrease  in  the  rental  value  of  his 
premises,  occasioned  by  the  construction  or  operation  of 
the  railroad,  and  no  temporary  interruption  or  damage 
thereby  constitutes  the  test.  None  of  these  things  can 
enter  into  the  question,  except  as  they  may  appropriately 
aid  in  determining  the  actual  depreciation  in  market 
value  of  the  realty  and  improvements. 

If,  by  reason  of  the  proximity  of  the  railroad  thereto, 
plaintiffs  property  is  in  any  way  peculiarly  benefited, 
that  is,  if  he  experiences  a  benefit  therefrom  not  shared 
generally  by  the  property  owners  of  the  city,  such  ben- 
efit should  be  considered,  and  the  value  thereof  allowed 
in  determining  the  amount  of  his  compensation. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  district  court  to  dismiss 

the  action. 

Reversed. 


Manville  v.  Parks  et  al. 

1.  A  mining  partnership  is  held  to  exist  where  the  several  owners  of  a 

mine  co-operate  in  the  working  of  the  mine,  and  may  exist  as  well 
where  the  parties  have  an  interest  merely  in  the  working  of  the 
mine,  or  in  carrying  on  mining  operations,  as  where  they  own 
the  mine  itself. 

2.  A  partnership  may  be  implied  from  the  acts  of  the  parties,  as  well 

as  by  express  intent  and  agreement. 
8.  While  the  members  of  mining  partnerships  may  not  possess  implied 
authority  to  bind  the  company  by  a  promissory  note,  or  for  money- 
borrowed  to  carry  on  the  business,  yet,  as  an  incident  of  such  part- 
nership, they  have  authority  to  bind  each  other  by  dealings  on 
credit  for  the  purpose  of  working  the  mines,  if  it  appears  to  be 
necessary  or  usual  in  the  management  and  course  of  working  the 
mines. 
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4  The  authority  of  each  partner  to  bind  the  other  is  an  implied  one, 
and,  as  between  the  partners  themselves,  there  may  exist,  by  express 
agreement,  a  limitation  upon  the  general  implied  authority ;  but 
third  persons  dealing  with  the  firm,  without  notice  of  such  restric- 
tions, are  not  affected  thereby  with  respect  to  dealings  within  the 
scope  of  the  partnership  business. 

5.  The  taking  a  default  against  a  defendant  upon  failure  to  plead  is  a 

privilege  of  the  plaintiff,  and,  if  he  chooses  to  waive  it  previous  to 
trial,  it  is  not  a  matter  of  which  the  party  in  default  can  complain. 

6.  There  is  no  difference  in  principle  between  a  final  judgment  against 

a  defendant  in  default  for  failure  to  answer  and  a  judgment  against 
defendant  nU  dicit, 

^  Error  to  County  Court  of  Lake  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  Louis  Branson,  for  plaintiff  in  error 

Messrs.  R.  D.  Thompson,  W.  H.  Nash  and  T.  A.  Dick- 
son, for  defendant  in  error. 

Stone,  J.  Tlie  plaintiff  Manville  sued  the  defendants 
to  recover  the  price  of  certain  goods  sold  and  delivered, 
for  which  the  complaint  alleged  a  joint,  and  several  prom- 
ise to  pay  on  the  part  of  defendants.  Two  of  the  de- 
fendants, Parks  and  Tates,  answered  on  their  own  behalf, 
denying  the  sale  and  dehvery  to  them,  and  denying  any 
promise  to  pay  by  them  or  either  of  them.  The  defend- 
ant Smith  filed  a  separate  answer,  denying  the  sale  and 
delivery,  and  denying  a  promise  to  pay  by  all  or  any  of 
the  defendants  of  the  sum  alleged  to  be  due.  The  other 
two  defendants.  Bush  and  Henderson,  filed  no  answer. 

The  testimony  brought  up  by  the  record  discloses  the 
following  facts:  Bush  proposed  to  Parks  and  Yates  that 
they  go  into  a  mining  operation  together  to  make  some 
money.  Parks  and  Tates  knew  that  one  Brandon  had 
a*  mine,  one-half  interest  in  which  could  be  secured  to 
develop  and  purchase,  whereby  money  could  be  made  if 
it  turned  out  well,  and  it  was  proposed  that  Parks  and 
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Yates  make  the  necessary  arrangement  with  Brandon 
for  this  purpose.  Accordingly,  Parks  and  Yates  made  a 
preliminary  arrangement  with  Brandon,  and  afterwards 
a  meeting  was  had  at  the  office  of  Parks  and  Yates,  in 
Leadville,  where  were  present  Brandon,  Parks  and  Yates, 
Bush,  and  Smith,  and  Henderson,  at  which  meeting  an 
agreement  was  made,  and  a  bond  for  a  deed  of  a  one- 
half  interest  in  the  mine  in  question —  called  the  Tip  Top 
mine  —  was  executed,  giving  the  defendants  the  privilege 
of  working  the  mine  for  ninety  days,  with  the  option  of 
purchase  within  that  time.  The  several  interests  which 
the  parties  were  to  have  in  the  mine  were  agreed  upon 
and  mentioned  in  the  bond.  A  day  or  two  afterwards, 
this  bond  was  taken  up  by  agreement  of  the  parties,  and 
a  deed  in  lieu  thereof  was  executed  by  Brandon,  which 
was  deposited  in  escrow,  conditioned,  like  the  bond,  for 
payment  of  the  agreed  price  of  the  half  interest  in  the 
mine  within  ninety  days,  during  which  time  the  grantees 
were  to  have  possession  for  the  purpose  of  working  and 
development,  for  taking  out  ore  which  should  be  found 
therein.  The  grantees  named  in  the  deed  were  Bush, 
Smith,  Henderson,  and  Parks  and  Yates,  and  the  interest 
of  each  respectively  was  expressed  as  in  the  bond  previ- 
ously. 

This  matter  being  arranged,  it  was  proposed  by  Bush 
that  Henderson  take  charge  of  the  mine  as  manager  or 
foreman  and  prosecute  work  thereon,  and  no  one  objecting 
to  such  proposition,  it  was  assented  to,  and  accordingly 
Henderson  immediately  employed  men,  purchased  the 
necessary  supphes  of  tools,  etc.,  and  prosecuted  work  on 
the  mine  for  two  or  three  months. 

Parks  and  Yates  both  testified  that,  by  an  understand- 
ing between  them  and  Bush,  they  were  to  pay  no  money 
for  their  interest  in  the  mine,  nor  for  working  the  same, 
but  that  such  interest  was  paid  for  by  their  legal  services 
in  procuring  the  contract  with  Brandon,  drawing  up  the 
papers,  etc.^  and  that  they  had  not  paid  nor  been  called 
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on  to  pay  a  dollar  in  money  for  such  interest,  or  for  work- 
ing the  mine. 

Henderson  testified  that  he  was  to  be  allowed  |5  per 
day  for  his  services  in  superintending  the  work,  and  that 
these  wages  were  to  apply  in  payment  of  his  share  in  the 
mine.  He  also  testified  that  Smith  furnished  $120  to- 
wards the  expenses  of  the  work,  and  that  Bush  furnished 
all  the  rest  of  the  money  that  was  paid  on  account  of 
such  expenses. 

In  pursuance  of  his  authority  as  manager  or  foreman 
of  the  working  of  the  mine,  Henderson  purchased  of  the 
plaintiff  certain  supplies,  consisting  of  tools,  powder  and 
fuse  for  blasting,  etc.,  necessary  for  working  the  mine, 
which  goods  were  so  purchased  by  Henderson  on  behalf 
of  the  parties  interested,  and  were  sold  by  the  plaintiff,  as 
testified  to  by  him,  on  the  credit  of  said  parties,  Hender- 
son informing  him,  at  the  time  of  the  purchase,  who  the 
parties  in  interest  were,  and  naming  each  of  the  defend- 
ants as  partners  in  the  enterprise.  Plaintiff  knew  the 
defendants  personally,  and  Bush  was  present  with  Hen- 
derson when  some  of  the  purchases  were  made  in  the 
store  of  plaintiff.  Henderson  testified  that  he  knew 
nothing  of  any  understanding  that  Parks  and  Yates  were 
to  pay  no  part  of  the  expenses,  as  testified  to  by  them, 
and  the  plaintiff  had  no  knowledge  or  notice  of  such  fact 
or  condition  until  after  the  controversy  arose  respecting 
payment  for  the  goods  purchased  from  him  by  Hender- 
son on  behalf  of  aU  the  defendants. 

The  county  court,  which  tried  the  case  without  the  in- 
tervention of  a  jury,  found  as  follows:  *' First,  that 
from  the  evidence  it  is  not  shown  that  the  said  defend- 
ants ever  entered  into  a  mining  copartnership  for  the 
purpose  of  working,  carrying  on  or  developing  the  said 
Tip  Top  mine;  second,  that  the  defendants  never  gave 
the  said  Henderson  any  authority  to  purchase  the  said 
goods  from  the  plaintiff  in  their  names,  and  that  in  fact 
said  Henderson  never  had  any  authority  in  law  or  fact  to 
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purchase  said  goods  or  any  part  of  the  same,  or  to  bind 
them  in  any  way  or  manner  for  the  price  and  value  of 
said  goods,  or  any  part  of  the  same;  and  thirds  that  the 
said  defendants  are  entitled,  under  the  facts  proven  and 
the  law,  to  a  judgment  against  the  plaintiff  for  their  costs 
in  this  action  by  them  paid,  laid  out  and  expended,  and 
that  the  plaintiff  take  nothing  by  this  action." 

Judgment  was  rendered  in  accordance  with  these  find- 
ings, and  the  principal  question  to  be  determined  upon 
the  errors  assigned  is  a  mixed  question  of  law  and  fact. 
Were  the  findings  and  judgment  in  accordance  with  law, 
under  the  state  of  facts  disclosed  by  the  evidence  ? 

The  case  was  tried  below,  and  is  argued  here,  upon  the 
theory  that  the  habiiity  of  the  defendants  depends  upon 
whether  the  relation  existing  between  them,  in  respect  to 
the  mine  and  its  working,  constituted  a  partnership.  In 
Charles  v.  Eschelman,  6  Col.  106,  it  is  said  that  "A  min- 
ing partnership  is  held  to  exist  where  the  several  owners 
of  a  mine  co-operate  in  the  working  of  the  mine,"  and 
the  court  then  proceeds  to  point  out  some  of  the  differ- 
ences between  a  mining  partnership  and  an  ordinary 
trading  partnership;  but  we  apprehend  that  this  language 
of  the  court,  while  applicable  to  the  case  before  it,  was 
not  intended  to  restrict  the  definition  of  such  partner- 
ships solely  to  cases  where  a  mine  is  owned  by  the  parties 
working  it,  for  it  is  evident  that  a  mining  partnership 
may  exist  as  well  where  the  parties  have  an  interest 
merely  in  the  working  of  a  mine,  or  in  carrjdng  on  min- 
ing operations,  as  where  they  own  the  mine  itself. 
Indeed,  in  the  cases  where  the  question  of  mining  part- 
nership first  arose  in  the  English  courts,  it  was  doubted 
whether  the  joint,  or  joint  and  several,  owners  of  mines^ 
who  combined  to  reaUze  and  enjoy  the  profits  of  the 
estate  under  a  general  system  of  management,  should  be 
considered  other  than  joint  tenants,  or  tenants  in  com- 
mon of  the  land,  not  subject  to  the  laws  of  partnership; 
while,  on  the  other  hand,  a  combination  for  the  working 
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of  mines  merely,  or  as  a  paramomit  object,  and  trading 
and  dealing  in  the  products,  would  constitute  a  partner- 
ship for  such  purpose.  But  these  views  were  subse- 
quently modified,  so  that  fpr  many  years  both  English 
and  American  authorities  have  held  that  co-tenant  own- 
ers, as  well  as  lessees  or  parties  having  only  equitaj3le 
interests  in  the  property,  or  holding  under  license  to 
work  or  develop,  or  where  the  owner  furnishes  the  mine 
and  another  the  capital  and  labor  under  an  agreement  to 
share  the  profits  of  the  mine  jointly,  in  all  such  cases 
there  may  be  a  partnership  for  mining  purposes. 

For  a  concise  review  of  rules  and  decisions  upon  this 
subject,  see  Rockwell  on  Mines,  chapter  Y,  and  the  caae 
of  Sktllman  v.  Lachmariy  23  Cal.  290,  and  where,  as 
also  in  the  case  of  Charles  v.  Eschelmarij  6  Col.,  the  dis- 
tinguishing differences  between  mining  and  ordinary 
partnerships  are  pointed  out.  Whether  a  partnership 
exists,  is  a  question  of  fact;  what  a  partnership  is,  is  a 
question  of  law.  Parsons  on  Part.  p.  T.  We  think  the 
facts  in  this  case  fairly  establish  the  relation  of  partner- 
ship between  the  defendants,  with  respect  to  the  mining 
operations  for  the  carrying  on  of  which  the  debt  here 
sued  for  was  contracted.  It  was  one  of  those  mining 
partnerships,  so  common  in  this  country,  formed  for  the 
purpose  of  carrying  on  mining  operations  in  a  particular 
adventure,  combining  some  of  the  incidents  of  an  ordi- 
nary partnership,  and  some  of  the  incidents  of  a  tenancy 
in  common.  Settembre  v.  Putnam^  30  Cal.  493.  To 
the  extent  of  their  interest  in  the  property  they  were 
tenants  in  common,  and  in  the  working  of  the  mine  they 
are  to  be  considered  as  partners.  Dougherty  v.  Creary^ 
30  Cal.  300;  Duryea  v.  Bivrt,  28  Cal.  569;  Skillman  v. 
Lachjnan,  23  Cal.  200.  Upon  the  contract  with  the 
owner  of  the  mine,  the  defendants  had  an  option  of  the 
property  in  which  the  respective  interests  of  each  were 
defined  and  understood,  while  the  working  of  the  mine 
was  for  their  joint  benefit  and  profit,  establishing  such  a 
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community  of  interest  in  the  adventure  as  constitutes  a 
mining  partnership.  Parsons  on  Partnership,  §  6T; 
Duryea  v.  Burt,  supra.  Mr.  Parks  himself  testifies  that 
the  bond  was  to  purchase  the  property,  and  contained  a 
condition  ^*that  Mr.  Bush  and  his  party  desired  to  pur- 
chase the  property,  and  were  purchasing  it  to  take  out 
mineraly  and  it  run  for  sixty  or  ninety  days  or  more  for 
working  the  property,  and  pay  money  for  the  mine." 
Mr.  Yates,  in  his  testimony,  says:  "  Mr.  Bush  inquired 
of  Mr.  Brandon  about  the  working  of  the  mine,  and  Mr. 
Brandon  explained  to  Bush  exactly  how  the  mine  ought 
to  be  worked;  that  there  ought  to  be  a  tunnel  run  to 
connect  with  a  certain  shaft  on  the  hill,  and  Bush  and 
Brandon  settled  the  thing  finally.''  Yates  further  stated, 
on  cross-examination,  'Hhat  the  matter  of  working  the 
mine  was  perfectly  understood;  that  Bush  and  Henderson 
made  the  office  of  Parks  and  Yates  their  headquar- 
ters; that  he,  Yates,  frequently  inquired  of  Henderson 
how  the  mine  was  getting  along;  that  he  made  such  in- 
quiries on  account  of  his  interest  in  the  mine."  We 
think  this  and  the  other  testimony  in  the  case  upon  this 
point  fully  estabUshes  the  fact  that  there  was  a  joint  in- 
terest and  co-operation  of  all  the  defendants  in  the  work- 
ing of  the  mine,  and  such  interest  and  co-operation 
constitutes  a  mining  partnership. 

"  A  partnership  may  be  implied  from  the  acts  of  the 
parties,  as  well  as  by  express  intent  and  agreement.  It 
is  not  necessary  that  the  intention  of  being  partners 
should  be  expressed  in  words,  for  the  law  supplies  the 
want  of  these  words."  Parsons  on  Part.  87.  And  even 
though  parties  may  not  intend  to  become  partners,  yet, 
if  they  enter  into  such  business  relations  and  carry  on 
such  acts  as  in  law  constitutes  a  partnership,  they  are  no 
less  partners  than  if  they  had  fully  intended  to  become 
such.  Id.  86.  In  seeking  to  establish  a  partnership 
relation,  it  is  a  rule  of  evidence  that  less  strictness  of 
evidence   is   required   where   partners   are   sued   than 
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where  they  themselves  sue  as  such.     Greenleaf  s  Er. 
§483. 

And  while  the  members  of  these  mining  partnerships 
may  not  possess  implied  authority  to  bind  the  company 
or  firm  by  a  promissory  note,  or  for  money  borrowed  to 
carry  on  the  business,  yet,  as  an  incident  of  such  partner- 
ship, they  have  authority  to  bind  each  other  by  dealings 
on  credit  for  the  purpose  of  working  the  mines,  if  it  ap- 
pears to  be  necessary  or  usual  in  the  management  and 
course  of  working  the  mines.  Skillman  v.  Lachmqn, 
supra. 

In  this  case  the  articles  purchased  of  the  plaintiff  were 
essential  to  the  carrying  on  of  the  business  and  the  ac« 
complishment  of  the  purpose  of  defendants  in  working 
the  mine,  and  the  debt  being  created  in  the  necessary  and 
usual  course  of  the  business,  and  within  the  scope  of  the 
partnership  adventure,  the  individual  member  who  made 
the  purchase  had  lawful  authority  to  contract  the  debt 
and  to  bind  his  copartners  thereby. 

The  general  principle  which  lies  at  the  foundation  of  a 
partner's  liabihty  is  that  every  partner  has  full  and  abso- 
lute authority  to  bind  all  the  partners  by  his  acts  or  con- 
tracts in  relation  to  the  business  of  the  firm,  in  the  same 
manner  and  to  the  same  extent  as  if  he  held  full  powers 
of  attorney  from  all  the  members.  Parsons  on  Partner- 
ship, §  95. 

This  rule  rests  upon  the  doctrine  of  principal  and 
agent,  and  indeed  it  may  be  said  that  partnerships  are 
but  modified  forms  of  the  relation  of  principal  and 
agent. 

Aside  from  the  differences  which  exist  between  a  min- 
ing partnership  and  an  ordinary  commercial  partnership, 
none  of  which  are  involved  in  this  case,  the  principles 
and  rules  of  law  applicable  to  the  latter  also  govern  the 
former.  Hence,  the  defendant  Henderson  did  not  require 
special  or  express  authority  from  the  other  partners  in 
order  to  bind  them  in  the  purchase  of  the  goods  from  the 
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plaintiff.  His  authority,  implied  by  the  law  of  agency, 
arising  out  of  the  partnership  relation  between  the  defend- 
ants, was  ample.  True,  this  authority  of  each  partner 
to  bind  the  others  is  an  implied  one,  and,  as  between  the 
partners  themselves,  there  may  exist  by  express  agree- 
ment a  limitation  upon  the  general  implied  authority; 
but  third  persons,  dealing  with  the  firm  without  notice 
of  such  restrictions,  are  not  affected  thereby  with  respect 
to  dealings  within  the  scope  of  the  partnership  business. 
Parsons  on  Partnership,  §  95. 

Hence,  it  is  no  defense,  in  this  case,  that  it  was  agreed 
between  the  partners,  if  such  be  the  fact,  that  the  de- 
fendants, Parks  and  Yates,  were  not  to  be  chargeable 
with  the  expenses  of  the  business  beyond  their  contribu- 
tion of  legal  services  as  claimed,  for  however  binding 
this  might  operate  upon  the  partners  inter  se,  it  could 
not  affect  the  plaintiff,  who  dealt  with  them  without  any 
notice  of  restriction  upon  the  individual  liability  of  par- 
ticular members.  Parsons  on  Partnership,  §§  94,  130; 
Wood  cfc  Oliver  v.  Velletts  et  cU.  7  O.  St.  172;  Burgam 
V.  Lyall  et  al.  2  Mich.  102 ;  LyaM  &  Taller  v.  Sanboum^ 
id.  109;  Fisher  v.  Bowles,  20  111.  396;  Greenleafs  Evi- 
deuce,  §  481,  and  cases  cited. 

As  is  said  in  Winship  v.  Bank  of  U.  S.  5  Pet.  661,  "It 
is  usual  to  buy  and  sell  on  credit,  and  if  this  be  so,  the 
partner  who  purchases  on  credit  in  the  name  of  the  firm 
must  bind  the  firm.  This  is  a  general  authority  held  out 
to  the  world,  to  which  the  world  has  a  right  to  trust. 
The  articles  of  copartnership  are  perhaps  never  published. 
They  are  rarely,  if  ever,  seen,  except  by  the  partners 
themselves.  The  stipulations  they  may  contain  are  to 
regulate  the  conduct  and  rights  of  the  parties  as  between 
themselves.  The  trading  world,  with  whom  the  com- 
pany is  in  perpetual  intercourse,  cannot  individually  ex- 
amine these  articles,  but  must  trust  to  the  general  powers 
contained  in  all  partnerships.  The  acting  partners  are 
identified  with  the  company,  and  have  power  to  conduct 
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the  usual  business  in  the  usual  way.  This  power  is  con- 
ferred by  entering  into  the  partnership,  and  is,  perhaps, 
never  to  be  found  in  the  ^articles.  If  it  is  to  be  restrained, 
fair  dealing  requires  that  the  restriction  should  be  made 
known.  These  stipulations  may  bind  the  partners,  but 
ought  not  to  affect  those  to  whom  they  are  imknown, 
and  who  trust  to  the  general  and  well  established  com- 
mercial law.  None  of  the  defendants,  in  their  answers, 
set  up  a  special  partnership  or  averred  any  limitation  of 
liability  as  partners,  and  hence  evidence  of  any  such  re- 
striction was  inadmissible.  To  render  such  evidence 
admissible,  it  was  essential  to  plead  such  limitation,  and 
also  aver  notice  thereof  to  the  plaintiff  previous  to  the 
purchase  of  the  goods.  Greenleaf  s  Evidence,  §  485; 
Lomme  v.  Kintzig^  1  Mont.  295. 

Upon  the  uncontradicted  evidence  in  the  case,  both  the 
partnership  of  all  the  defendants  and  their  liability,  as 
such,  to  the  plaintiff  for  the  amount  claimed,  were  estab- 
lished as  conclusions  of  law,  and  the  plaintiff  was  enti- 
tled to  the  judgment  demanded. 

Another  question  presented  relates  to  the  subject  of  de- 
fault. It  is  argued  by  counsel  for  defendants  that  no 
judgment  could  have  been  properly  rendered  against 
those  defendants  who  failed  to  answer,  for  the  reason 
that  a  default  was  not  fii'st  taken  against  them  for  fail- 
ure to  answer.  We  do  not  regard  this  as  a  valid  objec- 
tion. The  default  couM  as  well  be  recited  and  entered  at 
the  time  of  the  rendition  of  final  judgment  as  before.  The 
taking  of  a  default  against  a  defendant  upon  failure  to 
plead  is  a  privilege  of  the  plaintiff,  and  if  he  chooses  to 
"wraive  it  previous  to  trial,  it  is  not  a  matter  of  which  the 
party  in  default  can  complain.  The  only  purpose  of  a 
default  is  to  limit  the  time  during  which  the  defendant 
may  file  his  answer,  and  that  time  never  extends  beyond 
a  trial  and  judgment.    Drake  v,  Davenick,  45  Cal.  455. 

There  is  no  difference  in  principle  between  a  final  judg- 
ment against  a  defendant  in  default  for  failure  to  answer 
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and  a  judgment  against  a  defendant  nil  dicit.  And  it 
has  been  held  that,  where  a  final  judgment  has  been  ren- 
dered against  one  who  was  in  default,  the  taking  of  a  de- 
fault, *^  if  it  was  essential  to  the  orderly  conduct  of  the 
proceedings,''  will  be  presumed  when  the  contrary  does 
not  appear.     Miller  v.  Miller^  33  Cal.  353. 

Under  common  law  practice  the  summons  first  issued, 
and  the  declaration  was  not  filed  until  the  first  day  of  the 
ensuing  term,  or,  under  our  former  practice,  ten  days 
before  the  term,  and  on  appearance  defendant  answered 
only  when  he  was  ruled  so  to  do  by  order  of  the  court. 
Under  the  code  practice,  the  conditions  of  the  default  are 
prescribed  by  statute.  If  the  plaintiff  fails  to  take  a 
default  before  trial,  this  is  a  favor  to  defendant,  of  which 
he  cannot  complain  or  reap  advantage.  The  validity  of 
a  judgment  upon  trial  had  cannot  be  made  to  rest  upon 
a  withholding  by  the  plaintiff  of  a  favor  to  defendant, 
or  a  waiver  of  a  statutory  privilege. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Reversed. 


Hughes  v.  Cummings  et  al. 

1.  Under  section  75  of  the  code,  a  county  (!t>urt  may  reinstate  a  canse 
after  the  expiration  of  the  term  at  which  it  was  dismissed,  and  a 
district  court  has  no  power,  in  a  collateral  proceeding,  to  pass  upon 
the  validity  of  an  order  made  by  the  county  judge  reinstating  a 
cause  upon  the  docket  of  the  county  court. 

3.  A  county  court  does  not  lose  its  jurisdiction  of  its  judgment  in  a 
cause  appealed  thereto  from  a  justice  of  the  peace  upon  the  filing 
and  recording  a  transcript  of  the  judgment  rendered  by  the  justice 
in  the  office  of  the  clerk  of  the  district  court. 

3.  The  jurisdiction  of  a  county  court  must,  in  a  collateral  proceeding, 
be  tested  by  its  own  record. 

Error  to  District  Court  of  Clear  Creek  County. 
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Mr.  0.  C.  Post  and  Mr.  W.  T.  Hughes,  for  plaintiff  in 
error. 

Mr.  E.  S.  Morrison,  for  defendant  in  error. 

Beck,  C.  J.  The  controlling  question  presented  by  this 
record  is,  whether  the  district  coui-t  had  the  power,  in  a 
collateral  proceeding,  to  pass  upon  the  validity  of  an 
order  made  by  the  county  judge,  reinstating  a  certain 
cause  upon  the  docket  of  the  county  court. 

If  the  district  court  did  not  possess  such  power,  it  is 
immaterial,  so  far  as  the  present  action  is  concerned, 
whether  the  action  of  the  county  judge  was  erroneous  or 
otherwise;  for  if  erroneous,  the  error  can  only  be  cor- 
rected in  a  direct  proceeding. 

This  is  an  action  upon  an  appeal  bond,  executed  by  the 
defendants  in  error  to  perfect  an  appeal  from  a  judgment 
of  a  justice  of  the  peace,  to  the  county  court.  One 
Henry  B.  Beighley  recovered  a  judgment,  before  the 
magistrate,  for  the  sum  of  $200,  and  costs  of  suit,  against 
the  defendant  in  error,  Owen  Cummings.  From  this 
judgment  Cummings  took  an  appeal  to  the  county  court, 
but  failing  to  prosecute  his  appeal,  it  was  dismissed  for 
want  of  prosecution  and  for  failure  of  the  appellant  to 
comply  with  a  rule  entered  against  him  by  the  county 
court,  requiring  payment  of  certain  costs. 

Th;  complaint  iu  the  present  action  avers  that  said 
judgment  was  assigned  by  the  plaintiff  Beighley  to 
Hughes,  the  plaintiff  in  error,  on  the  same  day  on  which 
the  appeal  was  dismissed. 

The  defendants  in  error  set  out  in  their  answer,  by  way 
of  abatement  of  this  action  upon  the  appeal  bond,  an 
order  of  the  county  judge  reinstating  the  appeal  upon 
the  docket  of  the  county  court,  alleging,  in  this  connec- 
tion, that  there  was  no  final  judgment  in  the  cause  so 
appealed,  but  that  the  same  is  still  pending  and  undeter- 
mined in  said  county  court. 

Plaintiff  in  error  replied,  averring,  among  other  mat- 
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ters,  that  he  is  and  has  been  the  sole  and  exclusive  owner 
of  the  judgment  from  the  day  of  the  dismissal  of  the 
appeal,  and  that  neither  he  nor  said  Beighley  had  notice 
of  the  institution  of  proceedings  to  reinstate  the  appeal 
To  this  replication  the  district  court  sustained  a  demur- 
rer,  and  gave  judgment  that  the  defendants  go  without 
day.  This  being*  a  collateral  action,  the  ruling  of  the 
district  court  was  correct,  unless  it  appears  from  the  rec- 
ords of  the  county  court  that  the  latter  court  acted  with- 
out jurisdiction  in  reinstating  the  appeal.  If  the  county 
court  can  be  said  to  have  acted  within  its  jurisdiction, 
the  district  court  had  no  power  to  either  i-evise  or  nullify 
its  action. 

The  order  was  made  by  the  county  judge  at  chambers, 
seventeen  days  after  the  adjournment  of  the  term  at 
which  the  appeal  was  dismissed. 

Statutory  authority  for  such  an  order  is  found  in  §  75 
of  the  Code  of  Civil  Procedure  (1877),  which  provides, 
among  other  things,  that  "the  court  may,  *  *  * 
upon  such  terms  as  may  be  just,  and  upon  payment  of 
costs,  relieve  a  party,  or  his  legal  representatives,  from 
a  judgment,  order  or  other  proceeding  taken  against  him 
through  mistake,  inadvertence,  surprise,  or  excusable 
neglect;  and  when,  for  any  cause  satisfactory  to  the 
court,  or  the  judge  at  chambers,  the  party  aggrieved  has 
been  unable  to  apply  for  the  relief  sought  during  the 
term  at  which  such  judgment,  order  or  proceeding  com- 
plained of  was  taken,  the  court,  or  judge  at  chambers  in 
vacation,  may  grant  the  relief  upon  application  made 
within  a  reasonable  time,  not  exceeding  five  months 
after  the  adjournment  of  the  term." 

The  rule  applicable  to  the  judgments  and  orders  of 
courts  of  general  jurisdiction  is  stated  to  be,  that,  in  col- 
lateral actions,  when  the  record  discloses  nothing  to  the 
contrary,  jurisdiction  over  the  person  as  well  as  the  sub- 
ject-matter will  always  be  presumed.  Wells  on  the  Ju- 
risdiction of  Courts,  §§  32,  37;  Baker  v.  ChampUriy   12 
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Iowa,  204;  Housh  v.  The  People^  66  DL  181;  Wenner  v. 
Thornton,  98  111.  168. 

In  the  leading  case  of  Peacock  v.  Bell,  1  Saund.  74, 
the  rule  is  thus  stated:  ^^  Nothing  shall  be  intended  to 
be  out  of  the  jurisdiction  of  a  superior  court  but  that 
which  especially  appears  to  be  so,  and  on  the  contrary, 
nothing  shall  be  intended  to  be  within  the  jurisdiction 
of  an  inferior  court  but  that  which  is  expressly  alleged.''^ 

This  general  rule,  as  qualified  by  the  supreme  court  of 
the  United  States  in  Oalpin  v.  Page,  18  Wall.  365,  is, 
"that  a  superior  court,  of  general  jurisdiction,  proceed- 
ing within  the  scope  of  its  powers,  is  presumed  to  act 
rightly.  All  intendments  of  law  in  such  cases  are  in 
favor  of  its  acts.  It  is  presumed  to  have  jurisdiction  to 
give  the  judgments  it  renders  until  the  contrary  appears. 
And  this  presumption  embraces  jurisdiction  not  only  of 
the  cause  or  subject-matter  of  the  action  in  which  the 
judgment  is  given,  but  of  the  parties  also.  The  former 
will  generally  appear  from  the  character  of  the  judg- 
ment, and  will  be  determined  by  the  law  creating  the 
court  or  prescribing  its  general  powers.  The  latter  should 
regularly  appear  by  evidence  in  the  record  of  service  of 
process  upon  the  defendant,  or  his  appearance  in  the 
action.  But  when  the  former  exists,  the  latter  will  be 
presumed. '^  This  rule  has  been  held  applicable  to  the 
county  courts  of  this  state,  by  former  decisions  of  this 
court.  Martin  v.  Force,  3  Col.  199;  Gomer  v.  Chaffee, 
5  Col.  383. 

The  order  of  the  county  judge  reinstating  the  appeal 
is  set  out  in  the  record  before  us,  and  while  it  does  not 
show  affirmatively  that  the  requisite  notice  was  given, 
we  are  not  advised  that  the  records  of  that  court  contain 
anything  to  the  contrary.  The  county  court  clearly  had 
jurisdiction  of  the  subject-matter,  and  in  a  collateral 
proceeding  it  must  be  presumed  to  have  had  jurisdiction 
of  the  parties  also. 

The  position  of  the  plaintiff  in  error,  based  upon  de- 
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cisions  of  the  supreme  court  of  California,  on  a  statute 
essentially  different  from  our  own,  that  jurisdiction  to 
set  aside  a  judgment,  or  to  reinstate  a  cause,  ceases  at 
the  close  of  the  term,  cannot  be  entertained  without  wil- 
fully ignoring  the  statute  aboVe  cited.  Equally  untenable 
is  the  proposition  that  the  county  court  lost  jurisdiction 
over  its  judgment  upon  the  filing  and  recording  a  tran- 
script of  the  judgment  rendered  by  the  justice  of  the 
peace,  in  the  office  of  the  clerk  of  the  district  court. 
The  statute  which  authorizes  such  transcript  to  be  so  filed 
and  recorded  specifies  when  and  for  what  purpose  the 
same  may  be  done,  viz. :  When  the  defendant  has  not 
sufficient  personal  property  to  satisfy  the  judgment,  and 
the  plaintiff  desires  to  have  the  same  levied  upon  real 
property. 

It  is  for  this  purpose  that  a  judgment  of  a  justice  of 
the  peace  is  given  the  effect  of  a  judgment  of  the  district 
court. 

In  respect  to  the  point  raised  by  the  plaintiff  in  error, 
that  when  a  judgment  has  been  assigned  it  cannot  be 
legally  vacated  without  notice  to  the  assignee,  it  is  only 
necessary  to  say  the  point  is  not  available  in  the  present 
action.  The  jurisdiction  of  the  county  court  must  be 
tested  by  its  own  record  in  collateral  actions,  and  cannot 
be  impeached  by  allegation  merely.  It  does  not  even 
appear  that  there  was  any  record  in  said  court  of  the  as- 
signment of  the  judgment,  nor  does  it  appear  that  the 
court  had  any  knowledge  of  the  assignment. 

Whatever  relief  the  plaintiff  in  error  may  be  entitled 
to  i-eceive  must  be  sought  in  a  direct  proceeding  to  re- 
view the  rulings  and  judgment  of  the  county  court. 
Judgment  affirmed. 

Affirmed. 
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that  it  is  without  jurisdiction  of  the  subject-matter  of  the  action.  '  17 14 

In  such  case,  whether  there  is  disclosed  a  want  of  jurisdiction  ab  L^^  ^ 
initiOf  or  whether  the  matter  made  to  appear  operates  as  a  divest- 
iture of  a  jurisdiction  rightfully  acquired  or  assumed  in  the  be- 
ginning, it  is  the  duty  of  the  court  to  dismiss  the  action. 
2.  In  such  case  the  costs  held  to  be  rightfully  taxed  against  the  party 
bringing  the  action  in  the  county  court  when  it  might  have  been 
brought  and  determined  in  the  district  court,  which  had  concur- 
rent and  unlimited  jurisdiction  in  such  cases. 

Appeal  from  County  Court  of  Jefferson  County. 
The  facts  are  stated  in  the  opinioii. 
Messrs.  Charles  and  Dillon,  for  appellant. 
Mr.  G.  B.  Beed,  for  appellee. 

Stone,  J.  The  appellant  filed  its  petition  in  the  county 
court  of  Jefferson  county,  praying  a  condemnation  for 
right  of  way  for  its  road  through  certain  lands  of  the 
appellee,  under  the  provisions  of  the  statute  in  that  be- 
half. In  order  to  bring  the  proceedings  within  the  lim- 
ited jurisdiction  of  the  court,  the  petition  contained  the 
necessary  averment  that  the  amount  of  compensation 
and  damages  to  be  ascertained  for  the  right  of  way  afore- 
said would  not  exceed  the  sum  of  $2,000. 

A  jury  of  freeholders  having  been  demanded  by  the 
appellee,  was  impaneled  and  sworn,  and  said  jury,  hav- 
ing examined  the  premises,  returned  a  finding  and  ver- 
dict into  court  that  the  value  of  the  lahd  taken  by  the 
petitioner  was  $444. 07^,  and  that  the  damages  to  the  resi- 
due of  the  land  was  $2,700,  amounting  altogether  to 
$3,144.07i,  and'that  the  benefit  to  the  property  by  reason 
of  the  construction  of  said  road  was  nothing.     There- 
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upon  appellant  moved  that  the  verdict  be  set  aside,  and 
a  new  trial  granted. 

After  argument  and  consideration  of  the  motion,  the 
court  set  aside  the  verdict,  refused  a  new  trial,  and  dis- 
missed the  proceedings  at  the  cost  of  the  petitioner. 
From  this  judgment  the  petitioner  appealed  to  this  court, 
and  assigns  for  error:  First.  The  refusal  of  proper  testi- 
mony. Second.  The  admission  of  improper  testimony. 
Third.  The  overruling  the  motion  for  new  triaL  Fourth. 
The  dismissal  of  the  cause  and  the  judgment  for  costs 
against  the  appellant. 

The  errors  relating  to  the  testimony  we  have  no  means 
of  examining  into,  since  no  testimony  whatever  is  pre- 
sented in  the  abstract  of  the  record,  nor  any  exceptions 
thereto,  nor  rulings  nor  instructions  of  the  court  thereon, 
nor  is  any  question  arising  upon  these  assignments  dis- 
cussed in  the  briefs  filed. 

The  third  and  fourth  grounds  of  error  may  be  consid- 
ered together. 

It  is  insisted  by  counsel  for  appellant,  that  the  aver- 
ments of  the  petition  filed  in  the  proceeding  presented  a 
case  within  the  jurisdiction  of  the  court,  and  that  *'the 
jurisdiction  or  power  of  the  court  to  hear  and  determine 
a  cause  is  invoked  by  the  allegations  of  the  petition,  com- 
plaint or  claim  filed  in  the  cause,  and  that  it  is  the  duty 
of  the  court  to  hear  and  finally  determine  such  cause  in 
the  exercise  of  the  jurisdiction  so  acquired." 

The  first  part  of  this  proposition  is  undoubtedly  true, 
but  the  latter  part  is  correct  only  as  a  general  rule;  and 
an  exception  to  such  rule  is  necessarily  created  where, 
pending  the  proceedings  prior  to  final  judgment,  some 
fact  or  matter  arises  judicially,  which  discloses  that  the 
apparent  jurisdiction  of  the  court,  up  to  that  time,  no 
longer  exists.  This  is  illustrated  in  actions  in  justices' 
courts  relating  to  real  estate,  where,  when  it  is  made  to 
appear,  pending  the  proceeding,  that  the  title  or  bound- 
aries are  in  dispute,  or  that  the  value  of  the  property  in 
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controversy  is  in  excess  of  the  jurisdiction  of  the  court, 
the  proceedings  are  by  statutory  provisions  suspended, 
and  the  cause  certified  to  the  district  court.  Or,  take  an 
action  in  replevin  in  a  justice's  or  county  court;  the 
plaintiff  may  in  his  complaint  allege  the  value  of  the 
property  to  be  within  the  jurisdiction  of  such  court,  yet 
if,  in  the  course  of  the  proceedings,  it  should  appear  that 
the  actual  value  of  the  property,  at  the  time  the  action 
was  brought,  was  greater  than  the  amount  of  which  such 
court  had  jurisdiction,  this  fact  would  operate  to  divest 
the  court  of  the  apparent  jurisdiction  of  the  subject-mat- 
ter, which  up  to  that  stage  of  the  case  hp-d  been  rightfully 
assumed. 

Now,  in  these  statutory  proceedings  for  condemnation 
of  land  for  right  of  way  or  other  authorized  purposes, 
while  the  value  of  the  land  to  be  taken  can  be  estimated 
with  approximate  certainty  before  the  commencement  of 
the  proceeding,  the  damages  which  are  to  be  awarded,  if 
found  to  accrue,  are  likely  to  be  very  differently  esti- 
mated by  the  parties  to  the  proceeding,  and  can  be  actu- 
ally determined  only  by  judicial  ascertainment;  this, 
together  with  the  compensation  for  the  land  taken,  being 
one  of  the  main  objects  of  the  proceeding. 

In  these  cases  the  nominal  plaintiff  is,  in  a  certain 
sense,  the  real  defendant,  who  goes  into  court  to  ask  for 
an  ascertainment  and  adjudication  of  how  much  he  shall 
pay  to  the  nominal  defendant.  And  in  such  cases,  the 
plaintiff,  if  he  brings  his  proceeding  in  a  court  of  limited 
jurisdiction,  takes  the  risk  of  an  award  which  will  oust 
the  court  of  jurisdiction  to  proceed  further  than  such 
ascertainment. 

It  is  contended  by  counsel  for  appellant,  in  the  argu- 
ment filed,  that  since  the  petition,  when  filed,  disclosed  a 
case  within  the  jurisdiction  of  the  court,  it  was  error  to 
dismiss  the  case  ^*  upon  extraneous  matters  outside  the 
record; "  and  to  avoid  the  effect  of  the  verdict,  which 
certainly  became  a  part  of  the  record  as  soon  as  entered, 
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upon  the  rendition  thereof.  Counsel  further  argue,  that, 
*'  upon  setting  aside  the  verdict,  the  jurisdiction  of  the 
court  became  perfect  and  complete,  as  shown  by  the 
record,  and  it  then  became  the  duty  of  the  court,  in 
the  exercise  of  the  jurisdiction  averred  in  the  petition,  to 
grant  a  new  trial  and  hear  and  determine  the  cause." 

This  contention  of  counsel,  while  plausible  as  thus 
stated,  we  think  is  manifestly  unsound. 

As  appears  by  the  record  of  the  ruling  of  the  court  upon 
the  motion  to  set  aside  the  verdict  and  for  new  trial,  and 
the  judgment  of  dismissal,  the  verdict  in  this  case  was 
not  set  aside  because  it  was  a  result  of  passion  or  preju- 
dice of  jurors,  nor  l)ecause  the  amount  of  damages  and 
compensation  awarded  was  larger  than  warranted  by  the 
evidence;  on  the  contrary,  the  recoi-d  expressly  shows 
that  the  court  regarded  the  verdict  as  a  reasonable  de- 
termination of  the  amount  to  be  awarded,  and  dismissed 
the  action  because  the  excess  of  jurisdiction  was  thereby 
disclosed;  and  the  setting  aside  the  verdict,  for  whatever 
reason  it  was  done,  as  a  prelude  to  the  dismissal,  did  not 
avoid  the  jurisdictional  fact  disclosed  by  the  recorded 
verdict. 

While  this  proceeding  is  a  statutory  one,  to  afford  a 
provisional  remedy  for  a  special  purpose,  the  same  prin- 
ciples  must  apply  to  it  which  are  applicable  to  ordinary- 
actions  where  the  court  has  judicially  ascertained  that  it 
is  without  jurisdiction  of  the  subject-matter  of  the  action. 
In  such  case,  whether  there  is  disclosed  a  want  of  such 
jurisdiction  ab  initio^  or  whether  the  matter  made  to 
appear  operates  as  a  divestiture  of  a  jurisdiction  right- 
fully acquired  or  assumed  in  the  beginning,  it  is  the  duty 
of  the  court  to  dismiss  the  action.  The  case  of  The  Ijouis^ 
ville,  If.  A.  d:  Chicago  R'y  Co.  v.  Johnson^  67  Ind.  646, 
is  analogous  in  principle..  Suit  was  brought  to  recover 
the  value  of  an  animal  killed  by  the  cars  of  the  railway 
company,  under  a  statute  which  provided  that  such  ac- 
tions should  be  brought  in  justices'  courts,  unless  the  value 
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of  the  animal  exceeded  $50,  in  which  case  they  should  be 
brought  in  the  court  of  common  pleas  or  in  the  circuit 
court. 

The  action  was  commenced  in  the  circuit  court  upon 
a  complaint  alleging  the  value  of  the  animal  to  be  $60. 
The  jury  returned  a  verdict  of  $47  as  the  fair  market 
value  of  the  animal  killed.  A  motion  to  dismiss  was 
overruled,  and,  upon  appeal  to  the  supreme  court,  it  was 
held  that  the  value  of  the  animal,  as  a  criterion  of  the 
jurisdiction  of  the  court,  was  to  be  determined,  not  by 
the  value  alleged  in  the  complaint  upon  which  jurisdic- 
tion properly  attached  in  the  first  instance,  but  by  the 
real  value  as  found  by  the  court  or  jury  upon  trial;  and 
that,  therefore,  when,  upon  the  trial,  the  fact  was  judi- 
cially shown  by  the  verdict  that  the  case  was  not  within 
the  jurisdiction  of  the  court,  there  was  no  authority  to 
proceed  further  therein,  but  that  the  court  should  have 
dismissed  it. 

In  the  case  at  bar  the  costs,  upon  dismissal,  were  prop- 
erly taxed  to  the  petitioner  company,  which  brought  the 
action  in  the  county  court  at  its  own  risk,  when  it  might 
have  been  brought  and  determined  in  the  district  court, 
which  has  concurrent  and  unlimited  jurisdiction  in  such 
cases. 

There  being  no  error  in  the  judgment  appealed  from, 

it  will  be  affirmed. 

Judgment  affirmed. 


COFPMAN  ET  AL.  V.  BrOWN. 

Wheie  an  amount  is  acknowledged  in  the  pleadings  to  be  due  plaintifT, 
it  is  error  to  find  a  verdict  or  render  a  judgment  for  a  less  amount 
than  that  admitted  by  the  pleadings. 

Appeal  from  District  Court  of  San  Juan  County. 
The  case  is  stated  in  the  opinion. 
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Messrs.  Hudson  and  Slatmaker  and  Messrs.  C.  M. 
Fbazier  and  M.  B.  Carpenter,  for  appellants — ex  parte. 

Per  Curiam:  There  is  some  conflict  in  the  evidence  as 
to  the  exact  date  when  the  partnership  of  appellants  was 
formed.  But  the  cause  was  tried  to  a  jury,  and  we  will 
not  disturb  their  finding  upon  this  question,  which  was 
submitted  to  and  considered  by  them. 

The  answer  avers  a  tender  of  $31.40,  and  admits  an 
indebtedness  to  plaintiffs  of  that  amount,  yet  the  jury 
return  a  verdict  for  only  $20.40,  and  the  com-t  rendered 
judgment  therefor.  No  question  is  made  as  to  the  suffi- 
ciency of  the  tender,  and  we  think,  under  the  verdict, 
plaintiffs  ought  not  to  recover  their  costs. 

Although  the  evidence  may  have  convinced  the  jury 
that  plaintiffs'  just  demand  did  not  exceed  the  sum 
named  in  their  verdict,  yet  defendant  was  and  is  bound 
by  the  admission  in  his  answer.  Plaintiffs  were,  in  any 
event,  entitled,  under  the  pleadings,  to  recover  $31.40, 
and  the  court  should  have  rendered  judgment  for  that 
amount. 

The  judgment  will  be  reversed  and  cause  remanded, 
with  directions  to  the  district  court  to  render  judgment 
for  the  sum  above  named. 

The  costs  of  the  appeal  will  be  equally  divided  between 

the  parties;  the  balance  of  costs  will  be  taxed  against 

appellants. 

Beversed. 
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1,  It  is  not  error  to  permit  an  answer  to  be  filed  after  thestatutoiy  pe- 
riod for  answering  has  expired  —  no  default  having  been  entered. 
Qtuxre,  whether  the  code  renders  it  neoessary  in  such  case  to  obtain 
leave  of  the  court  to  file  answer. 

3.  In  purely  equitable  cases,  the  trial  must  be  to  the  court,  unless  both 
parties  consent  to  a  trial  by  a  jury.  Neither  the  chapter  on  refer- 
ences, nor  any  other  provision  of  the  code,  operates  to  deprive  the 
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court  of  the  right,  in  such  cases,  to  direct,  upon  its  own  motion,  the 
taking  and  reporting  of  the  evidence  hy  a  referee.  The  trial  may 
be  upon  proofs  thus  taken,  or  upon  testimony  given  in  open  court. 

8.  The  pronouncing  of  judgment  is  a  judicial  act ;  the  entry  of  record 
thereof  is  a  ministerial  duty.  The  judgment  is  complete  when 
properly  declared,  though  the  mechanical  act  of  recording  the 
same  has  not  been  performed*  It  is  not  essential  that  this  be  done 
in  term  time. 

4.  Where  a  cause  is  tried  to  the  court  upon  proofs  taken  by  a  referee 
or  master,  it  is  the  duty  of  the  supreme  court  to  sift  and  weigh  all 
the  evidence,  with  a  view  to  a  just  determination,  uninfluenced  by 
the  proposition  that  the  court  below  had  supeidor  facilities  to  judge 
of  the  credibility  of  witnesses,  and  the  judgment  will  be  reversed 
if  not  supported  by  the  weight  of  evidence. 

5u  If  the  construction  of  a  ditch  be  prosecuted  with  reasonable  dili- 
gence, the  right  to  water  therethrough  relates  back  to  the  com- 
mencement thereof. 

6.  A  failure  to  use  water  is  comi)etent  evidence  of  an  abandonment  of 

the  right  thereto ;  and  if  continued  for  an  unreasonable  period,  it 
creates  a  presumption  of  an  intention  to  abandon ;  but  this  pre- 
sumption is  not  conclusive  and  may  be  overcome  by  other  satisfac- 
tory proofs. 

7.  A  change  of  the  point  of  diversion  on  the  same  stream  does  not 

affect  the  priority  acquired  by  the  original  appropriation,  provided 
the  quantity  of  water  diverted  remains  the  same,  and  no  inter- 
vening appropriator  is  injured. 

8.  To  acquire  a  right  to  water  from  the  date  of  diversion  one  must, 

within  a  reasonable  time,  employ  the  same  in  the  business  for  which 
it  was  taken. 

Appeal  from  District  Court  of  Custer  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Blackburn  and  Dale^  for  appellants. 

Mr.  A.  J.  Rising,  for  appellees. 

Helm,  J.  There  was  no  error  in  allowing  the  answer 
to  be  filed.  No  default  had  heen  entered  after  the  statu- 
tory period  for  answering  expired,  and  it  is  doubtful 
if  leave  of  court  even  was  necessary,  unless  §  Y5  of  the 
code  may  be  construed  as  requiring  such  leave  [§  78,  Code 
of  1883];  for  it  is  said  that  the  office  of  a  default  is  **  to 
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limit  the  time  during  which  the  defendant  may  file  his 
answer/'  and  that  ^'if  plaintiff  fail  to  take  a  default 
befoi-e  trial  it  is  a  favor  to  the  defendant."  Drake  v. 
Davenick,  45  Cal.  463;  Manville  v.  Parks^  ante,  p.  128. 

Certainly  when,  as  in  this  case,  application  is  made, 
and  leave  granted,  upon  terms,  by  order  of  court,  no  de- 
fault having  been  entered,  there  is  no  irregularity  upon 
which  we  would  reverse  the  judgment. 

This  is  purely  a  chancery  case;  equitable  questions  only 
are  presented  and  equitable  relief  alone  demanded.  The 
cause  must  be  tried  by  the  court  unless  both  parties  con- 
sent to  a  trial  by  jury;  the  court,  of  course,  possessing  the 
right  to  submit  certain  issues  of  fact,  had  they  existed, 
to  a  jury  or  referee.  §  14,  p.  222,  Sess.  Laws  1879  [§  154, 
Code  of  1883]. 

The  court  in  this  action  submitted  no  issue  to  the  ref- 
eree, and  the  referee  assumed  no  judicial  function;  he 
determined  no  question  and  reported  no  finding;  he  only 
performed  the  ministerial  duty  of  reducing  the  testimony 
to  writing,  and  returning  the  same  to  the  chancellor, 
who  then  heard  the  arguments  of  counsel  and  tried  the 
case  upon  pleadings  and  the  evidence  so  reported.  We 
think  that  such  cases  may  be  tried  upon  proofs  taken  in 
this  way,  or  upon  oral  testimony  given  in  open  court. 
We  do  not  understand  the  chapter  on  references,  or  any 
other  provision  of  the  code,  as  operating  to  deprive  the 
court,  under  the  statute  above  cited,  of  the  power,  in 
cases  like  this,  to  direct  upon  its  own  motion  the  taking 
and  reporting  of  evidence  in  the  manner  adopted  herein; 
a  power  which  was  so  fully  conceded  and  so  freely  exer- 
cised before  that  instrument  became  a  law.  The  case  of 
Williams  v.  Benton,  24  Cal.  424,  is  not  analogous;  the 
reference  there  was  to  hear  the  evidence  and  decide  the 
issue;  the  opinion  considers  the  compulsory  power  of 
the  court  to  authorize  a  finding  and  judgment  by  the 
referee.  Besides,  when  that  opinion  was  written,  the 
California  practice  acts  contained  no  such  provision  as 
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§  14  above  mentioned,  a  statute  which  had  an  im- 
portant bearing  upon  this  and  several  other  questions 
connected  with  the  distinction  between  procedure  at  law 
and  in  equity. 

Counsel  for  plaintiffs  in  error  express  a  deske  to  have 
this  court  review  the  case  upon  its  merits,  and  *' deter- 
mine the  rights  of  the  parties  so  that  the  proper  decree 
may  be  made  below."  And  under  the  fourteenth  and 
fifteenth  assignments  of  etror  the  argument  and  answer 
discusses  but  one  proposition,  viz. :  the  validity  of  a  judg- 
ment entered  in  vacation.  The  question,  therefore, 
which  we  shall  consider  under  these  assignments  is 
whether  a  judgment  regularly  rendered  by  a  court  in 
the  transaction  of  its  judicial  business  may  be  entered 
of  record  in  vacation. 

In  Steams  v.  Aguirre^  7  Cal.  443,  cited,  the  clerk  at- 
tempted to  enter  a  judgment  in  vacation,  when  it  was 
neither  rendered  by  a  court,  nor  pronounced  by  law. 
Such  a  judgment  is  of  course  void;  it  is  an  attempt  by  a 
mere  ministerial  officer  to  perform  judicial  duties.  The 
case  is  not  in  point  upon  the  question  above  stated.  The 
pronouncing  of  judgment  is  a  judicial  act;  the  entry  of 
record  thereof  is  a  ministerial  duty.  The  judgment  is 
complete  when  properly  declared,  though  the  mechan- 
ical act  of  recording  the  same  has  not  been  performed. 
In  jury  trials  our  code  directs  the  clerk  to  discharge  this 
duty  within  a  specified  time  after  verdict,  but  if  he  fails 
or  neglects  to  do  so  within  the  statutory  period,  the  judg- 
ment itself,  being  pronounced  on  the  verdict,  is  none  the 
less  valid,  and  may  still  be  recorded;  the  code  does  not 
require  the  entry  to  be  made  in  term  time.  And  in  no 
event  does  the  provision  Umiting  the  time  apply  to  trials 
by  the  court.  The  practice  of  entering  judgments  in 
vacation  prevailed  at  common  law.  Freeman  on  Judg- 
ments (3d  ed.),  §  38  et  seq.  See,  also,  §  144  of  our  Code 
of  Procedure. 

The  remaining  assignments  of  error  question  the  suffi- 
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ciency  of  the  evidence  to  support  the  decree.  Upon  the 
principles  of  law  governing  the  rights  of  the  parties, 
*  counsel  for  both  sides  are  in  perfect  harmony,  a  circum- 
stance which  is  especially  gratifying,  as  the  court  has  no 
fault  to  find  with  the  legal  doctrines  thus  agreed  upon. 
The  case  was  tried  in  the  district  court  mainly  upon 
proofs  taken  and  reported  by  a  master  or  referee;  it  isy 
therefore,  our  duty  to  '^sift  and  weigh  all  the  evidence 
with  a  view  to  a  just  determination,  uninfluenced  by  the 
proposition  that  the  court  below  had  superior  facilities  to 
judge  of  the  credibility  of  witnesses."  Hitter  et  cd,  v. 
Taylor  et  al.  6  Col.  45. 

The  record  contains  over  seven  hundred  and  fifty  folios 
of  evidence,  and  we  cannot  analyze  the  same  in  this 
opinion;  wo  shall  content  ourselves  with  a  statement  of 
the  material  conclusions  of  fact  to  be  drawn  therefrom. 

Plaintiffs  aver  priority  of  right  to  the  water  in  contro- 
versy through  what  is  known  as  the  **  Wilson  &  Brown 
ditch;"  defendants  base  their  claim  thereto  upon  alleged 
appropriations  thereof  by  means  of  the  "  Old  or  Becker  " 
and  the  "Edward  P.  Smith  ditches."  A  fourth,  called 
the  ''School  Section  ditch," is  described  in  the  testimony, 
and  will  command  our  attention.  The  Wilson  &  Brown 
ditch  was  constructed  for  the  purpose  of  irrigating  two 
tracts  of  land  owned  by  Wilson  and  Brown,  respectively. 
Plaintiff  Wheeler  is  the  grantee  of  Wilson,  and  plaintiffs 
Sieber  and  Hudson  hold  title  under  a  conveyance  from 
Brown. 

The  priority  of  appropriation  through  the  Becker  ditch 
proper  is  practically  conceded,  though  a  suggestion  of 
abandonment  is  made;  it  is  probably  the  oldest  connect- 
ing with  Antelope  creek.  We  do  not  understand  that 
plaintiffs  complain  of  this  appropriation  of  water;  their 
contention  is  that  defendants  cannot  use  this  priority  to 
sustain  their  right  to  water  through  the  School  Section 
ditch. 

We  think  plaintiffs  are  right  in  this  respect.    The  head 
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of  the  former  is  on  Antelope  creek;  that  of  the  latter  is 
on  Cottonwood,  a  tributary  of  Antelope;  both  being 
above  the  confluence  of  the  two  streams.  The  latter  was 
constructed  in  1875,  yet  water  was  diverted  from  Ante- 
lope creek  through  the  former  as  late  as  1878;  from  the 
evidence  and  maps,  we  conclude  that  the  former  extends 
in  a  westerly,  and  the  latter  in  a  northerly,  direction; 
they  meet  and  unite,  and  the  water  from  both  may  be 
used  in  iiTigating  the  same  tract  of  land.  But  there  are 
two  separate  and  distinct  diversions  and  appropriations 
of  water,  dating  at  different  periods,  and  the  rights 
acquired  attach  upon  the  respective  dates  of  appropria- 
tion. 

There  is  some  conflict  of  testimony  as  to  the  time  of  ' 
appropriation  through  the  Wilson  &  Brown  ditch;  we  are 
satisfied  that  the  ditch  was  commenced  as  early  as  April 
or  May,  187i,  and  that  it  was  completed  and  water  turned 
in  by  or  before  the  1st  of  August.  The  appropriation 
would,  therefore,  date  from  April  or  May  of  that  year. 
We  accept  the  rule  adopted  in  California  and  Nevada  in 
this  connection.  This  rule  is  stated  as  follows:  *^  Al- 
though the  appropriation  is  not  deemed  complete  until 
the  actual  diversion  or  use  of  the  water,  still  if  such  work 
be  prosecuted  with  i^asonable  dihgence,  the  right  relates 
to  the  time  when  the  first  step  was  taken  to  secure  it." 
Ophir  M.  Co.  v.  Carpenter^  4  Nev.  544;  Kdly  v.  Natoma 
W.  Co.  6  Nev.  109. 

Water  was  not  appropriated  through  the  Smith  ditch 
until  July  or  August  of  1871. 

If,  therefore,  there  has  been  no  abandonment  of  the 
right  acquired  by  means  of  the  Wilson  &  Brown  ditch, 
the  prior  right  of  plaintiffs  over  the  appropriations 
through  the  School  Section  and  Smith  ditches  is  estab- 
lished. 

Upon  the  question  of  abandonment  the  testimony  is 
hy  no  means  clear.  Prom  1871  to  1875,  according  to  the 
proofs,  each  of  the  three  ditches  constructed  in  1870  and 
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1871  was  neglected,  and  probably  used  but  little  during 
one  or  more  of  the  seasons;  but  we  cannot  say  that  the 
evidence  sufficiently  establishes  an  intention  to  abandon 
either  of  them,  or  the  right  to  water  acquired  thereby. 

A  failure  to  use  for  a  time  is  competent  evidence  on 
the  question  of  abandonment;  and  if  such  non-user  be 
continued  for  an  unreasonable  period,  it  may  fairly  create 
a  presumption  of  intention  to  abandon;  but  this  pi^sump- 
tion  is  not  conclusive,  and  may  be  overcome  by  other 
satisfactory  proofs. 

The  removal  in  1876  of  the  head  of  plaintiffs'  ditch 
and  change  of  the  point  of  diversion  some  eighty  feet 
does  not  affect  their  right  of  priority.  Both  points  of 
appropriation  were  upon  the  same  stream;  no  change 
was  made  in  the  quantity  of  water  diverted,  and  no  one 
was  injured  by  the  removal;  the  use  and  the  points  of 
application  to  such  use  remained  the  same. 

But  it  appears  from  the  evidence  of  Wilson  himself 
that  prior  to  1876  no  part  of  the  water  appropriated 
through  the  Wilson  &  Brown  ditch  was  used  upon  any 
portion  of  the  Wilson  tract.  Of  the  quantity  applied  to  the 
irrigation  of  the  Brown  ranch  we  are  not  satisfactorily 
advised.  There  is  some  proof  that  water  "  ran  to  waste  " 
at  the  end  of  the  ditch;  and  it  may  be  that  in  1871  and 
during  the  succeeding  four  years,  but  a  part  of  the  water 
diverted  was  actually  applied  to  a  beneficial  use  upon  the 
Brown  land.  If  this  be  the  fact,  plaintiffs  are  only  enti- 
tled to  priority  for  the  quantity  so  used. 

One  of  the  essential  elements  of  a  valid  appropriation 
of  water  is  the  application  thereof  to  some  useful  in- 
dustry. To  acquire  a  right  to  water  from  the  date  of 
the  diversion  thereof,  one  must  within  a  reasonable  time 
employ  the  same  in  the  business  for  which  the  appropria- 
tion is  made.  What  shall  constitute  such  reasonable 
time  is  a  question  of  fact  depending  upon  the  circum- 
stances connected  with  each  particular  case. 

Plaintiffs  Sieber  and  Hudson  are  entitled  to  a  decree  of 
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priority,  and  an  injunction  protecting  the  same,  for  so 
much  of  the  water  appropriated  through  the  Wilson  & 
Brown  ditch  as  was  used  previous  to  1876  in  imgating 
portions  of  the  Brown  ranch,  of  which  they  are  the  pur- 
chasers. But  to  determine  this  quantity  farther  proofs 
must  be  taken. 

It  appears. that  in  the  summer  of  1876  the  appropria- 
tion of  water  from  the  Cottonwood  by  the  School  Section 
ditch  was  enlarged.  Such  increase  is  subject  to  the  right 
of  plaintiff  Wheeler,  as  well  as  Sieber  and  Hudson,  ac- 
quired in  the  early  spring  of  that  year  by  the  reconstruc- 
tion  of  their  ditch  and  diversion  therethrough.  But  we 
have  no  definite  means  of  determining  this  quantity  from 
the  record;  further  testimony  upon  this  point  is  also 
essential. 

The  decree  will  be  reversed,  and  the  cause  remanded, 
with  instructioAS  to  the  district  court  to  take  the  neces- 
sary proofs  upon  the  two  questions  above  mentioned,  and 
enter  a  decree  in  accordance  with  the  views  herein  ex- 
pressed. 

The  costs  of  the  entire  litigation  will  be  equally  divided 

between  the  plaintiflfs  and  defendants. 

Beversed. 


Alexander,  County  Clerk,  et  al.  v.  The  People  ex    ^q  gS 

REL.  SCHOOLFIELD.  J  gj 

1.  The  legislature  being  invested  with  complete  power  for  all  the  pur-     -  i*-^ 

poeee  of  civil  government,  and  the  state  constitution  being  merely     f26  808 
a  limitation  upon  that  power,  the  court  will  look  into  it,  not  to  see 
if  the  enactment  in  question  is  authorized,  but  only  to  see  if  it  is 
prohibited. 

2.  When  the  validity  of  an  act  of  the  legislature  is  assailed  for  a  sup- 

posed conflict  with  the  constitution,  the  legal  presumption  is  in 
favor  of  the  statute ;  and  before  the  court  will  be  warranted  in  de- 
claring it  void,  a  clear  conflict  with  the  constitution  must  be  shown 

to  exist. 

3.  The  removal  of  county  seats  is  a  subject  over  which  the  law-making 

power  has  plenary  jurisdiction  and  control.  In  the  absence  of  con- 
stitutional restrictions,  a  removal  could  be  authorized  upon  any 
vote,  great  or  small,  which  that  body  deemed  advisable. 
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4.  When  the  loweefc  limit  only  is  fixed  in  the  fundamental  law,  the 
legislature  may  act  without  restraint  in  the  ascending  scale,  and, 
having  fixed  in  the  statute  the  vote  which  shall  be  required,  it  be- 
comes the  paramount  law,  and  nothing  is  left  for  implication. 


Error  to  District  Court  of  Custer  County. 

Tms  was  a  petition  for  an  alternative  writ  of  man- 
damvs^  filed  in  the  district  court  of  Custer  county  Febru- 
ary 19,  1883,  and  the  writ  was  issued  in  accordance  with 
the  prayer  of  the  petition,  commanding  ^'  that  immedi- 
ately after  the  receipt  of  this  writ,  or  a  copy  thereof,  you, 
the  said  Max  E.  Alexander,  do  open  and  keep  open  your 
said  office  as  and  of  county  clerk  aforesaid,  at  said  Rosita, 
in  Ouster  county  and  state  of  Colorado,  for  the  transaction 
of  all  business  pertaining  to  your  office  as  county  clerk 
and  recorder  of  deeds  of  said  Custer  county,  and  you, 
the  said  Gerhard  H.  F.  Meyer  and  W.  W.  Cantril,  both 
and  each,  annul  and  disregard  in  the  future  all  the  acts 
and  doings  whereunder  you  claim  and  pretend  to  have 
right  to  meet,  as  county  commissioners  of  said  Custer 
county,  at  said  Silver  Cliff,  in  Custer  county,  Colorado, 
and  to  desist  and  refrain  from  sitting  or  pretendingto  sit, 
and  from  claiming  right  to  sit,  at  said  Silver  Cliff,  in  the 
capacity  of  county  commissioners  of  said  Custer  county, 
and  to  hold  such  (if  any)  sittings,  and  to  claim  right 
thereto,  only  at  said  Rosita,  and  not  at  said  Silver  Cliff, 
or  that  you,  and  each  of  you,  show  cause  before  the  Hon- 
orable Charles  D.  Hayt,  judge  of  said  court,  at  the  dis- 
trict court  room,  in  Rosita,  Custer  county,  Colorado,  on 
the  2d  day  of  March,  A.  D.  1883,  at  the  hour  of  10  o'clock 
A.  M.  on  that  day,  why  you  have  not  done  so. 

"  Witness  Joseph  W.  Milsom,  clerk  of  the  district  court 
of  Custer  county,  Colorado,  and  the  seal  of  said 
[seal.]   court,  at  Rosita,  in  said  Custer  county,  this  19th 
day  of  February,  A.  D.  1883. 

'*J.  W.  Mn^OM, 
"  Clerk  Custer  County  District  Court." 
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To  the  answer  of  the  respondents  a  demurrer  was  filed, 
stating,  among  other  grounds,  that: 

2d.  Said  answer  and  return  does  not  show  that  two- 
thirds  of  the  legal  votes  cast  at  the  said  election  were  in 
favor  of  the  removal  of  said  county  seat. 

3d.  It  expressly  appears  that  two-thirds  of  the  legal 
votes  cast  were  not  in  favor  of  the  removal  of  said  county 
seat. 

Upon  argument  the  district  court  entered  judgment 
awarding  a  peremptory  writ  of  mandamuSy  and  there- 
upon the  respondents  prosecuted  this  writ  of  error. 

Mr.  John  R.  Smith,  Mr.  A.  J.  Eisma  and  Mr.  H. 
TowNSEND,  for  plaintiffs  in  error. 

Messrs.  Blackburn  and  Dale,  for  defendants  in  error. 

Beck,  C.  J.  By  an  act  of  the  legislature  entitled  "  An 
act  to  regulate  elections  for  the  removal  of  county  seats,  ^' 
approved  February  11,  1881,  it  was,  among  other  things, 
enacted,  ^^  that  not  less  than  two-thirds  of  all  the  legal 
votes  cast  shall  be  necessary  to  effect  the  removal  of  the 
cofinty  seat  of  any  county  in  this  state J^ 

The  record  before  us  presents  the  question  whether  the 
provision  above  cited  is  in  conflict  with  §  2  of  art.  XIV 
of  the  constitution  of  this  state,  which  is  as  follows: 
"  §  2.  The  general  assembly  shall  have  no  power  to  re- 
move the  county  seat  of  any  coimty,  but  the  removal  of 
county  seats  shall  be  provided  for  by  general  law,  and  no 
county  seat  shall  be  removed  unless  a  majority  of  the 
qualified  electors  of  the  county,  voting  on  the  proposition 
at  a  general  election,  vote  therefor,  and  no  such  proposi- 
tion shall  be  submitted  of tener  than  once  in  four  years, 
and  no  person  shall  vote  on  such  proposition  who  shall 
not  have  resided  in  the  county  six  months,  and  in  the 
election  precinct  ninety  days  next  preceding  such  elec- 
tion." 

In  their  interpretation  of  the  above  section  of  the  con- 
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stitution  counsel  for  plaintiffs  in  error  lay  much  stress 
upon  the  clause,  ^^The  general  assembly  shall  have  no 
power  to  remove  the  county  seat  of  any  county.  ^^  They 
argue  that  the  legislature  is  thereby  prohibited  from 
making  any  enactment  respecting  the  vote  requisite  for 
a  removal,  different  from  that  named  in  said  §  2,  the 
same  being  unalterably  fixed  therein. 

They  say  the  negative  form  of  expression  employed  in 
the  clause,  *^no  county  seat  shall  be  removed  unless  a 
majority  of  the  qualified  electors  of  the  county  voting  on 
the  proposition  at  a  general  election  vote  therefor ^'^'^  car- 
ries with  it,  by  necessary  implication,  the  aflBrmative 
proposition,  that,  if  a  majority  do  vote  therefor,  the 
county  seat  shall  be  removed.  Hence  they  aflBrm  with 
great  confidence,  that  a  bare  majority  is  the  ultimatum  of 
the  constitution  as  to  the  vote  which  shall  authorize  a  re- 
moval, and  that  the  legislature  has  no  power  to  say  that 
the  vote  shall  be  either  greater  or  less,  its  power  being 
restricted  to  the  single  duty  of  providing  the  necessary 
machinery  for  the  removal. 

On  the  part  of  defendants  in  error,  it  is  contended  that 
the  vote  mentioned  in  §  2  was  only  intended  as  a  limita- 
tion upon  the  power  of  the  legislature  to  authorize  the 
removal  by  a  smaller  vote.  In  support  of  this  view 
counsel  cite  the  familiar  doctrine  that  state  constitutions 
are  not  grants  of  power  to  legislative  assemblies,  but 
limitations  only;  that  plenaiy  power  in  the  legislature 
for  all  purposes  of  civil  government  is  the  rule,  and  that 
prohibition  to  exercise  a  particular  power  is  an  exception. 

They  insist  that  the  ordinary  meaning  of  the  clause  in 
issue  is,  that  the  general  assembly  shall  not  enact  that 
less  than  a  majority  vote  may  remove,  but  may  require 
a  greater  vote.  Also,  that  there  is  no  provision  in  the 
constitution,  express  or  implied,  which  prohibits  the  pas- 
sage of  a  law  requiring  a  greater  vote  to  authorize  a 
removal. 

The  questions  involved  in  the  case  have  been  ably  and 
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thoroughly  discussed.  Counsel  on  both  sides  say  they 
are  all  of  easy  solution,  yet  they  manifest  a  confidence 
little  short  of  absolute  certainty,  that  the  propositions 
which  they  announce  in  support  of  their  respective 
theories  are  impregnable,  and  that  the  reasons  assigned 
and  authorities  cited  to  sustain  the  same  are  conclusive. 

Perhaps  the  great  confidence  entertained  in  these  op- 
posing views  may  be  accounted  for  in  part  upon  the 
theory  suggested  by  Judge  Cooley  in  his  Constitutional 
Limitations,  p.  49,  that  the  different  points  of  view  from 
which  different  individuals  regard  constitutions  incline 
them  to  different  views  of  the  instruments  themselves. 

The  whole  controversy  depends  upon  the  solution  of 
the  single  question,  whether  that  portion  of  the  law  of 
1881  which  requires  a  two-thirds  vote  to  remove  a 
county  seat  is  in  conflict  with  the  constitutional  provis- 
ion that  no  county  seat  shall  be  removed  unless  a 
majority  of  the  electors  voting  on  the  proposition  vote 
therefor. 

The  nature  of  the  investigation  upon  which  we  are 
about  to  enter  renders  the  following  citation  from  the 
I)en  of  Chief  Justice  Shaw  peculiarly  appropriate:  "The 
delicacy  and  importance  of  the  subject  may  render  it  not 
improper  to  repeat  what  has  been  so  often  suggested  by 
courts  of  justice,  that  when  called  upon  to  pronounce  the 
invalidity  of  an  act  of  legislation,  passed  with  all  the 
forms  and  solemnities  requisite  to  give  it  the  force  of 
law,  courts  will  approach  the  question  with  great  cau- 
tion, examine  it  in  every  possible  aspect,  and  ponder 
upon  it  as  long  as  deliberation  and  patient  attention  can 
throw  any  new  light  on  the  subject,  and  never  declare  a 
statute  void  unless  the  nulKty  and  invalidity  of  the  act 
are  placed,  in  their  judgment,  beyond  a  reasonable 
doubt."     Wellington  et  al.  Petitioners^  etc.  16  Pick.  95. 

The  following  is  also  appropriate,  respecting  the  duty 
of  courts  in  such  investigations:  "  Being  required  to  de- 
clare what  the  law  is  in  the  cases  which  come  before 
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tbem,  they  must  enforce  the  constitution  as  the  para- 
mount law,  whenever  a  legislative  enactment  comes  in 
conjflict  with  it."    Cooley's  Const.  Lim.  (5th  ed.)  193. 

There  would  be  gi'eater  force  in  the  arguments  em- 
ployed to  demonstrate  the  invalidity  of  the  law  of  18S1, 
if  the  state  constitution,  like  the  national  constitution, 
was  a  grant  of  enumerated  powers.  In  such  case  we 
would  look  into  the  constitution  to  see  if  the  grant  was 
broad  enough  to  authorize  the  legislature  to  declare  what 
vote  should  be  necessary  to  remove  a  county  seat.  But 
the  legislature  being  invested  vdth  complete  power  for 
all  the  purposes  of  civil  government,  and  the  state  con- 
stitution being  merely  a  limitation  upon  that  power,  we 
look  into  it,  not  to  see  if  the  enactment  in  question  is 
authorized,  but  only  to  see  if  it  is  prohibited. 

Another  rule  is,  that  when  the  validity  of  an  act  of  the 
legislature  is  assailed  for  a  supposed  conflict  with  the 
constitution,  the  legal  presumption  is  in  favor  of  the  stat- 
ute; and  before  the  court  will  be  warranted  in  declaring 
it  void,  a  clear  conflict  with  the  constitution  must  be 
shown  to  exist. 

The  removal  of  county  seats  is  a  subject  over  which 
the  law-making  power  has  plenary  jurisdiction  and  con- 
trol. In  the  absence  of  constitutional  restriction,  a  re- 
moval could  be  authorized  upon  any  vote,  great  or  smaU, 
which  that  body  deemed  advisable,  or  without  any  vote 
at  all. 

Looking  into  §  2,  art.  XIV,  of  the  constitution,  we  note 
four  principal  limitations  upon  the  power  of  the  legisla- 
ture over  this  subject: 

First  The  power  to  remove  a  county  seat  without  a 
vote  of  the  people  is  taken  away.  Second.  The  minimum 
vote  necessary  to  effect  a  removal  is  prescribed.  Third. 
A  minimum  limit  is  fixed  as  to  the  number  of  years  that 
must  elapse  between  successive  submissions  of  the  ques- 
tion. Fourth.  The  power  of  the  legislature  is  limited  as 
to  the  qualifications  of  the  voters. 
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The  section  requires  the  passage  of  a  general  law  on  the 
subject,  the  evident  purpose  of  the  requirement  being, 
that  such  law  shall  provide  the  regulations  and  prescribe 
the  qualijScations  and  requirements  necessary  and  proper 
for  the  exercise  of  the  right  under  consideration.  And 
but  for  constitutional  limitations,  this  law  might  provide 
for  submitting  the  question  of  removal  every  year;  it 
might  qualify  as  an  elector  any  resident  of  the  county, 
without  reference  to  the  time  of  his  residence  therein  or 
the  precinct  in  which  he  resides;  or  it  might  enact  that  a 
plurality,  instead  of  a  majority  vote,  should  effect  a  re- 
moval. Such  a  law  would  clearly  be  in  conflict  with  con- 
stitutional restrictions. 

It  would  seem,  on  principle,  however,  that  above  and 
beyond,  or  outside,  the  minimum  limit,  the  jurisdiction 
would  be  unrestrained.  This  being  so,  the  legislature 
would  be  as  free  to  exercise  its  power  and  discretion  in 
the  unlimited  jurisdiction  as  if  no  minimum  limit  on  its 
powers  had  been  imposed. 

The  application  of  this  principle  to  the  present  contro- 
versy would  show  that  the  supposed  conflict  of  the  statute 
with  the  constitution  does  not  exist,  but  that  the  legisla- 
ture, in  the  passage  of  the  act  of  1881,  acted  within  the 
scope  of  its  jurisdiction. 

This  view  being  opposed  to  the  theory  upon  which  this 
writ  of  error  is  prosecuted,  we  pause  here  to  note  objec- 
tions which  have  been  interposed  to  the  constitutionality 
of  the  statilte  referred  to. 

Counsel  for  plaintiff  in  error  lay  down  the  following 
propositions  concerning  the  constitutional  provisions  in- 
volved: 

**The  power  of  the  legislature  is  expressly  prohibited 
from  removing  a  county  seat,  and  is  expressly  limited  to 
providing  the  mode  and  manner  and  machinery  for  the 
removal."  *  *  *  '^The  aflBirmative  proposition  im- 
plied in  the  negative  expression,  '  No  county  seat  shall  be 
removed  unless  a  majority  of  the  qualified  electors  *  *  * 
Vou  vn— 11 
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vote  therefor/  is  a  constitutional  ri^t  and  power  in  the 
majority,  and  is  a  positive  direction  to  that  effect." 

Under  these  assumptions  as  to  the  force  and  effect  of 
the  constitutional  provisions,  they  inquire,  ''Will  the 
courts  entertain  a  construction  that  enables  the  legisla- 
ture, under  a  pretext  of  regulating  a  removal,  to  prohibit 
the  exercise  of  the  right  thus  granted  to  the  majority 
of  the  qualified  electors  of  the  county? " 

The  question  is  easily  answered.  If  the  premises  were 
as  stated,  the  courts  would  unhesitatingly  answer,  No. 
But  we  are  compelled  to  say  that  the  premises  stated  are 
not  warranted  by  any  language  employed  in  the  consti- 
tution. The  authority  cited  in  support  of  the  conclusion 
drawn  from  the  assumed  premises  is  sound,  but  its  appli- 
cation to  the  clauses  of  the  constitution  referred  to  is  not 
perceived. 

The  leading  authority  cited  relates  to  the  constitutional 
right  of  suffrage,  and  is  as  follows: 

''The  legislature  may  regulate  as  to  places,  mode  and 
manner,  and  whatever  else  may  be  required  to  insure  its 
full  and  free  exercise.  But  this  duty  and  right  inher- 
ently imply  that  such  regulations  are  to  be  subordinate 
to  the  enjoyment  of  the  right,  the  exercise  of  which  is 
regulated.  The  right  must  not  be  impaired  by  the  regu- 
lation. It  must  be  regulation  purely,  not  destruction. 
If  this  were  not  an  immutable  principle,  elements  essen- 
tial to  the  right  itself  might  be  invaded,  frittered  away, 
or  entirely  exscinded  under  the  name  or  pretense  of  regu- 
lation, and  thus  would  the  natural  order  of  things  be 
subverted  by  making  the  principal  subordinate  to  the 
accessory."    Page  v.  Allen^  68  Pa.  St.  347. 

These  views  were  announced  by  Chief  Justice  Thomp- 
son in  defining  the  rights  of  electors  under  the  constitu- 
tion of  Pennsylvania.  The  learned  jurist  prefaces  his 
observations  by  quoting  in  Jubc  verba  §  1  of  art.  3  of  the 
constitution  of  that  state.  This  section  treats  of  the 
qualifications  of  electors.     It  divides  them  into  three 
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classed,  and  enumerates  in  detail  the  qualifications  of 
each  class.  As  to  an  individual  of  the  first  class  possess- 
ing the  specified  qualifications,  the  section  declares  he 
' '  shall  enjoy  the  rights  of  an  elector. "  A  person  of  either 
of  the  other  classes  having  the  prescribed  qualifications, 
it  declares  ^^ shall  he  entitled  to  vote,^^ 

It  will  be  observed  that  nothing  remained  for  legisla- 
tive action  in  this  case  but  regulation  purely.  The  qual- 
ifications were  defined,  fixed  and  enumerated  in  the 
constitution,  and  it  was  affirmatively  declared  those  pos- 
sessing them  should  be  entitled  to  vote.  It  was  correctly 
said  of  rights  thus  solemnly  vested,  they  "mitsf  not  he 
impaired  hy  legislation.  E  must  he  regidation  purely y 
not  destruction.^^ 

Now,  in  order  to  make  a  plausible  application  of  the 
authority  cited  to  the  negative  phrase  of  our  own  consti- 
tution, "and  no  county  seat  shall  be  removed  unless  a 
majority  of  the  qualified  electors  of  the  county  *  *  * 
vote  therefor,"  it  is  assumed  that  this  phraseology  vests 
*  an  absolute  right  of  removal  in  the  majority;  that  the 
language  employed  is  self- executing  and  prohibitory, 
leaving  nothing  for  legislative  action  save  to  pro^de  the 
mode  and  manner  of  carrying  the  right  into  effect. 

This  is  assuming  the  very  thing  in  dispute.  If  the 
framers  of  the  constitution  intended  to  vest  such  abso- 
lute rights,  free  from  legislative  interference,  this  is 
surely  a  case  wherein  they  have  not  "expressed  them- 
.  selves  in  careful  and  measured  terms,  corresponding  with 
the  immense  importance  of  the  powets  delegated,  leaving 
as  little  as  possible  to  implication, "  which  the  authorities 
say  they  are  presumed  to  have  done.  Cooley's  Const. 
Liim.  71. 

If  we  were  to  adopt  the  interpretation  contended  for 
it  would  be  equivalent  to  inserting  limitations  in  the  con- 
stitution which  its  framers  did  not  put  there,  for  they 
are  neither  clearly  expressed,  nor  do  they  arise,  as  we 
think,  by  necessary  implication. 
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The  clause,  "  The  general  assembly  shall  have  no  power 
to  remove  a  county  seat  of  any  county ^ "  is  referred  to  as 
strengthening  the.  construction  contended  for.  That 
clause  has  not  the  remotest  relation  to  the  question 
whether  the  legislatui'e  may  fix  the  vote,  or  whether  it 
has  been  unalterably  fixed  in  the  constitution.  Its  effect 
is  to  prohibit  the  legislature  from  removing  a  county  seat 
without  submitting  the  matter  to  a  vote  of  the  citizens 
interested.  For  the  purpose  cited  it  is  consequently  with- 
out significance. 

The  word  "  unless,"  which  appears  in  the  clause  under 
consideration,  is  supposed  to  have  great  force  in  confer- 
ring upon  the  phrase  an  affirmative  meaning.  Upon  this 
point  we  are  referred  to  the  views  expressed  by  Judge 
Folger,  in  Manning,  Bowman  &  Co.  v.  Keenan  et  al.  73 
N.  Y.  66. 

He  says:  "The  word  unless  has  the  force  of  except; 
its  primary  meaning  is  ^unloosened  from,'  so  what  fol- 
lows in  the  sentence  after  the  word  unless  is  excepted  or 
unloosened  from  what  went  before  it.  *  *  *  Such  a 
form  of  expression  in  a  statute  sometimes  amounts  to  an 
affirn]fftive  enactment,  and  in  fact  in  propria  vigore,  con- 
fers all  that  is  excepted  from  a  negative  or  restrictive 
provision.  *  *  *  Nor  are  instances  lacking  in  enact- 
ments, where  it  is  manifest  that  by  the  expression  of 
matter  under  the  lead  of  the  word  ^  unless,'  it  was  meant 
to  affirm  the  contrary  of  what  was  previously  stated. " 

Conceding  the  soundness  of  these  views,  we  observe 
that  they  were  announced  in  the  interpretation  of  the 
phraseology  of  a  statute,  not  of  a  constitution.  The  pur- 
pose and  effect  of  the  same  negative  sentence  might  be 
wholly  different  in  the  two  instruments.  For  example, 
in  the  absence  of  constitutional  provisions,  the  legisla- 
ture would  have  unlimited  jurisdiction  of  the  subject  of 
the  removal  of  county  seats.  Were  it  to  enact,  in  such 
case,  that  no  county  seat  should  be  removed  unless  a 
majority  of  the  qualified  electors  vote  therefor,  there 
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would  be  an  affirmative  implication  that'  such  a  vote 
would  authorize  a  removal.  The  practical  effect  of  this 
negative  phraseology  would  be  equivalent  to  an  affirma- 
tive enactment,  for  the  reason  that  it  would  be  the  latest 
expression  of  the  will  of  a  body  having  jurisdiction  of 
the  subject. 

The  same  provision,  however,  in  a  constitution  would 
be  a  direction  to  the  law-making  power  that  it  may  not 
authorize,  by  law,  the  thing  to  be  done  upon  a  less  vote 
than  that  of  a  majority.  If  the  statute,  when  passed, 
should  make  no  requirement  at  all  on  the  subject  of  the 
vote,  then,  doubtless,  effect  could  be  given  to  the  affirm- 
ative implication  in  the  constitutional  provision,  and  a 
majority  vote  be  held  sufficient. 

When  the  lowest  limit  only  is  fixed  in  the  fundamental 
law,  the  legislature  may  act  without  restraint  in  the  as- 
cending scale,  as  we  have  before  stated,  and  having  fixed 
in  the  statute  the  vote  which  shall  be  required,  it  becomes 
the  paramount  law,  and  nothing  is  left  for  implication. 
This  is  but  enforcing  the  rule  announced  by  Chief  Justice 
Marshall  in  Gibbons  v,  Ogden,  9  Wheaton,  *188,  that  the 
f ramers  of  the  constitution  and  the  people  who  adopted 
it  must  be  understood  to  have  employed  words  in  their 
natural  sense,  and  to  have  intended  what  they  have  said. 

It  is  no  answer  to  this  view  of  the  subject  to  say,  **  If 
the  l^islature  can  say  that  a  greater  number  than  a 
majority  shall  be  required  to  remove  a  county  seat,  they 
can  say  that  every  voter  in  the  county  shall  vote  for  the 
removal,  to  effect  the  same,  and  thereby  render  nugatory 
the  provision  of  the  constitution  as  to  a  majority  vote, 
and  in  effect  prohibit  the  removal  of  a  county  seat." 

An  ailment  in  favor  of  such  a  construction  of  the 
constitution  as  will  nullify  a  statute  is  not  aided  by  a 
suggestion  that,  unless  the  construction  contended  for 
be  adopted  by  the  courts,  the  legislature  will  have  the 
power  to  pass  laws  prejudicial  to  the  rights  of  the  people. 

It  is  not  a  legal  inference  that,  if  unrestrained,  the 
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chosen  representatives  of  the  people  may  commit  either 
a  foolish  or  a  corrupt  act.  Legal  presumptions  are  in 
favor  of  the  integrity  and  wisdom  of  legislators,  as  well 
as  the  validity  of  their  enactments.  Said  Mr.  Justice 
Washington,  "It  is  but  a  decent  respect  due  the  wisdom, 
the  integrity,  and  the  patriotism  of  the  legislative  body 
by  which  any  law  is  passed,  to  presume  in  favor  of  its 
validity  until  its  violation  of  the  constitution  is  proved 
beyond  all  reasonable  doubt."  Ogden  v.  Saunders,  12 
Wheaton,  *270. 

The  remedy  for  bad  or  oppressive  legislation,  not  ob- 
noxious to  constitutional  restrictions,  is  said  to  be  an 
appeal  to  the  law-making  power.  If  that  should  fail,  the 
people  in  their  sovereign  capacity  are  supreme,  and  o^n 
correct  the  wrong.  The  courts  can  only  enforce  such 
limitations  as  the  constitution  imposes. 

A  certified  copy  of  the  proceedings  of  the  constitu- 
tional convention,  relating  to  §  2,  art.  XIV,  has  been  fur- 
nished us  by  counsel,  accompanied  by  the  proposition 
that  "the  record  shows  clearly  that  the  constitutional 
convention  declared  its  purpose  of  leaving  the  removal 
of  county  seats  to  a  vote  of  the  majority  of  the  qualified 
dectors,  and  not  to  a  two- thirds  vote." 

In  our  judgment  these  proceedings  only  show  that  a 
diversity  of  opinion  existed  in  the  convention  as  to  how 
far  the  legislative  power  should  be  restricted  on  the  sub- 
ject of  the  vote  that  should  remove  a  county  seat.  There 
is  nothing  in  the  proceedings  of  the  convention  to  point 
out  the  purpose  of  the  provision  made  by  it  concerning 
this  vote,  beyond  that  conveyed  by  the  meaning  of  the 
words  employed  therein. 

The  plain,  common  sense  import  of  the  language  used 
indicates  an  intention  to  restrict  or  limit  the  power  of  the 
legislature  in  respect  to  the  general  law  which  it  was  re- 
quired to  pass  on  the  subject.  That  a  portion  of  the 
members  were  in  favor  of  placing  the  limitation  at  a  roa- 
jority,  and  a  portion  at  two- thirds,  does  not  indicate  a 
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purpose  of  withdrawing  the  subject  from  legislative 
action  and  discretion,  save  only  to  the  extent  of  the  lim- 
itation imposed. 

There  are  instances  where  the  proceedings  of  the  con- 
vention which  framed  a  constitution  are  said  to  furnish 
valuable  aid  in  its  interpretation.  We  do  not  regard  this 
as  one  of  them.  The  inquiry  here  is  purely  one  of  inter- 
pretation of  language.  The  constitution  derives  its  force, 
says  Judge  Cooley,  from  the  people  who  ratified  it,  and 
their  understanding  of  it  must  control.  This  is  to  be 
arrived  at  by  construing  the  language  used  in  the  instru- 
ment according  to  the  sense  most  obvious  to  the  common 
understanding. 

We  hold,  as  to  the  objections  raised  against  the  act  of 
February  11,  1881,  that  the  act  is  valid.  And  it  appear- 
ing from  the  record  that  two-thirds  of  the  electors  of 
Custer  county  voting  on  the  proposition  did  not  vote  to 
remove  the  county  seat  of  said  county  from  Rosita  to 
Silver  Cliflf,  the  county  seat  was  not  removed.     The 

judgment  of  the  district  court  is  affirmed. 

Affirmed. 


Sausbxtbt  v.  Ellison. 

L  Tlie  surviying  partner  of  an  insolvent  firm  may  make  an  equitable 
and  just  assignment  of  the  partnership  effects  for  the  equal  benefit 
of  all  the  firm  creditors ;  but,  in  his  position  as  trustee,  he  is  not 
permitted  to  make  an  assignment  and  give  preference  therein  to 
certain  creditors. 

2,  Under  the  practice  in  this  state  an  equitable  defense  may  be  made 
in  a  legal  action ;  and,  therefore,  the  defense  that  such  an  assign- 
ment is  fraudulent  and  void  as  against  an  unpref erred  creditor  may 
be  interposed  in  a  legal  forum. 

8.  Although  such  defense  be  not  averred  in  the  pleadings,  yet  if  plaint- 
iff establishes  the  same  in  making  out  his  case,;  the  objection  that 
It  is  not  pleaded  in  the  answer  will  be  considered  as  waived,  and 
defendant  may  have  the  benefit  thereof. 

Error  to  District  Court  of  Boulder  County. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  Harmon  and  Ellis,  for  plaintiff  in  error. 

Mr.  Platt  Rogers  and  Mr.  R  H.  WHirELY,  for  de- 
fendant in  error. 

Helm,  J.  B.  F.  Pine,  Jr.,  being  the  surviving  partner 
in  the  firm  of  B.  F.  Pine  &  Son,  executed  a  written  as- 
signment of  all  the  firm  property  to  defendant  in  error. 
This  assignment  was  for  the  benefit  of  the  firm  creditors, 
but  gave  preference  to  two  of  them.  The  firm  being  in- 
solvent, Brinker,  one  of  the  creditors  not  so  preferred, 
brought  suit  and  recovered  a  judgment  for  the  amount  of 
his  claim.  In  aid  of  such  suit,  he  caused  plaintiff  in  error, 
as  deputy  sheriff,  to  levy  a  writ  of  attachment  upon  the 
property  three  days  subsequent  to  the  assignment  thereof. 
Thereupon  defendant  in  error,  the  said  assignee,  insti- 
tuted his  action  of  replevin  for  possession  of  the  goods. 
This  action  was  successful,  and  the  present  writ  of  eiTor 
was  sued  out  of  this  court  to  reverse  the  judgment  ren- 
dered therein. 

At  the  trial  of  the  cause  the  written  assignment  afore- 
said was  admitted  in  evidence  over  defendant's  objection. 
This  action  of  the  court  is  assigned  for  error,  and  the 
most  important  questions  presented  rest  upon  this  objec- 
tion: Can  the  surviving  partner  of  an  insolvent  firm  as- 
sign the  partnership  effects  for  the  benefit  of  preferred 
partnership  creditors;  if  he  cannot  do  so,  may  the  valid- 
ity of  such  assignment  be  questioned  in  a  legal  action  by 
a  firm  creditor,  or  must  an  equitable  action  be  first  insti- 
tuted to  cancel  and  set  aside  the  same? 

The  surviving  partner  is  a  trustee,  the  firm  property 
being  the  trust  estate.  The  partnership  creditors  and  the 
representatives  of  the  deceased  partner  are  the  benefi- 
ciaries, there  being  also  a  beneficial  interest  in  favor  of 
the  surviving  partner  himself;  the  sole  purpose  of  the 
trust  is  the  closing  up  of  the  partnership  business,  and 
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payment  of  the  surplus,  if  any,  after  settlement  of  the 
debts,  to  the  proper  parties. 

In  the  performance  of  his  duties,  the  surviving  part- 
ner is  governed  by  the  rules  applying  to  ordinary  trustees. 
His  acts  are  scrutinized  with  the  same  care,  and  he  is 
held  to  the  same  diligence  and  good  faith  as  is  required 
in  the  management  of  other  trust  estates.  Oillet  et  al. 
V.  Gaffhey  et  al.  3  Col.  364. 

His  right  to  make  an  equitable  and  just  assignment  of 
the  partnership  effects  and  credits,  for  the  equal  benefit 
of  all  the  creditors,  is  now  recognized  by  a  preponder- 
ance of  authority.  Such  right  is,  we  think,  also  recog: 
nized  and  regulated  by  §  68  of  the  General  Statutes. 
When  the  assignment  before  us  was  executed,  however, 
this  act  had  not  become  a  law.  Therefore,  our  present 
investigation  is  not  governed  or  in  any  manner  affected 
thereby.  But  an  assignment  for  the  benefit  of  preferred 
creditors,  tJie  firm  being  insolvent^  is  declared  invalid  by 
courts  of  the  highest  dignity  and  worth.  In  his  position 
of  trustee  for  all  the  firm  creditors,  the  surviving  part- 
ner is  not  permitted  to  sacrifice  the  interest  of  one 
by  favoritism  shown  to  another.  If  there  be  not  suffi- 
cient partnership  property  to  pay  all  the  debts,  equity 
and  good  conscience  require  that  the  trustee  shall  dis- 
tribute the  proceeds  therefrom  ratably  among  the  cred- 
itors. 

There  are  authorities  which  seem  to  hold  that  a  surviv- 
ing pai'tner  may  prefer  creditors  in  settling  the  firm  obli- 
gations; but  so  far  as  we  have  been  able  to  discover, 
with  a  single  exception,  there  was  no  question  of  insolv- 
ency in  the  cases  upon  which  such  declaration  rests.  The 
reason  for  the  rule  prohibiting  preference  among  the 
creditors  did  not  exist,  and,  therefore,  such  cases  do 
not  militate  against  the  correctness  of  the  rule  where 
sach  reason  appears.  If  the  firm  assets  are  sufficient  to 
pay  all  of  the  firm  debts,  so  that  each  creditor  will  ulti- 
mately receive  compensation  in  full,  preference  in  the 
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time  or  order  of  payment  may  not  be  inconsistent  with 
the  conditions  of  the  trust. 

The  exception  referred  to  is  the  case  of  Egberts  t\ 
Woody  3  Paige's  Chancery  B.  526,  in  which  the  chancel- 
lor 8ugg€|3ts  that  the  representative  of  the  deceased  part- 
ner has  '^no  interest  in  the  question  as  to  what  debts 
shall  be  paid  first,  in  case  the  partnership  effects  are 
insufficient  to  pay  the  whole,"  and,  therefore,  an  assign- 
ment for  the  benefit  of  preferred  creditors  cannot  be  im- 
peached on  the  ground  that  such  representative  had  no 
knowledge  thereof.  The  suit  was  brought  by  a  firm 
creditor.  The  assignment  was  not  sustained,  but  the 
reason  given  for  declaring  it  void  was  that  one  of  the 
surviving  partners  had  no  knowledge  thereof,  and  gave 
no  consent  thereto. 

But  counsel  for  defendant  in  error  insist  that  the  acts 
of  the  surviving  partner  in  this  respect  can  only  be  ques- 
tioned in  a  court  of  equity.  That  his  assignment  for  the 
benefit  of  preferred  creditors  cannot  be  attacked  in  a 
legal  forum. 

From  the  nature  of  the  transactions  and  legal  status  of 
the  parties  interested,  it  is  true  that  these  questions  more 
often  arise  in  equitable  actions.  But  such  an  assignment, 
insolvency  appearing  otherwise,  is  held  void  as  against 
a  creditor  injured  thereby.  No  investigation  is  necessary 
to  disclose  this  fact,  for  the  instrument,  the  assignor 
being  insolvent,  bears  on  its  face  evidence  of  its  own 
invalidity.  Where  the  void  assignment  is  offered  and 
reUed  upon  by  the  party  to  be  benefited  thereby,  there 
would  seem  to  be  no  good  reason  why  objection  thereto 
may  not,  under  our  practice,  be  made  in  a  court  of  law. 

In  the  action  of  ejectment,  courts  of  law  have  long 
assumed  the  privilege  of  rejecting  a  void  deed,  and  they 
have  insisted  upon  a  large  concurrent  jurisdiction  with 
courts  of  equity  in  investigating  certain  questions  of 
fraud  for  the  purpose  of  determining  such  invalidity.  A 
resort  to  equity  is  necessary  to  set  aside  or  cancel  such 
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an  instrument,  and  remove  the  cloud  upon  title;  but  the 
defect  appearing  oa  its  face,  or  being  disclosed  in  a  proper 
manner,  courts  of  law  simply  treat  the  deed  as  a  nullity, 
and  ignore  its  existence.  We  do  not  think  that  such  an 
assignment  as  the  one  before  us  ought  to  receive  any 
greater  consideration  or  protection  than  a  void  deed  to 
realty.  And  this  is  especially  true  under  our  present 
system  of  procedure. 

Had  plaintiff  averred  ownership  of  the  property  re- 
plevied, by  virtue  of  the  assignment,  defendant  would 
have  met  the  averment  with  an  allegation  of  fraud  upon 
creditors  in  the  assignment,  and  the  issue  made  upon  the 
question  would  have  been  fully  tried.  There  l)eing  only 
a  general  allegation  of  ownership  in  the  complaint,  it 
would  be  unjust  to  say  that  defendant  might  not  object 
to  the  instrument  upon  which  such  ownership  and  right 
to  possession  entirely  depend,  where  the  matters  appear- 
ing on  the  face  of  the  instrument  itself,  together  with 
the  evidence  already  before  the  court,  establish  the  fact 
that  the  claim  of  ownership  is  without  foundation. 

It  must  be  borne  in  mind  that  the  proofs  of  plaintiff  in 
making  out  his  case  (including  evidence  without  objec- 
tion in  cross-examination)  show,  beyond  quastion,  the 
insolvenqf  of  the  partnership  at  the  time  of  the  assign- 
ment; also,  the  facts  that  the  assignment  was  made  for 
the  benefit  of  the  preferred  creditors,  and  that  Brinker 
was  an  unpref erred  ci-editor  to  the  extent  of  over  $3,000, 
and,  therefore,  plaintiff  himself  thus  established  a  de- 
fense against  his  own  action,  which,  if  properly  averred, 
would  be  decisive  in  a  court  of  equity.  It  must  also  be 
remembered  that,  under  our  practice,  an  equitable  defense 
IB  available  in  a  legal  action,  and  therefore  defendant 
TV^as  entitled,  upon  proper  averment,  to  prove  the  same 
as  an  affirmative  defense  in  this  case.  He  would  not  be 
permitted,  after  plaintiff  makes  out  a  prima  facie  case 
and  rests,  to  offer  evidence  of  a  defense,  either  legal  or 
equitable,  which  was  not  presented  by  the  pleadings. 
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But  when  the  evidence  of  plaintiff,  in  support  of  his  case, 
discloses  a  perfect  defense,  whether  the  same  be  equitable 
or  legal,  he  will  be  deemed  to  have  waived  the  defect 
arising  from  a  want  of  averment  thereof  in  the  answer, 
and  defendant  may  have  the  benefit  of  such  defense. 
This  is  especially  true  where,  as  in  the  case  before  us, 
defendant  may  not,  previous  to  the  trial,  have  informa- 
tion which  would  enable  him  to  plead  the  defense  in  his 
answer. 

Had  the  assignment  been  rejected  by  the  court  when 
offered  in  evidence,  plaintiff  could  not  have  recovered; 
having  been  received,  in  connection  with  the  other  proofs, 
it  established  a  defense  and  defeated  his  claim  of  right  to 
possession  of  the  property  in  controversy. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Beversed. 

The  following  dissenting  opinion  was  delivered  by 

Beck,  0.  J.  The  issues  in  this  case  were  purely  legal. 
The  action  was  replevin,  the  complaint  merely  alleging 
ownership  of  the  attached  goods  in  the  plaintiff  Ellison. 
The  answer  denied  such  ownership — alleged  ownership 
in  B.  F.  Pine,  the  surviving  partner  of  the  late  firm  of 
B.  F.  Pine  &  Co.,  and  an  indebtedness  of  the  firm  to  the 
attaching  creditor.  The  fact  that  the  plaintiff  acquired 
his  title  through  an  assignment  for  the  benefit  of  cred- 
itors, made  by  the  surviving  partner,  was  not  mentioned 
in  the  pleadings. 

Prior  to  the  recent  statute  (which,  however,  does  not 
affect  this  case)  it  was  only  in  equity  the  rule  ob- 
tained that  the  surviving  partner  of  an  insolvent  firm 
could  not  assign  the  firm  assets  with  preferences  to  cer- 
tain of  the  creditors.  Aside  from  this  equitable  rule  the 
surviving  partner  could  assign  and  convey  the  assets  the 
same  as  his  own  property.  Holding  the  legal  title  and 
possession,  he  could  invest  a  purchaser  or  assignee  with 
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good  title.  Of  course,  fraud  may  vitiate  any  contract, 
but  the  element  of  fraud  in  fact  does  not  enter  into  this 
case.  •  Neither  does  any  matter  of  equitable  defense,  for 
the  reason  that  no  such  defense  was  set  up  in  the  plead- 
ings. 

The  assignment  does  not  show  on  its  face  that  the  late 
firm  of  B.  F.  Pine  &  Co.  was  insolvent.  This  appeared 
by  extrinsic  evidence,  elicited  on  the  cross-examination 
of  the  surviving  partner,  who  was  a  witness  for  the 
plaintiff. 

While  an  equitable  defense  may  be  interposed  in  a 
legal  action,  I  am  of  opinion  that,  to  entitle  a  defendant 
to  the  benefit  thereof,  proper  notice  must  be  given  that 
such  a  defense  will  be  relied  upon. 

Where  this  is  not  done,  I  do  not  think  that  a  party  who 
has  failed  to  sustain  the  legal  issues  involved  in  a  cause 
is  entitled  to  equitable  relief  based  on  the  testimony 
only. 

For  the  above  reasons  I  dissent  from  the  opinion  of  the 
court. 


Gaby  v.  McIntyre.  ?  aS 


L  A  condition  of  an  accord  agreement,  like  that  of  any  other  con- 
tract, may  be  waived  by  the  parties  thereto. 

2.  Where  there  Ib  ample  consideration  for  an  agreement  on  both  sides, 
and  the  party  who  does  not  sign  it  acts  under  it  without  objection, 
the  agreement,  when  acted  on,  may  become  binding  upon  both 
parties,  and  the  writing  serve  as  evidence  of  the  terms  of  the  con- 
tract between  them. 

Appeal  from  District  Court  of  Gunnison  County. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Mills  Bros.,  for  appellant. 
Mr.  Lewis  Boiset,  for  appellee. 
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Helm,  J.  On  the  80th  day  of  October,  1880,  Cary, 
who  was  defendant  below,  and  McIntyre,  who  was 
plaintiff  below,  entered  into  a  written  contract,  by  the 
terms  of  which  McIntyre  was  to  furnish  and  deliver  to 
Cary  at  Gunnison  two  hundred  thousand  feet  of  good 
and  merchantable  lumber,  of  such  kinds  as  Cary  wanted, 
and  two  hundred  thousand  shingles.  He  was  also  given 
the  privilege  of  delivering  three  hundred  thousand  feet 
of  lumber  in  addition  upon  the  same  terms,  if  he  should 
elect  so  to  do;  and  was  to  "exercise  all  reasonable  dili- 
gence in  arriving  at  a  speedy  execution  of  the  terms  of 
the  contract."  He  also  engaged  not  to  manufacture  any 
boards,  lumber  or  shingles  for  any  other  person  until  the 
contract  was  filled.  In  consideration  of  the  foregoing, 
Cary  promised  to  receive  and  pay  for  each  and  every  load 
upon  delivery  thereof  according  to  the  terms  of  the  con- 
tract, $28  per  thousand  feet  for  the  lumber,  and  $4.90 
per  thousand  for  the  shingles. 

On  the  18th  of  May  following — nearly  seven  months 
after  this  contract  was  made — McIntyre  had  neither 
delivered  nor  offered  to  deliver  any  of  the  lumber  or 
shingles  mentioned  therein;  and  Cary  sent  him  the  fol- 
lowing letter: 

"GuNKisoN,  Colo.,  May  18,  1881. 

"W.  F.  McIntyre,  Esq.— I)ear  Sir:  Tou  having 
failed  to  comply  with  the  terms  and  conditions  of  the 
contract  made  and  entered  into  between  yourself  and 
myself  on  the  13th  day  of  October  last,  I  hereby  notify 
you  that  I  shall  from  this  day  treat  said  contract  as 
broken,  and  the  terms  and  conditions  therein  sought  to 
be  made  binding  upon  me  will  be  considered  as  of  no 
effect.  If  you  wish  to  enter  into  a  new  contract  on  such 
terms  and  conditions  as  we  may  hereafter  agree  upon,  I 
would  be  pleased  to  talk  with  you. 

^* Tours,  Walter  Cary,  Jr." 

A  day  or  two  after  receiving  this  letter  McIntyre  en- 
countered one  Uppercu^  who  was  acting  as  the  agent  of 
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Gary,  or  rather  of  the  firm  of  Buck  &  Gary,  for  whom 
the  latter  purchased  the  lumber.  The  conversation 
which  followed  resulted  in  the  indorsement  upon  the 
back  of  a  copy  of  the  original  contract  of  the  following, 
above  the  signatures  of  McIntyre  and  Uppercu,  as  ap- 
pears therefrom: 

*' Gunnison,  Gunnison  Gounty,  Golorado. 

*^In  and  for  the  consideration  that  Walter  Gary,  Jr., 
pay  to  me  $26  per  thousand  feet  for  one  hundred  and 
fifty  thousand  feet  of  lumber,  the  same  to  be  delivered 
by  me  to  him  at  the  said  town  of  Gunnison  within  the 
next  sixty  days,  payment  of  said  lumber  so  delivered  to 
be  on  demand,  I  hereby  revoke  and  cancel  the  within 
agreement  and  hold  it  null  and  void.  Reserving  the  right 
to  sell  lumber  to  other  parties. 

"May  25,  1881.  W*  F.  McIntyre." 

"I  hereby  guaranty  the  payment  of  the  above  one 
htmdred  and  fifty  thousand  feet  of  lumber  at  $26  per 
thousand  in  manner  aforesaid.  E.  A.  Buck, 

"  By  J.  W.  Uppercu,  Att'y  in  Fact. 

"Gunnison,  Golorado,  May  26,  1881." 

Uppercu  carried  this  to  Gary,  who  retained  it  and  im- 
mediately expressed  his  satisfaction  therewith,  which  fact 
Uppercu  reported  to  McIntyre. 

Thereupon  McIntyre  began  delivering  lumber,  and  up 
to  the  25th  of  July  Gary,  by  his  agent,  Uppercu,  had  re- 
ceived and  paid  for  one  hundred  and  eight  thousand  feet, 
both  acting  under  the  stipulation  last '  above  set  forth. 
After  the  25th  of  July  he  refused  to  receive  or  pay  for 
any  more  lumber. 

McIntyre  brought  suit  upon  the  original  contract,  and 
recovered  a  judgment  for  $492.  From  this  judgment 
Gary  prosecutes  an  appeal. 

We  shall  not  consider  who  first  violated  the  October 
contract;,  neither  will  we  determine  whether  the  May 
writing  was  a  substitute  therefor,  as  appellant  claims,  or 
an  accord  thereof  ,  as  contended  by  appellee. 
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We  may  admit  with  counsel  for  appellee  that  Gary's  let- 
ter gave  McIntyre  a  right  of  action,  and  also  that  the 
May  agreement  was  simply  an  accord;  we  may  further 
admit  that  it  was  a  kind  of  accord  which  did  not,  unless 
satisfied,  bar  a  right  of  action  upon  the  original  con- 
tract. 

In  our  judgment,  the  failure  to  render  the  accord  a  full 
satisfaction  was  the  fault  of  McIntyre,  and  not  of  Gary. 
McIntyre  was  bound  to  deUver  the  one  hundred  and  fifty 
thousand  feet  of  lumber  within  sixty  days  from  May 
25th;  this  was  an  important  and  material  feature  of  the 
accord  agreement;  the  evidence,  without  conflict  or  contra- 
diction, shows  that,  at  the  expiration  of  the  time,  there 
remained  forty-two  thousand  feet  undelivered.  Gary  was 
not  responsible  for  this  failure  to  comply  with  the  agree- 
ment, and  was  in  a  position  to  decline  further  proceeding 
thereunder. 

It  is  claimed  that  he  was  first  in  default  by  refusing  to 
accept  a  few  loads  and  parts  of  loads  rejected  in  June. 
Mclntyre's  theory  is,  that  since  the  May  agreement  did 
not  expressly  provide  for  good  and  merchantable  lumber, 
or  such  lumber  as  Gary  wanted,  the  latter  was  bound  to  ac- 
cept anything  tendered;  he  says,  in  testifying:  **I  told 
Mr.  Gary,  you  will  have  to  take  just  what  I  give  you. " 

But  we  submit  this  is  neither  a  fair  nor  a  legal  inter- 
pretation of  the  contract.  If  it  is,  McIntyre  might  have 
delivered  old  and  unsound  lumber,  for  there  are  no  ex- 
press words  reqiliring  it  to  be  new  or  sound;  he  might 
have  compelled  Gary  to  take  and  pay  for  lumber  which 
was  worthless  and  unsalable  at  any  price.  This  accord 
agreement  must  be  construed  in  the  light  of  the  October 
contract,  the  business  of  Gary,  and  all  other  circum- 
stances attending  the  making  thereof.  Giving  it  a  rea- 
sonable construction,  we  think  the  lumber  was  to  be  of 
good  quality.  Gary  says  he  refused  the  loads  or  parts  of 
loads  because  they  were  not  "merchantable;"  there  is 
evidence  to  show  that  by  the  word  *' merchantable'*  he 
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did  not  refer  to  the  quality,  but  to  the  kind,  of  lumber. 
He  says  that  under  the  compromise  agreement  McIntyre 
was  to  deliver  the  kind  he  wanted;  and  Gary  further 
says:  "  He  (McIntyre)  told  me  if  I  did  not  want  certain 
kinds  to  say  so,  and  they  would  be  taken  down  to  his 
yard.^'  The  only  denial  of  this  last  statement  by  McIn- 
tyre is  in  the  language  already  quoted;  but,  notwith- 
standing that  expression,  McIntyre  retained  the  rejected 
lumber,  and  went  on  delivering  under  the  contract;  he 
seemed  to  have  thought  no  more  about  it  until  the  insti- 
tution of  this  suit  some  time  afterwards. 

A  condition  of  an  accord  agreement,  like  that  of  any 
other  contract,  may  be  waived  by  the  parties  thereto. 
Under  the  circumstances,  if  Gary  was  bound  by  the  con- 
tract to  receive  the  lumber  rejected,  there  was  a  waiver 
of  this  obhgation  to  the  extent,  at  least,  of  preventing 
McIntyre  from  rescinding  the  agreement  and  declaring  it 
a  nullity;  he  could  only  recover,  if  at  all,  for  the  loss  occa- 
sioned by  Gary's  refusal  to  accept  the  rejected  lumber. 
McIntyre  v.  Barnes^  4  Gol.  289. 

We  do  not  agree  with  counsel  for  appellee  that  these 
are  all  questions  of  fact,  and  that  they  were  properly 
submitted  to  and  passed  upon  by  the  jury. 

The  fact  that  the  May  writing  was  not  signed  by  Gary 
does  not  interfere  with  the  mutuality  or  binding  effect 
upon  both  parties  of  the  accord  agreement.  There  was 
no  undei-standing  that  it  should  be  signed,  or  even  re- 
duced to  writing,  before  it  took  effect;  there  was  ample 
consideration  for  it  on  both  sides;  Gary  obtained  a  reduc- 
tion in  the  purchase  price  per  thousand,  while  McIntyre 
secm'ed  a  guarantor  for  the  payment  of  the  price  agreed 
upon,  and  acquired  the  privilege,  denied  in  the  October 
contract,  of  selling  to  other  parties.  Gary  retained  the 
May  proposition  or  agreement,  and  notified  McIntyre, 
by  agent,  of  his  satisfaction  therewith  and  acceptance 
thereof;  he  acted  during  the  succeeding  sixty  days  under 

the  same,  receiving  the  lumber  as  delivered  and  paying 
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the  $26  per  thousand  as  stipulated  in  the  agreement. 
The  form  of  the  instrument  and  the  language  used  make 
it  doubtful  if  there  was  any  thought  that  Cary  should 
sign  it;  it  is  more  like  a  proposition,  which,  when  acted 
upon,  became  binding  upon  both  parties;  the  writing 
simply  being  evidence  of  the  terms  of  the  contract  be- 
tween them. 

Under  the  evidence  appellee  was  not  in  a  position  to 
maintain  his  action  upon  the  October  agreement.  The 
judgment  must  be  reversed  and  the  cause  remanded. 

Bet^eraed. 


Weese  et  al.  v.  Barker  et  al. 

L  When  parties  are  made  plaintiffs  to  an  amended  complaint  the  pre- 
sumption obtains  that  all  consented  thereto,  otherwise  those  not 
consenting  would  have  been  joined  as  defendants  under  the  code. 
Sections  11,  18. 

2,  In  ejectment  one  tenant  in  common  may  recover  possession  of  the 
entire  tract  as  against  all  persons  but  his  co-tenants. 

8.  Where  a  location  certificate  appears  to  have  been  in  compliance  with 
the  statute,  a  mistake  by  the  recorder,  the  party  complaining,  not 
having  been  misled,  cannot  avail  himself  of  the  error.  Where 
judgment  is  permitted  to  go  by  default  every  issuable  fact  in  the 
complaint  is  admitted. 

4.  Entering  upon  premises  in  the  actual  possession  of  another  for  the 
purpose  of  performing  the  acts  necessary  to  constitute  location  and 
possession,  amounts  only  to  a  trespass,  and  cannot  form  the  basis 
for  the  acquisition  of  title.  i 

Appeal  from  District  Court  of  Park  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Messrs.  George,  Maxwell  and  Phelps,  for  appellants. 

Messrs.  Wade,  Dunn  and  Danforth,  for  appellees. 

Beck,  C.  J.    The  principal  errors  assigned  are  that  the 
district  court  erred  in  allowing  the  amended  complaint 
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to  be  filed,  and  in  making  Benbow  and  Hussey  parties  to 
the  action. 

The  action  was  originally  instituted  by  Barker  and 
Wade  as  plaintiffs,  alleging  that  they  were  entitled  to 
one  undivided  one-half,  or  each  to  one  undivided  one- 
fourth,  of  the  Tanner  Boy  lode,  and  that  the  defendants 
had  wrongfully  entered  upon  said  claim  and  taken  pos- 
session thereof,  to  the  exclusion  of  the  plaintiffs  and  their 
grantors,  etc. 

Afterwards  leave  was  granted  the  plaintiffs,  after 
service  of  notice  upon  defendants,  to  file  an  amended 
complaint  in  said  cause,  making  the  said  Benbow  and 
Hussey  parties  plaintiffs. 

The  amended  complaint  alleges,  among  other  things, 
"that  plaintiffs  are,  and  were  at  the  institution  of  this 
suit,  owners  and  entitled  to  the  possession  of  said  claim 
in  the  following  proportions,  to  wit:  each  to  an  undivided 
one-fourth,  and  that  they  claim  the  right  to  occupy  and 
possess  said  premises  by  right  of  pre-emption  and  by 
virtue  of  full  compliance  with  the  local  laws  and  rules  of 
miners  in  said  mining  district,  the  laws  of  the  United 
States  and  of  said  state  of  Colorado,  and  by  actual  prior 
possession  as  a  lode  mining  claim. 

Plaintiffs  in  error  assume  that  Benbow  and  Hussey 
were  made  parties  to  the  amended  complaint  without 
their  consent.  We  have  searched  the  record  in  vain  for 
evidence  to  sustain  this  assumption.  The  averments  of 
the  amended  complaint  are  to  the  effect  that  Benbow  and 
Hussey  are  tenants  in  common  with  the  original  plaint- 
iffs, Barker  and  Wade,  and  that  each  of  said  four  plaintiffs 
is  the  owner  of  an  undivided  one-fourth  of  the  property 
sued  for. 

AH  were  proper  parties  to  the  complaint,  and  the 
presumption  obtains  that  all  consented  to  become  parties 
plaintiffs,  as  otherwise  those  not  consenting  would  have 
been  joined  as  defendants.     Civil  Code,  §§  11-13. 

The  amended  complaint  having  been  filed  by  leave  of 
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the  court,  after  notice  to  the  defendants,  and  the  defend- 
ants having  suffered  a  default  to  be  entered  against 
them,  are  in  no  position  to  complain  of  the  judgment. 

On  behalf  of  the  appellants  it  is  insisted  that  the  amend- 
ment changed  the  subject-matter  of  the  action.  This 
view  cannot  be  sustained.  True,  the  original  complaint 
only  claimed  for  the  plaintiffs  Barker  and  Wade  an  undi- 
vided half  of  the  Tanner  Boy  lode;  but  as  against  the  ap- 
pellants they  were  entitled  to  recover  the  entire  lode,  and 
the  original  complaint  might  have  been  amended  to 
claim  the  whole.  The  defendants  did  not  claim  to  be  co- 
tenants  of  Barker  and  Wade,  but  were  claiming  the 
entire  lode  by  a  wholly  different  and  adverse  title. 

The  law  is  that  in  ejectment  one  tenant  in  common 
may  recover  possession  of  the  entire  tract  as  against  all 
persons  but  his  co-tenants.  Mahoney  v.  Winkle,  21  CaL 
583;  Hart  v.  Robertson j  id.  348. 

The  amended  complaint  alleges  that  the  plaintiffs  are 
the  owners  and  entitled  to  the  possession  of  the  lode.  It 
further  alleges  that  each  plaintiff  is  the  owner  of  an  un- 
divided one-fourth  of  the  lode.  The  stipulation  of  facts 
filed  in  the  cause  shows  that  aU  the  plaintiffs  derive  title 
from  the  same  source,  that  is,  from  the  same  act  of  loca- 
tion. It  also  shows  that  the  defendants  claim  title  by 
virtue  of  a  location  of  the  same  lode,  made  subsequent  to 
the  plaintiffs'  location. 

Defendants  were  in  no  manner  prejudiced  by  the  filing 
of  the  amended  complaint.  The  same  title  alleged  in  the 
original  complaint  was  stated  and  reUed  upon  for  a  re- 
covery in  the  amended  complaint.  Defendants  were  not 
interested  in  this  title,  but  claimed  adversely  to  it.  It 
was  therefore  wholly  immaterial  to  them  whether  the 
action  was  brought  in  the  names  of  the  several  co- 
owners  against  them,  or  in  the  names  of  a  portion 
thereof. 

But  the  point  is  made  that  plaintiffs'  location  was  in- 
valid^  because  the  name  of  the  lode  wa%  by  mistake,  re- 
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corded  '^Farmer  Boy,^^  instead  of  ^^  Tanner  Bot/y^^  as  it 
was  written  in  the  location  certificate. 

This  was  a  mistake  of  the  recorder,  and  cannot  avail 
the  defendants  in  this  case.  The  certificate  itself  ap- 
pears to  have  complied  with  the  statute.  General  Laws, 
§§1813,  1814.  Plaintiffs  were  not  responsible  for  the 
mistake  of  the  recorder.  Myers  v.  Spooner^  66  Cal.  288. 
Besides,  the  defendants  were  not  misled  by  the  alleged 
error.  They  have  permitted  judgment  to  go  against 
them  by  default.  Their  default  admits  every  issuable 
fact  stated  in  the  plaintiffs'  complaint.  Harlan  v.  Smith 
etal.  6  Cal.  1T3;  Hutchings  v.  Eheler^  46  Cal.  667. 

Among  other  issuable  facts  stated  in  the  complaint  is 
the  following:  **  That  heretofore,  to  wit,  on  or  about  the 
11th  day  of  February,  1880,  while  plaintiffs  and  their 
grantors  were  in  peaceable,  open,  notorious  and  exclusive 
possession  of  said  claim,  working  the  same  as  aforesaid, 
defendants  wrongfully  and  unlawfully  entered  upon  said 
claim  and  took  possession  thereof,  ousting  plaintiffs  and 
their  grantors,  and  have  ever  since  wrongfully  held  pos- 
session of  said  premises,  to  the  exclusion  of  plaintiffs 
and  their  grantors. " 

The  stipulation  filed  in  the  cause  concedes  that  the  lode 
was  properly  staked  by  the  plaintiffs;  that  the  mistake 
in  the  record  was  made  by  the  recorder,  and  that  the  de- 
fendants staked  and  relocated  said  lode  as  abandoned 
property  after  the  location  by  the  plaintiffs. 

Upon  the  merits,  then,  the  appellants  have  no  stand- 
ing in  this  case.  The  record  shows  actual  possession  in 
the  appellees,  which  is  prima  facie  evidence  of  title,  and 
as  we  said  in  Lebanon  M.  Co.  v.  Con,  Rep.  Co.  6  Col. 
380,  •'entering  upon  premises  in  the  actual  possession  of 
another,  for  the  purpose  of  performing  the  acts  neces- 
sary to  constitute  location  and  possession,  amounts  only 
to  a  trespass,  and  cannot  form  the  basis  for  the  acquisi- 
tion of  title." 
Whether  the  location  of  Barker  and  his  co-  tenants  be 
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valid  or  not,  their  possession  is  sufficient  to  defeat  a 
recovery  by  the  appellants. 

We  are  further  of  opinion  that  the  description  of  the 
lode  set  out  in  the  amended  complaint,  as  it  appears  in 
the  record  proper  (Transcript,  folios  18  to  23),  is  sufficient 
to  identify  the  claim  sued  for.  The  boundaries  of  the 
claim  are  given,  and  in  addition  the  following:  "  The 
discovery  tunnel  is  about  one-half  mile  below  the  old 
town  of  Timberline,  on  the  line  of  Buckskin  creek,  on 
the  south  side  of  said  creek,  and  two  hundred  feet  north- 
west from  the  discovery  tunnel  on  the  loda  lode."    The 

judgment  is  affirmed. 

Affirmed, 


Db  Lappe  v.  Sullivan. 

1.  A  judgment  will  not  be  reversed  for  errors  which  could  not  have 
prejudiced  the  appellant. 

3.  Where,  by  contract,  one  is  employed  by  another  to  do  work  by  the 
day  or  month,  and  nothing  is  said  as  to  the  time  of  payment  for 
the  services  to  be  rendered,  his  wages  are  due  and  may  be  de- 
manded at  the  close  of  each  day  or  month,  as  the  case  may  be. 
Such  services  are  comprehended  within  the  meaning  of  the  statute, 
and  after  demand  for  the  amount  due  the  laborer  may  maintain 
attachment. 


Appeal  from  County  Court  of  Lake  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Messrs.  Templer  and  Hodges,  for  appellant 

Mr.  T.  C.  Early,  for  appellee. 

Helm,  J.  No  objection  is  made  here  to  the  amount  of 
the  judgment  rendered  by  the  county  court,  nor  to  ap- 
pellant's liability  therefor;  it  is  conceded  that  the  labor 
was  performed  and  that  appellee  was  justly  entitled  to 
the  sum  found  due  him. 
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Defendant  below  demanded  an  itemized  statement  of 
the  account  sued  on;  in  response  thereto  plaintiff  fur- 
nished the  following:  ^^Dec.  5th,  1882.  Balance  due 
for  work  to  John  Sullivan,  $182.65." 

The  court  overruled  defendant's  motion  filed  under  the 
statute  for  a  more  specific  bill  of  particulars  or  state- 
ment. The  first  assignment  of  error  rests  upon  this 
ruUng. 

The  suit  was  tried  in  the  county  court  on  appeal  from 
a  justice  of  the  peace,  and  therefore  there  are  no  written 
pleadings;  but,  nevertheless,  we  think  the  statute  appli- 
cable to  the  proceedings  in  the  appellate  court,  and  that 
defendant  might  properly  invoke  its  aid  by  the  motion 
filed. 

It  is  sufficient,  however,  for  us  to  say  that  appellant 
is  in  no  position  to  avail  himself  of  an  error,  had  one 
been  committed  in  denying  his  motion.  For,  as  already 
stated,  he  is  not  complaining  of  injustice  or  injury  in  the 
amount  of  the  judgment  rendered;  he  is  seeking  no  re- 
versal on  the  ground  that  the  sum  recovered  is  excessive, 
or  that  he  was  in  any  way  surprised  or  prejudiced  by  the 
evidence  offered  in  proving  the  plaintiff's  account. 

A  judgment  will  not  be  reversed  for  errors  which  could 
not  have  prejudiced  the  appellant. 

The  ground  averred  in  plaintiff's  affidavit  for  attach- 
ment is  "that  the  debt  was  for  work  and  labor  performed, 
which  should  have  been  paid  at  the  time  the  work  and 
labor  was  performed."  This  averment  was  duly  trav- 
ersed and  put  in  issue  by  affidavit  in  the  usual  form... 
But  by  stipulation  of  the  parties  the  trial  of  this  issue 
was  postponed  till  the  final  hearing;  and  it  was  then  sub- 
mitted to  and  determined  by  the  court  in  connection  with 
the  principal  case. 

The  proofs  show  that  plaintiff  was  working  for  defend- 
ant by  the  day;  that  there  was  no  stipulated  time  for 
payment  of  his  wages,  but  that  they  were  paid  from  time 
to  time  as  plaintiff  needed  the  money  and  made  demand 
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therefor;  that  either  party  might  terminate  the  contract 
of  employment,  as  defendant  did,  at  any  time;  and  that, 
when  diBchatf;ed,  plaintiff  demanded  the  wages  then  due 
and  unpaid. 

Where,  by  contract,  one  is  employed  by  another  to 
work  by  the  day  or  month,  and  nothing  is  said  as  to  the 
time  of  payment  for  the  services  to  be  rendered,  his 
wages  are  due  and  may  be  demanded  at  the  close  of  each 
day  or  month,  as  the  case  may  be.  We  think  such  serv- 
ices are  comprehended  within  the  meaning  of  the  stat- 
ute relied  on,  and  that,  after  demand  for  the  amount 
due,  the  laborer  may  maintain  his  attachment  proceeding. 

The  court  was  justified  in  sustaining  the  attachment 
sued  out  in  this  case.  This  conclusion  disposes  of  the  re- 
maining assignment  of  error.  The  judgment  will  be 
afOrmed. 

Affirmed. 


De  Lappb  v.  Suluvan. 
Appe<d  from  County  Court  of  Lake  County 

Per  Curiam:  The  questions  submitted  for  adjudication 
in  this  cause  are  identical  with  those  considered  in  the 
case  of  De  Lappe  v.  John  Sullivan,  which  has  just  been 
decided.  The  evidence  in  no  way  changes  or  modifies 
the  conclusions  there  arrived  at.  This  appeal  will  there- 
fore be  determined  in  the  same  way. 

The  judgment  of  the  county  court  will  be  affirmed. 
Affirmed. 


Dosma  v.  Neison. 

a  judgment  entered  in  a  cause  does  not  put  an  end  to  the  action, 
ut  leaves  something  further  to  be  done  before  the  rights  of  the 
arties  are  determined,  it  is  interlocutory  and  not  tinal.  To  be  Seal 
;  must  end  the  particular  suit  in  which  it  ie  entered. 
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2.  Where,  on  error  to  a  county  court,  the  record  shows  that  testimony 
was  produced  on  the  trial  in  support  of  the  complaint,  but  has 
not  been  preserved,  and  the  finding  and  judgment  having  been  for 
the  plaintiff,  the  presumption  obtains  that  the  allegations  of  fact  on 
pert  of  the  plaintiff  were  duly  proven. 

8  The  preponderance  of  American  decisions  tends  to  the  conclusion 
that  a  purchase  of  assets  by  the  executor  or  administrator,  or  his 
taking  and  accounting  for  the  same  at  their  appraised  value,  may 
be  advantageous  to  the  estate,  and  such  advantage  is  the  main 
thing  to  be  considered. 

4  When  it  becomes  necessary  to  save  the  estate  from  loss,  it  is  right, 
and  even  obligatory,  for  the  executor  or  administrator  to  purchase 
or  take  possession  of  land  at  the  foreclosure  of  a  mortgage  belong- 
ing to  the  estate,  and  to  hold  the  title  for  the  benefit  of  the  estate. 

Error  to  County  Court  of  Jefferson  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Browne  and  Putnam,  for  plaintiff  in  error. 

Mr.  A.  H.  De  France,  for  defendant  in  error. 

Beck,  C.  J.  This  was  an  action  of  ejectment,  brought 
by  Nelson,  the  defendant  in  error,  against  Dusing,  plaint- 
iff in  error,  to  the  March  term,  1880,  of  the  court  below, 
to  recover  possession  of  a  quarter  section  of  land.  The 
last  entry  of  record  in  said  cause  at  the  March  term  is  in 
the  following  words: 

"And  now,  after  the  demurrer  being  overruled  to  de- 
fendant's additional  answer,  comes  the  said  plaintiff  and 
files  his  replication  to  said  answer,  whereupon  the  said 
defendant  asks  for  judgment  on  said  replication  and  the 
papers  in  this  cause.  And  now,  the  court  being  fully- 
advised  in  the  premises,  finds  that  there  is  not  suflftcient 
matter  alleged  in  said  replication  on  which  to  found  an 
action.  Therefore  it  is  considered,  ordered  and  adjudged 
by  the  court,  that  the  said  defendant  have  and  recover  of 
and  from  the  said  plaintiff  his  costs  and  disbursements 
by  him  in  this  behalf  laid  out  and  expended,  taxed  at 
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seven  and  five  one-hundredths  dollars,  and  that  he  have 
execution  therefor." 

No  further  steps  were  taken  in  said  cause  until  the 
December  term,  1880,  of  said  court,  when  the  plaintiff 
moved  the  court  to  vacate  the  judgment  for  costs  en- 
tered at  the  March  term,  and  for  a  rehearing  of  the  de- 
fendant's motion  for  judgment  upon  the  pleadings. 

This  motion  was  resisted  by  the  defendant's  counsel, 
but  the  court  sustained  the  motion,  vacated  the  judgment 
for  costs,  and  granted  a  rehearing  of  the  application  for 
judgment  upon  the  pleadings,  to  which  ruling  of  the 
court  the  defendant  duly  excepted.  Afterwards,  on  the 
hearing,  the  motion  for  judgment  on  the  pleadings  was 
overruled,  and  the  cause  set  down  for  trial  before  the 
court,  without  a  jury,  by  consent  of  parties.  The  find- 
ing and  judgment  were  for  the  plaintiff. 

The  first  error  assigned  questions  the  power  of  the 
court  to  vacate  the  judgment  entered  at  the  March 
term. 

Two  terms  of  court  had  intervened  after  the  entry  of 
the  so-called  judgment  before  the  coming  of  the  Decem- 
ber term,  at  which  subsequent  proceedings  were  had.  If, 
therefore,  the  order  entered  at  the  March  term  was,  in 
fact,  a  final  judgment  in  the  cause,  the  court  had  no 
power  to  set  it  aside  and  to  rehear  and  redetermine  the 
issues  after  a  lapse  of  two  terms  of  court.  Freeman  on 
Judgments,  §§  90-96. 

The  court  below  appears  to  have  taken  the  view  that 
the  action  taken  at  the  March  term  did  not  constitute  a 
final  judgment,  and  was  not  a  final  disposition  of  the 
case.  We  are  of  opinion  this  view  is  correct.  Pothiersays: 
^'  A  judgment,  to  have  the  authority,  or  even  the  name,  of 
res  judicata,  must  be  a  definite  judgment  of  condem- 
nation or  dismissal."    Pothier,  Ob.  part  4,  ch.  3,  §  3. 

If  the  order  entered  in  a  cause  does  not  put  an  end  to 
the  action,  but  leaves  something  further  to  be  done  before 
the  rights  of  the  parties  are  determined,  it  is  interlocu- 


1883.]  DusiNQ  V.  Nemon.  187 

tory  and  not  final.   To  be  final  it  must  end  the  particular 
suit  in  whidi  it  is  entered. 

It  is  said  that  a  judgment  'Hhat  the  defendant  go 
hence,  and  that  he  recover  his  costs,"  etc.,  though  not 
formal,  is  a  good  final  judgment,  because  no  further  ac- 
tion can  be  taken  while  it  reniains  in  force,  but  that  a 
judgment  for  costs  alone  is  not  final.  Freeman  on  Judg- 
ments, §§  12,  16.  See,  also,  Young  v.  Slonetraker  et  cU. 
33  Mo.  117;  Adams  v.  Trigg,  35  Mo.  190. 

As  we  said  in  Alvord  v.  McOaughey,  5  Col.  244,  "  while 
a  strict  compliance  with  forms  is  not  essential  in  the 
entry  of  judgments,  yet,  to  constitute  a  final  judgment, 
the  record  must  not  only  indicate  that  an  adjudication 
took  place,  but  the  entry  must  have  been  intended  as  the 
entry  of  a  judgment."  This  intention  must  be  fairly  de- 
ducible  from  the  language  employed  in  the  entry.  Thus 
tested,  a  final  judgment  will  show,  in  intelUgible  lan- 
guage, a  determination  of  the  rights  of  the  parties  to  the 
action,  what  relief  has  been  granted,  if  any,  or  that  the 
defendant  has  been  dismissed  without  day.  The  sup- 
posed judgment  in  this  case,  not  conforming  to  the  above 
requirements,  must  be  held  to  be  interlocutory  merely. 

Looking  now  at  the  case  as  presented  upon  the  merits, 
we  find  but  Uttle  conflict  in  the  facts  as  presented  in  the 
pleadings.  The  amended  answer  on  one  side,  and  the 
replication  on  the  other  side,  assume  to  set  out  the  facts 
concerning  the  origin  and  theory  of  the  plaintiff's  title. 
And  since  the  record  showsithat  testimony  was  produced 
on  the  trial  in  support  of  the  allegations  of  the  complaint 
and  replication  (none  of  which  has  been  preserved),  and 
the  finding  and  judgment  having  been  for  the  plaintiff, 
the  presumption  obtains  that  the  allegations  of  fact  on 
the  part  of  the  plaintiff  were  duly  proven. 

Diising,  on  the  9th  of  December,  1876,  executed  to  one 
Oliver  Graves,  as  trustee,  a  trust  deed  upon  the  land  in 
controversy,  to  secure  the  payment  of  a  promissory  note 
for  the  sum  of  $1^300,  given  by  Dusing  to  one  A.  0. 
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Butler,  payable  in  two  years,  with  interest  thereon  at  the 
rate  of  one  and  one-half  per  centum  per  month.  After 
maturity  of  the  note,  default  having  been  made  in  the 
payment  thereof,  the  premises  having  been  duly  adver- 
tised for  sale  as  required  by  the  trust  deed,  they  were,  on 
the  24th  day  of  November,  1879,  offered  at  public  sale  by 
the  trustee.  There  was  then  due  upon  the  note  about 
the  sum  of  $1,800.  The  highest  bid  offered  by  an  out- 
sider was  $625.  Thereupon  the  trustee  bid,  for  the  execu- 
tors of  the  estate  of  said  Butler,  who  was  then  deceased, 
by  virtue  of  a  power  of  attorney  held  by  him  for  that 
purpose,  the  sum  of  $1, 500,  and  that  being  the  highest 
bid,  the  premises  were  struck  off  and  sold  to  said  execu- 
tors for  that  sum. 

A  few  days  afterward,  and  before  a  deed  was  executed 
to  the  executors  in  pursuance  of  said  sale,  Nelson,  the 
plaintiff,  purchased  the  premises  from  the  executors, 
through  the  said  Graves,  for  the  sum  of  $1, 800,  and  by 
direction  of  the  executors  this  entire  sum  was  entei'od  on 
Dusing's  note,  and  a  deed  executed  by  said  trustee  di- 
rectly to  Nelson.  In  the  execution  of  this  deed,  then, 
consists  the  whole  irregularity  upon  which  the  defense  is 
based.  That  there  is  no  equity  in  the  defense  is  apparent 
from  the  fact  that  the  defendant  realized  an  additional 
credit  upon  his  note  of  $300,  over  and  above  the  amount 
bid  at  the  sale,  by  reason  of  the  plaintiff's  purchase,  and 
of  the  transfer  of  the  title  to  him. 

If  the  trustee  had  executed  a  deed  to  the  executors,  in 
pursuance  of  the  public  sale  to  them,  crediting  their  bid, 
$1,500,  upon  defendant's  note,  and  the  executors  had 
then  executed  a  deed  to  Nelson,  retaining,  for  the  use  of 
the  Butler  estate,  the  additional  $300  realized  by  the  latter 
sale,  there  would  exist  nothing  of  the  present  defense 
except  the  point  that  "the  executoi's  could  not  purchase 
at  the  trustee's  sale,  even  if  present." 

As  an  unlimited  proposition  of  law,  this  is  not  correct. 
That  its  observance  would  have  operated  greatly  to  the 
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disadvantage  of  the  defendant  in  the  present  case,  and 
of  the  Butler  estate  as  well,  is  manifest,  when  it  is  re- 
memhered  that  the  highest  bid  at  the  sale,  aside  from  the 
bid  of  the  executors,  was  the  sum  of  $625. 

By  means  of  their  purchase  of  the  land  the  executors 
secured  for  their  estate  the  payment  in  full  of  its  demand 
against  the  defendant,  and  saved  for  the  defendant  the 
sum  of  $1,1Y5.  The  utmost  good  faith  appears  to  have 
been  exercised  towards  both  debtor  and  creditor  by  the 
trustees  referred  to.  Says  Mr.  Schouler,  in  his  work  upon 
Executors  and  Administrators,  §  358:  **The  preponder- 
ance of  American  decisions  tends  rather  to  the  conclusion 
that  a  purchase  of  assets  by  the  executor  or  administra- 
tor, or  his  taking  and  accounting  for  the  same  at  their 
appi'aised  value,  may  often  be  really  advantageous  to  the 
estate^  and  that  such  advantage  is,  after  all,  the  main 
thing  to  be  considered." 

And  again,  in  §  323,  he  says:  "  When  it  becomes  nee- 
essary  to  save  the  estate  from  loss,  it  is  right,  and  even 
obligatory,  for  the  executor  or  administrator  to  purchase 
or  take  possession  of  land  at  the  foreclosure  of  a  mort- 
gage belonging  to  the  estate^  and  hold  the  title  for  the 
benefit  of  the  estate." 

The  equities  set  up  in  the  defendant's  answer  constitute 
no  defense  to  the  action.  The  irregularities  complained 
of  all  resulted  to  his  advantage. 

The  trustees'  deed  vested  the  legal  title  in  the  plaintiff; 
therefore  the  equitable  defense  failing,  and  there  being 
no  application  for  aflBrmative  reUef,  judgment  was  prop- 
erly given  for  the  plaintiff.    Judgment  affirmed. 

Affirmed. 
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laiaS  The  People  ex  rel.  Dean  v.  Commissioners  of  Grand 

j^  iff  County. 

1.  The  unsworn  declarations  of  parties  touching  their  qualifications  as 
voters,  after  the  election,  and  who  were  not  present  at  the  trial  to 
contradict  or  explain  such  declarations,  held  to  have  been  properly 
excluded  as  mere  hearsay. 

8,  It  is  within  the  discretion  of  the  court  to  refuse  an  attachment  for  a 
witness,  who,  after  being  subpoenaed,  refuses  to  attend  and  testify; 
and  the  refusal  of  the  court  to  issue  an  attachment  will  not  war- 
rant this  court  in  reversing  the  finding,  in  the  absence  from  tiie 
record  of  what  it  was  expected  to  prove  by  such  witness. 

8.  The  act  of  1876,  requiring  a  two-thirds  vote  in  favor  of  the  removal 
of  county  seats,  has  no  application  to  the  county  of  Grand. 

The  facts  are  stated  in  the  opinion. 
Messrs.  France  and  Rogers,  for  the  people. 
Mr.  R.  S.  Morrison,  for  the  respondents. 

Stone,  J.  This  is  an  original  proceeding  brought  to 
this  court  by  mandamuSy  for  the  purpose  of  testing  the 
validity  of  the  acts  of  the  board  of  county  commission- 
ers of  Grand  county  in  declaring  the  county  seat  of  that 
county  removed  from  Hot  Sulpjiur  Springs  to  Grand 
Lake,  as  the  result  of  an  election  held  for  that  purpose 
in  the  fall  of  1880,  and  in  removing  the  public  records, 
offices  and  business  to  Grand  Lake,  as  the  lawful  county 
seat. 

In  the  opinion  rendered  by  this  court,  when  the  case 
was  formerly  before  us  (6  Col.  Rep.  202),  we  directed  the 
issues  of  facts  to  be  tried  in  the  court  below,  and  that 
the  verdict  of  the  jury,  or  the  finding  of  the  court  therein, 
be  returned  to  this  court,  showing,  first,  w^hat  number  of 
votes- was  cast  by  the  qualified  voters  of  Grand  county  at 
the  general  election  held  in  that  county  on  the  2d  day  of 
November,  1880,  on  the  question  of  the  removal  of  the 
county  seat  of  said  county,  and  second,  of  the  number 
of  votes  so  cast,  what  number  of  legal  votes  was  for  Hot 
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Sulphur  Springs,  and  what  number  for  Grand  Lake,  for 
county  seat.  In  accordance  with  said  order,  the  record 
before  us  presents  the  proceedings  and  evidence  in  the 
trial  of  said  issue,  and  the  court  returns  its  finding  as 
follows,  to  wit: 

"  And  now  on  this  18th  day  of  August,  A.  D.  1882,  this 
cause  heretofore,  at  the  present  term  of  the  court,  having 
been  submitted  to  the  court  upon  the  evidence  and  argu- 
ments of  counsel  in  said  case,  and  the  court  being  fully 
advised  in  the  premises,  and  a  jury  having  been  waived 
by  the  parties  hereto,  the  court  now  finds  that  the  num- 
ber of  votes  casts  by  the  qualified  voters  of  Grand  county 
at  the  general  election  held  in  said  county  on  the  2d  day 
of  November,  A.  D.  1880,  on  the  question  of  the  removal 
of  the  county  seat  of  Grand  county,  was  one  hundred  and 
sixty-four,  and  of  the  number  of  votes  so  cast,  the  num- 
ber of  legal  votes  cast  for  Hot  Sulphur  Springs  for  county 
seat  was  seventy-one  (71),  and  the  number  of  legal  votes 
cast  for  Grand  Lake  for  county  seat  was  ninety-three 
(93).  By  the  court, 

[seal.]  '  " Chester  0.  Carpenter,  Judge." 

Counsel  for  the  relator,  in  his  argument  filed  herein, 
claims  that  this  finding  is  erroneous,  for  the  reasons  that, 
first,  admitting  that  the  election  returns  show  prima 
fade  that  Grand  Lake  received  one  hundred  and  one 
votes,  Grand  Lake,  west  side,  thirteen  votes,  and  Hot 
Sulphur  Springs  eighty-three  votes,  yet  rejecting  the 
thirteen  votes  cast  for  Grand  Lake,  west  side,  as  having 
been  cast  for  a  separate  point  of  location,  and  then  also 
rejecting  the  twenty  votes  cast  at  Teller  precinct,  and 
twenty-seven  votes  cast  at  Lulu  precinct,  amounting  to 
forty-seven  votes  cast  for  Grand  Lake,  as  illegal,  on  the 
ground  of  non-comphance  with  the  registry  law,  and  it 
would  leave  but  fifty- four  votes  for  Grand  Lake  as  against 
eighty- three  for  Hot  Sulphur  Springs;  second,  that  the 
testimony  shows  that  several  votes  cast  at  Grand  Lake 
precinct  for  that  place  were  illegal,  and  that  more  than 
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twenty  others  might  have  been  shown  to  be  illegal  had 
not  the  court  refused  as  evidence  certain  admissions  made 
to  the  relator,  Dean,  after  the  election,  touching  the 
qualifications  of  voters  who  are  claimed  to  have  made 
such  admissions;  and  third,  that  the  court  erroneously 
refused  to  order  process  to  compel  the  attendance  of  cer- 
tain witnesses  on  behalf  of  the  relator  at  the  triaL 

In  respect  to  the  registration  in  the  two  precmcts 
named,  we  find  from  the  testimony  of  the  judges  of  elec- 
tion that  there  was  no  registration  of  voters  in  Teller 
precinct,  the  reason  being  that  the  county  clerk,  whose 
duty  it  was  to  furnish  registration  blanks  for  the  purpose, 
failed  to  furnish  any  to  this  precinct,  and  the  board  of 
election  judges  waited  for  them  up  to  the  day  of  election 
without  receiving  them  or  making  any  otherwise. 

As  to  Lulu  precinct,  the  record  shows  that  a  registra- 
tion was  made,  which  seems  to  be  in  substantial  compli- 
ance with  the  statute,  and  a  certified  copy  of  the  regis- 
tration list  was  put  in  evidence  without  objection,  and 
the  returns  from  that  precinct  were  therefore  entitled  to 
be  counted. 

There  was  no  error  in  the  refusal  of  the  testimony  of 
the  relator  as  to  the  alleged  admissions  of  certain  voters 
made  after  the  election  touching  their  qualifications. 
Such  testimony  was  but  the  unsworn  declarations  of 
parties  who  were  not  present  to  contradict  or  explain 
such  declarations,  and  sound  rules  of  evidence,  as  well  as 
reasons  founded  upon  public  policy,  favor  the  exclusion 
of  such  evidence  as  hearsay  and  a  means  of  accomplish- 
ing fraud  rather  than  justice.  McCrary  on  Elections, 
§§  270,  271,  and  cases  cited. 

As  to  the  complaint  that  process  was  refused  to  com- 
pel the  attendance  of  witnesses,  it  appears  that  certain 
witnesses  who  had  been  subpoenaed,  and  who  had  come 
to  the  place  of  trial  in  obedience  thereto,  had  afterwards 
refused  to  appear  in  court  and  testify  unless  their  fees 
were  first  paid,  and  that  upon  affidavit  of  these  facts  and 
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motion  for  attachment,  the  court  declined  to  award 
compulsory  process  to  compel  such  witnesses  to  appear 
in  court  and  testify  in  the  case.  While  the  court,  in  its 
discretion,  was  undoubtedly  authorized  to  compel  such 
witnesses  to  appear  in  court  and  testify,  yet  for  this  court 
to  reverse  the  finding  of  the  court  below,  and  send  the 
case  back  upon  that  ground,  is  a  different  matter,  and 
one  we  would  not  be  warranted  in  doing,  since  the  affi- 
davit of  the  relator  for  the  attachment  prayed  fails  to  set 
forth  what  is  expected  to  be  proved  by  such  witnesses, 
or  to  even  aver  that  the  testimony  of  any  one  of  them 
was  necessary,  pertinent,  or  in  any  way  material  in  the 
case. 

Coming  to  the  count  of  the  votes  cast  upon  th^  ques- 
tion in  controversy,  it  appears  that  counsel  for  respond- 
ents, acting  under  what  was  underetood  to  be  the  rule 
laid  down  in  McCrary  on  Elections,  §§  62-174,  that  where 
the  presumption  that  votes  cast  were  legal  is  overcome 
by  the  fact  that  there  was  no  registry,  the  burden  of 
proof  is  upon  the  party  claiming  the  benefit  of  the  vote 
to  prove  that  it  was  legal,  and  entitled  to  be  registered 
and  cast,  maide  proof  that  nine  votes  cast  at  Teller  precinct, 
where  there  was  no  registry,  were  legal,  and  were  cast  for 
Orand  Lake  for  county  seat.  It  is  then  claimed,  on  be- 
half of  respondent,  that  the  legal  number  of  votes  to  be 
counted  for  Grand  Lake  stands  thus:  Gaskill  precinct, 
eight  votes;  Lulu  precinct,  twenty-seven  votes;  Grand 
Lake  precinct,  fifty-four  votes;  Hot  Sulphur  Springs  pre- 
cinct, four  votes;  Teller  precinct,  nine  votes;  making  a 
total  of  one  hundred  and  two  votes  for  Grand  Lake. 
The  total  vote  at  Grand  Lake  precinct  was  sixty,  fifty- 
four  of  which  were  cast  for  that  point  for  the  county 
seat«  including  the  thirteen  which  were  cast  for  the  loca- 
tion at  Grand  Lake,  west  side.  We  do  not  think  that 
these  votes  should  be  rejected  for  that  reason,  as  claimed 
on  behalf  of  the  relator.  The  question  voted  upon  was 
the  removal  of  the  county  seat  from  Hot  Sulphur  Springs 
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to  Orand  Lake,  and  thQ  designation  by  the  local  voters 
at  Grand  Lake  of  a  particular  point  at  the  lake  as  the 
preferred  site  ought  not  to  be  taken  into  account.  Each 
individual  voter  might  possibly  have  been  interested  in 
preferring  a  different  spot  as  the  exact  site  for  the  county 
buildings  on  the  shore  of  the  lake.  It  was  a  matter  for 
the  board  of  county  commissioners  to  determine  the 
exact  site  at  the  lake,  if  a  majority  of  the  legal  voters 
of  the  county  should  vote  in  favor  of  the  removal  from 
the  springs  to  the  lake. 

At  Hot  Sulphur  Springs  precinct  fifty-nine  votes  were 
cast  upon  the  question  of  removal,  five  of  which  were  in 
favor  of  the  removal  to  Grand  Lake,  and  of  these  five 
votes  four  were  found  to  have  been  legal,  leaving  fifty- 
four  in  favor  of  the  springs,  which,  added  to  twenty-five 
cast  at  Troublesome  precinct,  make  seventy-nine  in  all 
cast  against  the  removal  in  the  whole  county.  Taking 
the  one  hundred  and  two  votes,  as  before  estimated,  as 
the  total  for  Grand  Lake,  and  seventy-nine  for  the  springs, 
it  gives  Grand  Lake  a  majority  of  twenty-three  votes. 
If  we  reject  the  nine  votes  counted  from  Teller  precinct 
in  the  above  estimate  —  that  is  to  say,  if  the  entire  vote 
at  Teller  precinct  is  thrown  out — leaving  a  total  of 
ninety-three  for  Grand  Lake,  it  stiU  gives  a  majority  of 
fourteen  votes  for  Grand  Lake. 

It  is  claimed  on  behalf  of  the  relator  that  the  testi- 
mony shows  that  eight  or  ten  of  the  votes  cast  at  Grand 
Lake  precinct  in  favor  of  that  point  were  illegal,  and 
that  had  the  court  permitted  the  introduction  of  the  evi- 
dence of  Dean  as  to  the  declarations  of  voters,  before  re- 
ferred to,  it  would  have  been  shown  that  as  many  as 
twenty-nine  altogether  of  the  Grand  Lake  votes  were 
not  entitled  to  be  counted.  On  the  other  hand,  it  is 
claimed  by  counsel  for  respondents  that  the  evidence 
fairly  shows  that  twenty-three  certainly,  and  possibly 
twenty-nine  votes  cast  at  Hot  Sulphur  Springs  for  that 
point  were  proved  to  be  illegal,  and  the  names  of  the  per- 
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sons  who  cast  said  votes  are  set  out  in  the  brief,  together 
with  the  names  of  the  witnesses  by  whose  testimony 
each  of  such  votes  is  claimed  to  have  been  proved  illegal. 
It  is  diflScult  to  determine,  from  the  mass  of  testimony 
brought  up  by  the  record,  and  the  uncertain  and  con- 
flicting character  of  much  of  it,  exactly  how  many  votes 
on  either  side  can  be  said  to  have  been  proved  illegal  or 
not  entitled  to  be  counted;  but  viewed  in  every  possible 
way  fairly,  we  think  the  number  on  both  sides  are  so 
nearly  equal  that  the  result  of  the  prima  facie  count  is 
not  affected.  The  exact  data,  or  manner  of  estimating 
the  number  of  legal  votes  by  which  the  court  below 
reached  the  finding  returned  here,  is  not  stated  in  the 
return  of  said  finding;  but  however  the  result  may  be, 
estimated  fairly,  we  are  satisfied  that  this  finding  is  as 
nearly  correct  as  the  evidence  presented  by  the  certified 
copies  of  the  registry  hsts,  poll  books  and  tally  sheets  of 
the  election,  together  with  the  testimony  of  the  w^itnesses 
heard  upon  the  trial  contained  in  the  record  and  bill  of 
exceptions,  w^arrants,  and  should  not  be  disturbed. 

The  act  of  1876;  requiring  a  two-thirds  vote  in  favor  of 
the  removal  of  county  seats,  in  order  to  effect  such  re- 
moval, did  not  affect  the  case  before  us,  inasmuch  as  the 
county  of  Grand  is  expressly  excepted  from  the  provis- 
ions of  said  act.  The  finding  of  the  court  below  is  there- 
fore approved,  and  the  judgment  of  this  court  is,  that  the 
peremptory  writ  of  mandamus  prayed  in  this  action  be 

denied* 

Writ  denied. 


Atkinson  et  al.  v.  Tabor  et  al. 

L  Where,  by  the  subject-matter  of  a  cross-bill,  a  contest  directly  in- 
Tolving  title  to  mines  is  instituted,  the  bill  alleging  that  the  deed 
thereto,  executed  and  deposited  in  escrow  by  one  party,  was  sur- 
reptitiously obtained  by  the  other ;  that  the  conditions  of  sale  had 
not  been  complied  with,  and  by  reason  thereof  no  title  had  passed ; 
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prajing  affinnatiTe  relief,  and  that  the  deed  be  surrendered  up  to 
be  canceled,  and  the  decree  denied  the  relief  prayed  for, — held,  that 
the  decree  related  to  a  freehold,  and  was  reviewable  on  appeal. 
2.  liatters  may  occur  subsequent  to  judgment  which  operate  to  waire 
the  right  to  have  the  judgment  reviewed  on  appeal  or  writ  of  error. 
When  such  matters  appear  of  record,  the  objection  is  properly 
raised  by  a  motion  to  dismiss ;  but  when  they  do  not  so  appear,  the 
objection  must  be  raised  by  a  plea  in  bar  of  the  proceedings  in 
error. 

Appeal  from  District  Court  of  Lake  County. 

Motion  to  dismiss  appeal. 

Messrs.  Rockwell  and  Bowell,  for  the  motion. 

Mr.  Clinton  Reed  and  Charles  S.  Thomas,  contra. 

Per  Curiam:  The  appellees  move  to  dismiss  the  ap- 
peal, and  assign  two  principal  grounds  for  the  motion; 
one  heing  that  the  appellants,  since  taking  the  appeal, 
have  availed  themselves  of  a  large  portion  of  the  money 
deposited  as  the  purchase  money  of  the  mines  involved 
in  the  litigation,  and  have  thus  waived  their  right  to  have 
the  judgment  appealed  from  reviewed  on  appeal.  The 
other  ground  of  the  motion  is  that  the  judgment  ap- 
pealed from  does  not  relate  to  a  franchise  or  a  freehold, 
and  is  not  a  judgment  for  money,  for  which  reasons  no 
appeal  hes. 

The  latter  ground  is  not  sustained,  but  directly  contra- 
dicted by  the  record.  The  subject-matter  of  the  cross- 
bill relates  to  a  freehold.  It  institutes  a  contest  directly 
involving  the  title  to  several  mines,  alleging  that  the  deed 
executed  and  deposited  in  escrow  by  the  appellants  was 
surreptitiously  obtained  by  the  appellees;  that  the  condi- 
tions of  the  sale  were  not  complied  with,  and  that  for 
these  reasons  the  title  did  not  pass. 

The  cross-bill  prays  for  affirmative  relief,  and  that  the 
deed  be  ordered  to  be  delivered  up  to  be  canceled,  and 
that  the  appellants  be  decreed  to  be  the  owners  of  the 
real  estate,  free  and  clear  of  all  claims  of  the  plaintiffs. 
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The  referee  found  against  the  appellants  on  the  issues  pre- 
sented by  the  cross-bill,  and  that  they  were  not  entitled 
to  the  relief  prayed  for.  Consequently  the  effect  of  the 
decree  was  to  deny  appellants'  claim  of  title  to  the  real 
estate,  and  to  recognize  their  right  to  the  purchase  money 
deposited  under  the  contract.  Nevertheless  the  judg- 
ment still  relates  to  a  freehold,  and  is  reviewable  upon 
appeal 

Upon  the  other  ground  assigned  in  support  of  the  mo- 
tion, that  since  taking  their  appeal  the  appellants  have 
availed  themselves  of  the  benefit  of  the  judgment  and 
the  contract,  by  accepting  and  receiving  a  large  portion 
of  the  purchase  money  so  deposited,  thereby  waiving 
their  right  to  have  appellees'  title  decreed  null  and  void 
as  having  been  surreptitiously  obtained,  we  observe  that 
this  point  cannot  properly  be  raised  by  motion. 

Matters  may  occur  subsequent  to  judgment  which 
operate  to  waive  the  right  of  a  party  to  have  the  judg- 
ment reviewed  on  appeal,  or  upon  writ  of  error.  When 
such  matters  appear  of  record,  the  objection  is  properly 
raised  by  a  motion  to  dismiss;  but  when  they  do  not  so 
appear,  the  objection  must  be  raised  by  a  plea  in  bar  of 
the  pi-oceedings  in  error.  Powell  on  Appellate  Proceed- 
ings, 121,  §  12a,  and  authorities  cited. 

We  entertain  no  doubt  of  the  general  proposition,  that 
it  is  inconsistent  with  the  principles  of  justice,  and  the 
rules  of  law,  to  permit  a  party,  who  has  voluntarily  taken 
advantage  of  a  judgment  rendered  at  nisipriiis^  to  after- 
wards prosecute  proceedings  to  reverse  it. 

Neither  have  we  any  doubt  of  the  jurisdiction  of  this 
coui-t,  when  such  conduct  of  a  litigant  before  it  is  prop- 
erly alleged,  and  the  matter  does  not  appear  of  record, 
to  institute  the  necessary  inquiry  whether  the  matters 
alleged  to  constitute  the  waiver  have  in  fact  occurred. 
To  sustain  the  appellants'  objection,  and  hold  that  we 
are  without  power  to  institute  such  inquiiy,  is  equiva- 
lent to  saying  that  the  supreme  court  of  Colorado  is 


198     Denver  &  R  Q.  B'y  Co.  v.  Otis  bt  al.    [Dec.  T., 

without  power  to  determine  a  question  pertaining  to  its 
own  jurisdiction. 

The  motion  to  dismiss  will  be  denied,  without  prejudice 
to  the  right  of  the  appellees  to  set  up  the  same  matter  of 
waiver  by  a  plea  in  beir  to  the  proceedings  on  appeal. 

Motion  denied. 


18  4as|  The  Denyeb  &  Bio  (}BAin>E  Eailway  Company  v.  Otis 
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In  condemnation  proceedings  under  the  statute,  in  the  county  courts, 
such  courts  are  without  jurisdiction  where  the  amount  of  the 
award  is  in  exoess  of  $2,000. 

Error  to  County  Court  of  Chaffee  County. 

The  case  is  stated  in  the  opinion. 

Mr.  L.  K.  Bass  and  Mr.  John  M.  Waldron.  for  plaint- 
iflf  in  error. 

Messrs.  Markhaic,  Patterson  and  Thohas,  for  de- 
fendants in  error. 

Stone,  J.  This  was  a  proceeding  instituted  by  plaint- 
iff in  error,  in  the  county  court  of  Chaffee  county,  for 
the  condemnation  of  certain  lands  of  the  defendants  in 
error  for  rigiit  of  way  for  the  railway  of  the  plaintiff 
company.  Several  defects  in  the  proceedings  are  alleged 
by  plaintiff,  which,  if  properly  before  us,  might  prob- 
ably be  considered  grounds  of  error  sufficient  to  reverse 
the  case,  but  since  these  matters  were  presented  by  a  bill 
of  exceptions,  which,  for  not  having  been  prayed  and 
allowed  in  due  time,  was,  on  motion  in  this  court, 
stricken  from  the  record,  the  matters  thus  brought  up 
are  not  now  before  us  for  review.  There  remains,  there- 
fore, for  our  consideration,  but  one  important  ground  of 
error,  and  that  is  a  jurisdictional  one. 
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The  commissioners  appointed  by  the  com:t  to  ascertain 
and  report  the  value  of  the  lands  taken  for  the  said  right 
of  way,  returned  into  court,  as  such  ascertainment  and 
finding,  that  the  value  of  the  lands  so  taken  was  $1,500; 
that  the  damage  to  the  residue  of  the  lands  of  de- 
fendants not  taken  was  $2,500,  and  that  the  benefits  to 
the  land  not  taken  were  nothing,  and  hence  the  amount 
of  the  award  altogether  was  the  sum  of  $4,000.  Upon 
this  award  a  rule  was  entered  by  the  court  for  the  right 
of  way  upon  payment  of  said  sum  awarded. 

Counsel  for  defendants,  conceiving  the  amount  of  this 
award  to  be  the  only  question  properly  before  this  court, 
have  devoted  their  argument  and  brief  filed  herein  solely 
to  the  support  of  the  jurisdiction  of  the  court  below  in 
entering  judgment  upon  the  award,  but  we  consider  it 
uimecessary  to  discuss  the  question  here,  inasmuch  as  we 
have  recently  passed  upon  the  precise  question  in  the  case 
of  The  Denver^  Western  &  Pacific  B.  B.  Co.  v.  Churchy 
decided  at  the  present  term. 

In  that  case  we  held  that,  the  jurisdiction  of  county 
courts,  as  to  amount,  being  Umited  to  the  sum  of  $2,000, 
such  courts  were  without  jurisdiction  to  proceed  further 
in  such  case,  where  the  amount  of  the  award  was  in  ex- 
cess of  $2,000. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  the  court  below  to  dismiss  the  pro- 
ceedings. However,  for  the  reasons  given  in  the  opinion 
in  the  case  ot^TheD.,  W.  d:  P.  B.  B.  Co.  v.  Church,  su- 
pra, the  plaintiff  in  error  will  be  adjudged  to  pay  the 

costs. 

Beversed. 
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A  recorder  is  not  compellable,  by  mandamus,  to  aUow  abstract  makers 
to  use  his  office  and  the  county  records  for  the  purpose  of  abstract- 
ing the  entire  records  of  the  land  titles  of  the  county  for  sale. 

Error  to  District  JJourt  of  Chinnison  County. 

The  facts  are  stated  in  the  opinioa 

Mr.  Geo.  Simmons  and  Mr.  S.  P.  Eose,  for  plaintiff  in 
error. 

Messrs.  Mills  Bros,  and  Mr.  Louis  Boiset,  for  de- 
fendant in  error. 

Helm,  J.  The  principal  question  presented  by  the 
record  in  this  case  is  one  of  statutory  construction  purely. 
Section  667  of  the  Greneral  Statutes  provides  that  the 
county  clerk  shall  keep  his  office  ' '  open  during  the  usual 
business  hours,  Sundays  and  legal  holidays  excepted, 
and  [that]  all  books  and  papers  required  to  be  kept  in  his 
office  shall  be  open  for  the  examination  of  any  person." 

The  cardinal  rale  of  statutory  construction  is  to  dis- 
cover and  declare  the  intent  of  the  law  makers.  Counsel 
for  the  defendants  in  error  contend  that  the  section  above 
mentioned  needs  and  will  admit  of  no  construction.  That 
the  words  "any  persons  "  used  therein  include  each  and 
every  individual  who  may  choose  to  demand  an  inspec- 
tion of  the  county  records.  But  we  are  not  prepared  to 
accept  this  conclusion;  we  feel  confident  that  an  exami- 
nation of  the  statute  is  proper  with  the  view  of  determin- 
ing \vhether  or  not  the  legislature  intended  to  grant  the 
privilege  here  claimed. 

Relators  in  this  case  assert  the  right,  under  the  law,  to 
examine  and  abstract  the  entire  records  of  Gunnison 
county  for  the  sole  purpose  of  securing  future  private 
emolument  from  the  sale  of  abstracts  thus  obtained;  they 
do  not  seek  information  concerning  a  tract  of  land  in 
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which  they  themselves,  or  parties  whom  they  represent, 
have  or  expect  to  have  an  interest. 

Their  business  is  permanent ;  to  carry  it  on  successfully 
they  must  not  only  by  themselves  or  agents  occupy  the 
clerk's  ofiSce  for  weeks,  perhaps  months,  in  abstracting 
the  instruments  already  recorded,  but  they  must  also  be 
there  daily  thereafter  abstracting  the  conveyances  filed 
from  day  to  day.  Their  interruption  and  annoyance  of 
the  clerk  are  not  temporary;  they  are  continuing  and 
permanent. 

It  matters  not  that  relators  require  no  aid  from  him; 
for  he  is  charged  by  statute  with  the  safe  keeping  and 
preservation  of  the  records,  and  is  responsible  for  their 
truthfulness  and  freedom  from  mutilation.  A  single 
stroke  of  the  pen,  the  erasure  or  addition  of  a  single 
word,  may  change  the  character  of  a  conveyance,  or  de- 
sti'oy  the  most  valuable  property  right.  The  clerk  is 
unfaithful  to  his  trust  if  he  allow  one  of  the  record  books 
to  remain  for  an  instant  in  the  hands  of  a  stranger  out 
of  his  sight.  If  he  performs  his  whole  duty  he  must 
watch,  or  employ  an  assistant  to  watch,  each  and  every 
person  who  examines  or  abstracts  a  single  title  record. 

Did  the  legislature  contemplate  a  business  such  as  that 
of  relators,  and  intend  to  impose  upon  the  clerk  these 
duties  and  responsibilities  in  connection  therewith  ?  Did 
they  intend  to  say  to  him,  "You  must  give  relators, 
gratis,  a  part  of  your  time  and  attention  on  each  and 
every  week  day  during  your  term  of  office  ? "  If  one 
person  or  partnership  may  subject  him  to  this  inconven- 
ience, labor  and  annoyance,  others  may  do  the  same; 
the  abstract  business  is  lawful,  and  in  populous  couaties 
usually  quite  a  number  of  individuals  or  firms  engage 
therein.  The  clerk's  entire  time  might  be  monopolized 
in  this  way,  and  yet  he  is  allowed  no  compensation  there- 
for. 

Our  laws  require  the  county  commissioners  to  provide, 
at  the  expense  of  the  county,  an  office  for  the  recorder; 
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to  light  and  heat  the  same,  and  to  furnish  tables,  chairs 
and  all  necessary  appliances  for  the  convenience  and  use 
of  the  recorder  and  of  persons  transacting  therein  the 
business  contemplated  by  statute.  Did  the  legislature 
intend  to  fm'nish,  at  public  expense,  office  and  desk  ixx)m, 
together  with  tables  and  chairs,  for  the  permanent  use  and 
convenience  of  persons  engaged  in  a  purely  private  specu- 
lative enterprise  ? 

It  is  urged  that  this  business  is  a  great  public  ponven- 
ience  and  security,  that  parties  interested  may  more 
readily  and  perhaps  cheaply  procure  desired  information 
and  abstracts;  and  that  in  case  of  loss  thereof  by  theft 
or  fire,  any  portion  of  the  records  may  be  duplicated  from 
the  abstract  office.  It  is  answered  that  the  clerk  is  re- 
quired to  furnish  abstracts  and  information  to  those 
desiring  the  same,  at  a  compensation  fixed  by  legislative 
enactment;  and  that  it  is  the  duty  of  the  commissioners 
to  provide  safes  and  vaults  sufficient  to  protect  the  rec- 
ords from  loss  and  injury  by  fire  or  burglary. 

We  think  that  the  business  of  relators  should  be 
treated  as  any  other  legitimate  private  enterprise.  There 
is  no  law  to  prevent  the  clerk  aiding  them  if  he  chooses 
so  to  do,  either  gratis  or  for  a  stipulated  compensation; 
provided  he  does  not  neglect  his  official  duties.  But  the 
court  should  not,  by  mandamiiSj  compel  him  to  do  this 
against  his  will. 

We  are  of  opinion  that  the  statute  in  question  was  not 
designed  to  allow  individuals  who  wish  to  abstract  the 
entire  records  for  future  profit  in  their  private  business, 
the  privilege  of  using  continuously  the  public  property, 
and  of  monopolizing  from  day  to  day,  for  months  and 
years,  a  portion  of  the  time  and  attention  of  a  public 
officer  against  his  will  and  without  recompense. 

In  support  of  the  foregoing  reasons  and  conclusions, 
see  Buck  et  al.  v.  Collins^  51  Ga.  391;  Webber  et  al.  v. 
Tmvnley,  43  Mich.  534. 

Entertaining  these  views  upon  the  merits  of  this  case. 
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we  need  not  inquire  into  the  regularity  of  the  proceedings 

before  the  district  judge. 

The  judgment  will  be  reversed  and  the  cause  remanded, 

with  directions  to  dismiss  the  petition. 

Eeversed. 


Hughes  v.  Cumhings. 

The  judgment  of  a  court  of  general  jurisdiction  cannot  be  attacked  ex- 
cept in  a  direct  proceeding. 

Appeal  from  District  Court  of  Clear  Creek  County. 

Mr.  C.  0.  Post  and  Mr.  W.  T.  Hughes,  for  appellant. 

Mr.  R  S.  Morrison,  for  appellee. 

Ox  petition  for  rehearing  the  following  opinion  was 
delivered  by 

Helm,  J.  We  have  carefully  examined  the  exhaustive 
argument  of  counsel  upon  this  application ;  but  neither  the 
reasons  assigned,  nor  the  authorities  cited,  warrant  us  in 
changing  our  views. 

An  effort  was  made  to  impeach  the  correctness  of  the 
record  of  a  court  of  general  jurisdiction  in  a  collateral 
proceeding.  This  court  has  held  that  unless  the  defect 
complained  of  appears  on  the  face  of  the  record  itself, 
the  judgment  of  such  a  court  is  exempt  from  attack, 
save  in  a  direct  proceeding.  The  adoption  of  any  other 
rule  would  render  aU  judgments  insecure,  and  result  in 
the  most  disastrous  consequences. 

The  district  court  had  no  jurisdiction  to  try  the  issue 
rrtsAe  by  the  replication;  therefore  no  error  was  com- 
mitted in  sustaining  defendant's  demurrer  thereto. 

Rehearing  denied. 
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Where  the  parties  to  be  affected  adversely  by  the  relief  sought,  on  error 
to  this  court,  are  not  before  the  court,  this  court  will  not  review 
the  rulings  and  judgment  of  the  court  below. 

Error  to  District  Court  of  Lake  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  D.  Thompson  and  Mr.  W.  H.  Nash,  for  plaintiffs 
in  error. 

Mr.  H.  C.  Dn.LON  and  John  Q.  Charles,  for  defendants 
in  error. 

Stone,  J.  The  only  question  brought  up  for  review 
relates  to  the  taxing  of  costs  in  the  case.  The  plaintiffs 
were  one  of  eight  different  sets  of  attaching  creditors, 
who  brought  separate  suits  against  the  defendants  in  the 
district  court  of  Lake  county.  Upon  petition  of  all  the 
plaintiff  creditors  a  receiver  was  appointed  by  the  court 
to  take  and  dispose  of  the  goods  of  the  defendant  firm 
for  the  benefit  of  the  creditors.  The  goods,  when  seized 
by  the  sheriff  under  the  attachment  writs,  were  in  the 
hands  of  a  third  party,  who  intervened  in  the  suits  as 
prior  claimant  of  the  property.  The  suits  were  after- 
wards dismissed  at  the  costs  of  the  plaintiffs,  according 
to  stipulation,  the  receiver  was  discharged,  and  all  the 
property  and  proceeds  in  the  hands  of  the  receiver  ordered 
to  be  paid  and  delivered  to  the  intervener.  A  referee  was 
appointed  by  the  court  to  investigate  the  accounts  and 
doings  of  the  receiver  and  report  his  proper  compensa- 
tion, and  upon  a  hearing  had  upon  the  report  of  the  ref- 
eree, and  upon  exceptions  to  the  report  of  the  receivei*, 
the  court  approved  the  receiver's  report  and  taxed  up  the 
costs  as  follows:  the  clerk's  and  sheriff's  fees  were  taxed 
to  each  party  plaintiff  as  the  same  were  incurred  by  each 
severally,  and  the  total  amount  of  the  fees,  costs  and  ex- 
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penses  of  the  receiver,  as  approved  by  the  court,  was  di- 
vided into  eight  equal  parts,  and  one-eighth  of  the  whole 
taxed  against  each  of  the  eight  parties  plaintiff. 

At  a  succeeding  term  of  the  court,  and  before  another 
judge  of  said  court,  defendants  moved  for  final  judg- 
ment against  the  plaintiffs  for  the  costs  as  theretofore 
allowed  and  taxed,  when  a  cross-motion  was  made  by 
the  plaintiffs  in  error  herein  to  retax  the  costs  so  as  to 
apportion  the  costs  of  the  receiver  in  proportion  to  the 
resi)ective  amounts  sued  for  by  each  party  plaintiff,  in- 
stead of  taxing  an  equal  portion  to  each. 

The  amounts  of  the  several  claims  sued  for  varied  from 
a  few  hundred  to  several  thousand  dollars,  that  of  the 
plaintiffs  in  error  being  $328. 80,  and  the  largest  of  the 
others  being  $4,473.67;  and  it  was  claimed  by  plaintiffs 
in  error  to  be  inequitable  that  each  should  be  taxed  a 
like  amount  of  the  compensation  and  costs  of  the  re- 
ceiver. 

In  respect  to  the  amount  of  compensation  and  costs 
allowed  the  receiver,  which  appears  to  have  swallowed 
up  the  most  of  the  property  that  came  into  his  hands, 
and  in  respect  to  the  proportion  of  costs  taxed  to  plaint- 
iffs in  error,  which  greatly  exceeded  the  amount  of  their 
entire  claim  against  the  defendants,  the  case  certainly 
presents  features  of  hardship  rarely  met  with  in  litiga- 
tion; but  there  is  another  feature  of  the  case,  a  consider- 
ation of  which  precludes  us  from  interfering  to  reverse 
the  ruUng  and  judgment  of  the  court  below  complained 
of.  Since  the  property  attached  passed  out  of  the  hands 
of  the  defendants,  and  was  adjudged  by  the  court  to  go 
to  the  intervener,  the  plaintiffs  dismissing  their  suit  at 
their  own  costs,  it  is  evident  that  a  retaxation  of  the  costs 
would  not  affect  the  defendants  in  the  least.  The  only 
parties  to  be  affected  by  such  retaxation  of  costs  are  the 
other  plaintiffs,  the  co-plaintiffs  of  plaintiffs  in  error,  and 
those  parties,  not  having  been  made  parties  to  the  action 
in  this  court,  are  not  before  us.    In  this  view  it  is  unnec- 
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essary  for  us  to  pass  upon  the  question  whether,  if  such 
co-plaintiffs  had  been  made  parties  to  the  scire  focim 
herein,  this  court  would  be  warranted,  upon  the  case  pre- 
sented by  the  record,  in  reversing  the  ruling  of  the  court 
below,  and  directing  a  retaxation  of  the  costs,  as  prayed 
by  the  plaintiffs  in  error.  It  is  sufficient  to  say  that  the 
only  parties  to  be  affected  adversely  by  the  relief  sought 
herein  are  not  before  us,  and  hence  we  cannot  review  the 
rulings  and  judgment  of  the  court  below,  in  the  absence 
of  proper  aAd  necessary  parties  to  the  action  therefor. 

Affirmed. 


7    900 
^?-CT  KiSKADDEN  V.  AlLEN. 


1.  ''On  or  before  March  12,  1883,  I  promise  to  pay  to  the  order  of  ks 
two  hundred  dollars,  at  the  City  National  Bank,  with  interest  at 
ten  per  cent,  per  annum,  value  received.    This  note  becomes  due 

^  fSj  &nd  payable  when  (if  before  March  13,  1883)  A.,  B.  &  Ck>.  shall  dis- 

^'  pose  of  a  part  or  all  their  interest  in  the  New  York  Hotel,  or  when 

the  interest  of  B.  may  be  sold  or  disposed  of,"  heldy  to  be  a  prom- 
issory note  and  not  affected  by  the  contingency  appended. 

2.  When  a  party  indorses  a  note,  at  the  time  it  is  made,  and  before  de- 

livery to  the  payee,  and  with  a  clear  understanding  that  the  note 
would  not  be  accepted  unless  so  indorsed,  the  party  so  indorsing 
such  note  will  be  considered  as  a  joint  maker,  and  may  not  set  up 
want  of  consideration  moving  to  him. 
8.  This  court  will  not  review  questions  not  properly  raised  by  specific 
assignment  of  error. 

Appeal  from  County  Court  of  Arapahoe  County. 
The  case  is  stated  in  the  opinion. 

ft 

Mr.  James  H.  Brown,  for  appellant. 

Messrs.  Browne  and  Putnam,  for  appellee. 

Stone,  J.  The  action  in  the  court  below  was  by  ap- 
pellee against  appellant  upon  the  following  instrument, 
to  wit: 
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"$284.00.  Denver,  Colorado,  January  12,  1882. 

"  On  or  before  March  12,  1882,  after  date,  I  promise  to 
pay  to  the  order  of  J.  O.  Allen  two  hundred  and  eighty- 
four  dollars,  at  the  City  National  Bank,  with  interest 
ten  per  cent,  per  annum.  Value  received.  This  note 
becomes  due  and  payable  when  (if  before  March  12, 1882) 
Allen,  Burke  &  Co.  shall  dispose  of  a  part  or  all  their 
interest  in  the  New  York  Hotel,  or  when  the  interest  of 
M,  C.  Burke  may  be  sold  or  disposed  of. 

(Signed)  ''M.  C.Burke." 

And  indorsed,  "William  Kiskadden." 

Appellee  got  judgment'  for  $298. 75,  which  judgment 
the  appellant  Kiskadden  asks  to  have  reversed  on  the 
grounds  that: 

First.  The  instrument  sued  on  is  not  a  promissory 
note. 

Second.  That  there  was  no  consideration  for  the  sign- 
ing by  appellant. 

Third.  That  appellant  was  discharged  by  merger  of 
the  contract  in  a  prior  judgment  in  favor  of  appellee 
against  Burke. 

Fourth.  That  appellant  was  merely  a  surety,  and  was 
discharged  by  the  conduct  of  appellee. 

Upon  the  first  ground  it  is  argued  that  the  instrument 
is  not  payable  at  a  time  certain,  and  that  it  is  not  i>ay- 
able  at  all  events. 

We  think  these  objections  are  opposed  to  a  fair  con- 
struction of  the  instrument.  The  body  of  the  obligation 
is  a  definite  promise  to  pay  at  a  time  certain ;  it  is  in  the 
usual  form  of  an  ordinary  promissory  note.  The  words 
appended  to  the  body  of  the  note  provide  that  if  the  inter- 
est of  Allen,  Burke  &  Co.,  or  that  of  Burke  alone,  in  a  cer- 
tain hotel,  shall  be  sold  before  the  date  of  maturity  of  the 
note,  then  the  note  shall  become  due  and  payable  upon 
the  happening  of  the  event  of  such  sale.  This  was  a 
contingency  which  might  or  might  not  happen;  but 
whether  it  happened  or  not,  the  note,  by  express  terms. 
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became  payable  upon  a  certain  day  mentioned.  This 
condition,  therefore,  if  given  the  meaning  it  fairly  im- 
ports, does  not  affect  the  character  of  the  instrument  as 
a  promissory  note. 

As  to  the  objection  of  want  of  consideration,  this  is  not 
well  taken,  since  the  testimony  shows,  without  contra- 
diction, that  the  defendant  indorsed  the  note  at  the  time 
it  was  made,  and  before  delivery  to  the  payee,  and  with 
the  clear  understanding  that  the  note  would  not  be  ac- 
cepted unless  so  signed  by  the  defendant;  and  this  court 
has  held,  that  when  a  promissory  note,  made  payable  to 
a  particular  person  or  order,  as  in  this  case,  is  first  in- 
dorsed by  a  third  person,  such  third  person  is  held  to  be 
an  original  promisor,  guarantor,  or  indorser,  according 
to  the  nature  of  the  transaction  and  the  understanding  of 
the  parties  at  the  time  the  transaction  took  place.  If  he 
put  his  name  on  the  back  of  the  note  at  the  time  it  was 
made,  as  surety  for  the  maker  and  for  his  accommodation, 
to  give  him  credit  with  the  payee;  or  if  he  participated 
in  the  consideration  for  which  the  note  was  given,  he 
must  be  considered  as  a  joint  maker  of  the  note.  Chad 
V.  Martin,  1  Col.  165;  and  same  case,  2  Col.  218.  Clearly, 
then,  as  joint  maker  the  defendant  was  liable,  even 
though  he  did  not  participate  in  the  considei-ation  for 
which  the  note  was  given,  for  in  such  case  he  is  deemed 
to  have  adopted  the  consideration  of  his  joint  maker. 
This  being  the  case,  we  need  not  pass  upon  the  special 
consideration  for  which,  as  shown  by  the  testimony,  the 
defendant  indorsed  the  note. 

In  respect  to  the  third  point,  that  the  contract  of  the 
defendant  was  merged  in  the  prior  judgment  of  the 
plaintiff  against  Burke,  a  point  which  is  made  by  counsel 
for  defendant  to  rest  upon  the  conceded  liability  of  the 
defendant  as  joint  obligor,  we  need  only  say  that  this 
point,  even  if  there  be  anything  in  it,  is  not  properly 
raised  by  specific  assignment  of  error,  and,  in  accordance 
with  our  settled  practice,  we  will  not  undertake  to  review 
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points  not  clearly  covered  by  the  assignments  upon  the 
record. 

The  other  point  made  by  counsel,  that  the  defendant 
-was  merely  a  surety  on  the  note,  and  that  the  conduct  of 
plaintiff  operated  to  release  such  liability,  is  unavailing. 
In  support  of  the  third  point  above  passed  upon,  the 
counsel  for  defendant  admits  that  defendant  was  a  joint 
maker  of  the  note,  and  cites  the  case  of  Oood  v.  Martin^ 
supray  to  the  truth  of  this  proposition.  If,  then,  the 
defendant,  as  joint  maker,  was  an  original  promisor,  he 
could  not  at  the  same  time  be  liable  merely  as  surety. 
But  if  he  had  been  liable  only  as  surety,  the  conduct  of 
plaintiff  set  up,  to  wit:  that,  subsequent  to  the  maturity 
of  the  note,  plaintiff  paid  a  sum  of  money  to  Burke, 
equal  in  amount  to  that  of  this  note,  in  settlement  of  a 
certain  suit  of  Burke  against  plaintiff,  was  not  of  that 
character  which  would  of  itself  operate  to  discharge  the 
supposed  suretyphip  habiUty  of  defendant  upon  the  note 
in  question.  The  judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 


Tucker,  Executrix,  v.  Edwards. 

1.  The  statute  of  frauds  has  changed  the  rule  of  evidence,  not  the  rule 

of  pleading.  A  plea  which  set  forth  a  contract  for  the  conveyance 
of  real  estate  is  good  on  demurrer,  though  it  does  not  aver  that  the 
contract  was  in  writing  —  it  not  appearing  in  the  plea  that  it  was 
not  in  writing. 

2.  Under  the  old  practice,  while  the  parts  of  each  plea  could  not  he 

repugnant  to  each  other,  still  separate  special  pleas  might  be  in- 
consistent, yet  not  render  the  pleadings  obnoxious  to  demurrer. 

8.  The  failure  to  make  the  accord  a  full  satisfaction,  being  the  fault  of 
plaintiff,  defendant  was  not,  in  this  case,  precluded  from  the  bene- 
fit of  this  defense. 

4.  A  defendant  does  not  waive  his  objection  to  the  ruling  on  demurrer 
to  his  plea  of  accord  and  satisfaction  by  going  to  trial  on  the  plea 
of  ntd  tid  record. 
Vol.  vn— 14 
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Error  to  County  Court  of  Jefferson  County, 

The  case  is  stated  in  the  opinion. 

Messrs.  Wells,  Smith  and  Macon,  for  plaintiff  in 
error. 

Messrs.  Markham,  H.  0.  Dillon  and  Mr.  Northup, 
for  defendant  in  error. 

Helm,  J.  Upon  a  careful  examination  of  the  record 
before  us,  we  conclude  that  there  is  but  one  error  of  suffi- 
cient importance  to  justify  a  reversal. 

This  is  a  proceeding  by  scire  facias^  under  the  old 
practice,  to  revive  a  judgment.  After  considerable  pre- 
liminary skirmishing,  defendant  below  filed  four  special 
pleas  in  bar  of  the  action,  viz.:  First,  nvl  tiel  record; 
second,  actio  non  accrevit,  three  years;  third,  idem,  seven 
years;  and  fourth,  accord  and  satisfaction.  That  plaint- 
iff agreed  with  defendant,  that  if  defendant  would  jour- 
ney with  him  from  Boulder  to  Gilpin  county,  and  pay  all 
the  expenses  of  both  during  the  journey,  and,  at  plaint- 
iff's election,  either  convey  to  him,  by  quitclaim  deed,  a 
certain  property  right  which  defendant  then  had  in  and 
to  a  certain  parcel  of  the  public  domain,  or,  in  lieu  of 
such  conveyance,  pay  him  $100  in  cash,  he  would  receive 
such  conveyance  or  money,  together  with  the  other  acts 
and  expenditures  specified,  in  full  satisfaction  of  the 
judgment,  to  revive  which  this  proceeding  is  now  in- 
stituted,  and  also  satisfaction  of  the  costs  connected 
therewith.  That  afterwards  said  journey  was  made  at 
defendant's  expense,  in  accordance  with  the  terms  of  the 
contract,  and  that  defendant  "was,  then  and  there,  will- 
ing and  ready,  and  ever  since  hath  been,  and  now  is 
ready  and  willing  to  convey  to  said  plaintiff,  by  deed  of 
quitclaim,  the  said  property  right,  or  to  pay  him  $100,'' 
as  he,  the  said  plaintiff,  should  elect. 

To  the  first  of  said  pleas  a  rephcation  was  filed;  to  the 
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second,  third  and  fourth,  a  demurrer  was  interposed. 
This  demurrer  the  court  sustained,  and  the  cause  was 
then  tried  upon  the  issue  of  nul  tiel  record. 

The  fourth  plea  stated  a  good  defense,  and  the  demurrer 
thereto  should  have  been  overruled.  We  may  suppose, 
with  counsel  for  defendant  in  error,  that  the  contract 
therein  stated  provided  for  the  transfer  of  an  interest  in 
lands;  yet  it  was  not  necessary  to  aver  that  the  same  was 
in  writing.  There  is  nothing  in  the  plea  to  show  that  it 
was  not  written,  and  therefore  ho  demurrer  would  lie 
upon  this  ground.  The  statute  of  frauds  has  changed 
the  rule  of  evidence,  not  the  rule  of  pleading.  Gould's 
Pleading,  ch.  4,  §  43,  and  cases. 

But  counsel  argue  that  the  ruling  of  the  court  was 
proper,  because  the  pleas  were  inconsistent.  The  plead- 
ings in  this  case  must  be  tested  by  the  rules  relating  to 
the  subject,  as  they  existed  with  us  prior  to  1877.  Sec- 
tion 14,  p.  504,  Eevised  Statutes  of  1868,  would  seem  to 
answer  counsel's  objection.  It  permits  the  defendant  to 
plead  "  as  many  matters  of  fact,  in  several  pleas,  as  he 
may  deem  necessary  for  his  defense."  A  similiar  statute 
was  construed  in  Illinois  to  allow  the  filing  of  pleas  which 
are  inconsistent  with  each  other.  Faman  v.  Childs,  66 
m.  547.  See,  also,  People  ex  rel.  Crawford  v.  Lathropy 
3  Col.  '448,  interpreting  a  like  code  provision,  and  Peters 
V.  Ulmer,  75  Pa.  St.  403. 

Under  the  procedure  existing  when  this  suit  was 
brought  and  determined,  the  parts  of  each  plea  could  not 
be  repugnant  to  each  other,  but  separate  special  pleas 
might  be  inconsistent,  and  yet  not  render  the  pleadings 
obnoxious  to  demurrer. 

By  the  terms  of  the  contract  averred  in  the  plea  under 
consideration,  plaintiff  was  given  an  option ;  he  was  to 
have  the  privilege  of  electing  between  the  couveyance  of 
the  property  interest,  and  $100  in  cash.  He  has  never 
made  this  election,  and  the  averment  by  defendant  of  his 
constant  readiness  to  do  either  is  sufficient.    It  cannot  be 
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said  that  he  must  make  an  actual,  technical  tender  of 
either  the  deed  or  the  money,  at  least  until  plaintiff  in- 
dicates his  choice.     See  1  Chitty's  PL  (16th  ed.)  *336. 

The  failure  to  make  the  accord  a  full  satisfaction,  being 
the  fault  of  the  plaintiff,  defendant  was  not  precluded 
from  the  benefit  of  this  defense.  See  Cary  v.  Mclntyre, 
decided  at  the  present  term. 

Plaintiff  in  error  did  not  waive  his  objection  to  the 
ruling  upon  this  demurrer,  as  counsel  contend.  The 
plea  of  nul  tiel  record/  and  that  of  accord  and  satisfac- 
tion, present  entirely  dissimilar  issues.  The  former  denies 
the  existence  of  the  original  judgment  as  pleaded;  the 
latter  admits  its  existence  and  avers  satisfaction  thereof. 

Had  defendant  amended  the  latter  plea  and  gone  to 
trial  thereon,  this  assignment  of  error  would  not  now  be 
considered;  but  trying  the  issue  made  by  the  former  was 
n6  waiver  of  his  objection  to  the  court's  ruling  against 
the  latter. 

For  error  in  sustaining  the  demurrer  to  defendant's 
fourth  plea  the  judgment  must  be  reversed. 

Reversed. 


Buck  v.  Webb  bt  al. 

!•  Bona  fide  creditors  should  be  accorded  preference  over  a  secret  and 
hidden  equity  against  the  property  of  the  debtor,  of  which  they 
knew  nothing  at  the  time  of  giving  credit ;  and  provision  to  this 
end  may  be  effectual  in  a  decree  entered  in  a  suit  to  which  such 
creditors  are  not  parties  by  ''saving  their  rights." 

2.  In  an  action  by  a  creditor  to  enforce  his  right  of  precedence  ovar 
the  holder  of  such  secret  trust,  all  the  parties  in  interest  may  be 
joined  and  the  whole  controversy  settled  in  one  suit. 

Error  to  Coimty  Court  of  Chmriimm  Courdy. 
The  facts  are  stated  in  the  opinion. 
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Mr.  Lewis  BoisBrr,  for  plaintiff  in  error. 

Messrs.  Shackelford  and  Karb,  for  defendants  in 
error. 

Helm,  J.  The  complaint  in  this  case  avers  that  in 
1880,  Webb,  one  of  the  defendants  in  error,  brought  suit 
in  the  district  court  and  obtained  a,  decree  recognizing 
and  enforcing  a  secret,  resulting  trust  upon  certain  lands 
and  other  property  held  by  the  Grood  Enough  Milling  & 
Mining  Company,  the  other  defendant  in  error;  that  said 
decree  required  the  company  to  convey  to  Webb  title  to 
the  property  therein  described;  but  that  the  decree,  and 
also  the  deed  afterwards  executed  in  pursuance  thereof, 
further  provided  that  Webb  should  take  the  property 
subject  to  the  payment  therefrom  "  of  any  and  all  just 
debts  against  the  said  The  Good  Enough  Milling  & 
Mining  Company,  which  may  be  determined  by  due  proc- 
ess of  law,  to  be  preferred  over  the  claim  of  said  William 
H.  Webb,  in  and  to  the  said  land  and  other  property." 

The  complaint  further  alleges,  that,  before  the  render- 
ing of  said  decree,  the  company  became  indebted  to 
plaintiflTs  assignor,  and  still  remains  indebted  to  plaintiff 
in  the  sum  of  over  $1, 100,  for  goods,  wares  and  merchan- 
dise sold  and  delivered  at  its  instance  and  request;  that 
at  the  time  of  such  sale  and  delivery  neither  plaintiff  nor 
his  grantor  had  any  notice  or  knowledge  whatsoever  of 
the  existence  of  defendant  Webb's  said  secret  trust;  that 
the  company  was  then  in  possession  and  the  apparent 
o^wner  of  the  property;  and  that  when  this  suit  was  com- 
menced the  company  was  wholly  insolvent  and  had  no 
effects  of  any  kind  whatever. 

Each  of  the  defendants  filed  a  demurrer  to  the  com- 
plaint on  the  grounds:  First,  that  the  facts  stated  do  not 
constitute  a  cause  of  action ;  second,  that  there  is  a  defect 
or  misjoinder  of  parties  defendant;  and  third,  that  causes 
of  action  are  improperly  united.    These  demuri'ers  were 


214  Buck  y.  Webb  et  al.  [Dec.  T., 

sustained  and  judgment  rendered  for  defendants.     We 
are  now  asked  to  reverse  this  judgment. 

The  truthfubiess  of  the  foregoing  averments  in  the 
complaint  is,  of  coui^se,  admitted;  and  it  is  apparent  that 
plaintiff  must  look  to  the  property  conveyed  to  Webb  or 
lose  his  entire  debt.  Whether  he  may  do  so  or  not  de- 
pends upon  the  construction  we  shall  give  to  the  reserva- 
tion above  mentioned  in  the  decree  and  deed. 

No  protection  of  bona  fide  mortgage,  judgment  or  other 
existing  incumbrance  or  lien,  was  needed  in  the  decree. 
No  action  taken  or  conclusion  reached  in  that  proceed- 
ing could  interfere  with  the  rights  of  such  prior  incum- 
brancers. If,  therefore,  we  say  that  this  provision  of  the 
decree  refers  to  this  class  of  obligations,  we  declare  that 
the  court  did  something  which  was  entirely  imnecessary; 
that  it  performed  the  useless  task  of  protecting  rights 
which  needed  no  protection.  To  take  this  view  is  prac- 
tically to  admit,  with  counsel  for  defendant  in  error,  that 
the  condition  in  question  is  merely  surplusage.  But 
under  a  well  known  rule  of  construction,  it  is  our  duty 
to  give  meaning  and  effect  to  this  provision  if  we  can 
reasonably  do  so.  The  whole  of  the  decree  and  deed 
must  be  considered,  together  with  the  purposes  of  the 
court  in  connection  therewith;  and  both  instruments 
must  be  so  interpreted  as  "  that  every  word,  if  it  may, 
may  take  effect  and  none  be  rejected." 

The  object  of  the  court  in  rendering  the  decree,  as  we 
understand  it  from  the  complaint,  was  to  protect  the 
interest  of  Webb  arising  out  of  his  equitable  rights  in 
the  property.  But  the  company  had  for  some  time  been 
transacting  business,  and  had  incurred  debts,  among 
which  was  that  of  plaintiff  in  error.  The  trust  recognized 
and  enforced  by  the  court  not  only  arose  by  implication 
of  law,  but  was  also  secret.  It  was  clearly  the  province 
of  a  court  of  equity  to  guard  as  far  as  possible  the  rights 
of  the  company's  creditors  who  became  such  without 
notice  of  the  secret  claim  or  interest  of  Webb. 
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This,  we  believe,  the  district  court  endeavored  to  do; 
that  portion  of  the  decree  under  consideration  was  doubt- 
less intended  to  protect  the  interests  of  just  such  credit- 
ors as  plaintiff  in  error.  The  phraseology  is  not  the  best 
that  might  have  been  used,  but  its  meaning  is  reasonably 
plain.  The  "preference"  given  to  '*all  just  debts"  is 
such  a  superiority  or  advantage  as  a  court  should  award 
a  bona  fide  creditor  over  a  secret  and  hidden  equity,  of 
which  he  knew  nothing,  against  the  property  of  his 
debtor. 

But  counsel  for  defendant  in  error  argue  that  the  rights 
of  persons  not  parties  or  privies  to  a  suit  cannot  be  af- 
fected by  a  judgment  or  decree  rendered  therein. 

It  is  true  that  the  interests  of  such  persons  cannot  be 
injuriously  affected  thereby;  but  courts  of  equity  have 
the  power  to  protect,  by  reservation  or  Umitation  in  their 
decrees,  the  rights  of  individuals  who  appear  to  be  inter- 
ested, even  though  they  be  not  parties  to  the  action.  The 
usual  and  proper  course  is  to  continue  the  cause  until 
such  persons  can  be  made  parties  and  their  rights  adjudi- 
cated. Many  instances  exist  where  this  must  be  done; 
bat  when,  as  in  the  case  before  the  district  court,  the 
rights  of  plaintiff  against  the  defendant  may  be  fully 
determined  without  the  presence  as  parties  of  such  per- 
sons, the  court  may  render  a  decree  reserving  and  pro- 
tecting therein  their  interests.  This  power  is  expressly 
recognized  in  the  fortieth  order  of  the  English  Chancery 
Orders  of  1841,  and  in  the  fifty-third  rule  of  the  Equity 
Bules  of  1842,  supreme  court  of  the  United  States.  But 
section  16  of  our  Code  of  Civil  Procedure  renders  unnec- 
essary any  further  discussion  of  this  subject.  It  pro- 
vides that  a  "court  may  determine  any  controversy 
between  the  parties  before  it  when  it  can  be  done  with- 
out prejudice  to  the  rights  of  others,  or  by  saving  their 
rights  J^ 

This  was  all  the  district  court  undertook  to  do;  it  said 
to  Mr.  Webb:     "You  have  an  equitable  right  to  this 
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property;  that  right  shall  be  enforced,  and  protection 
shall  be  given  you  in  connection  therewith;  but  inasmuch 
as  by  your  own  conduct  in  keeping  secret  your  interest, 
the  company  was  given  a  fictitious  credit,  and  enabled  to 
incur  obligations,  you  shall  take  the  property  incumbered. 
Innocent  creditors  of  the  company,  without  notice  of 
your  equity,  shall  have  the  right,  upon  the  establishment 
of  their  claims,  within  a  reasonable  time,  in  the  manner 
provided  by  law,  to  subject  this  property  to  the  payment 
thereof." 

The  remaining  questions  presented  by  the  record  be- 
fore us  may  be  discussed  together.  These  questions  are, 
was  there  a  misjoinder  of  parties  defendant,  and  v^ere 
causes  of  action  improperly  united  in  the  suit  ? 

Our  consideration  of  the  first  ground  of  demurrer  leads 
us  to  the  following  conclusion,  viz. :  That  the  provision  in 
the  decree  and  deed,  concerning  the  just  debts  of  the 
company,  created  a  specific  lien  upon  the  land  thereby 
conveyed  to  Webb,  in  favor  of  certain  creditors.  The 
I'ecording  of  either  the  decree  or  deed  gives  notice  of  this 
lien  to  all  the  world. 

The  objects  of  this  suit,  therefore,  are  to  show  that 
plaintiff  is  one  of  these  creditors,  and  entitled  .to  the 
benefit  of  this  lien;  also  to  enforce  the  same.  The  pre- 
liminary propositions  to  be  established  are:  That  plaintiff 
has  an  existing  vahd  claim  against  the  defendant  com- 
pany; that  such  indebtedness  was  incurred  prior  to  the 
date  of  the  decree  in  favor  of  defendant  Webb;  and  that 
when  the  credit  was  given,  neither  plaintiff  nor  his  as- 
signor had  any  knowledge  of  Webb's  secret  equity. 

It  is  possible  that  plaintiff  might  first  bring  a  sep- 
arate suit  against  the  company,  and  reduce  his  claim  to 
judgment;  then  proceed  in  another  action  to  enforce  his 
lien.  But  supposing  Webb  should  appear  at  the  former 
trial,  offer  to  show  that  his  property  might  ultimately  be 
subjected  to  the  payment  of  this  judgment,  and  ask  to 
be  made  a  party,  should  not  the  court  grant  his  request? 
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He  has  a  vital  interest  in  the  result;  he  is  entitled  to  know 
that  the  claim  is  just,  and  that  the  judgment  is  not  ex- 
orbitant. But  with  him  as  a  party,  why  not  try  the 
remaining  questions  and  enforce  the  lien  in  the  same 
action? 

Again,  the  situation  is  analogous  to  that  of  a  debt 
secured  by  mortgage,  where  the  land  has  been  sold  by 
the  mortgagor.  In  the  action  of  foreclosure,  both  the 
original  mortgagor  and  the  purchaser  are  proper  parties. 
The  former  has  an  interest  in  the  controversy,  because 
he  is  liable  for  the  balance  should  the  property  fail  to  pay 
the  debt.  The  latter,  though  he  bought  with  notice  of 
the  mortgage,  is  interested,  because  his  property  is  to 
discharge  the  obligation  secured  thereby,  and  because  he 
owns  the  equity  of  redemption.  Dunlap  v.  Wilsorij  33 
DL  523.  The  insolvency  of  the  mortgagor,  if  that  be  his 
condition,  does  not  affect  his  right  to  contest  against  the 
judgment,  or  the  Uability  which  may  thereby  rest  upon 
him. 

The  complaint  was  suflficient,  there  was  no  misjoinder 
of  parties  or  of  causes  of  action,  and  both  the  demurrers 
should  have  been  overruled.  The  judgment  will  be  re- 
versed and  the  cause  remanded. 

Beversed. 


Ralph  et  al.  v.  Weary  et  al. 

This  oonrt  will  not  consider  errors  not  excepted  to  below.  It  is  the 
province  of  the  jury  to  determine  the  weight  of  testimony  when 
conflicting. 

Error  to  County  Court  of  Summit  County. 
Mr.  F.  M.  Hardenbrook,  for  plaintiffs  in  error. 
Mr.  J.  A.  Hall,  for  defendants  in  error. 
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Helm,  J.  No  objection  was  taken  or  exception  re- 
served by  either  party  during  the  progress  of  the  trial; 
we  are,  therefore,  precluded  from  considering  errors,  if 
any  were  made,  either  in  the  admission  or  rejection  of 
testimony,  or  in  the  giving  or  i-ef using  of  instructions. 

But  two  witnesses  were  examined  in  the  case,  and 
there  is  no  strong  preponderance  of  proof  upon  the  dis- 
puted points.  The  testimony  of  Weary,  who  was  sworn 
on  behalf  of  plaintiffs  below,  establishes  their  right  to 
recover  from  defendants  the  amount  of  the  judgment. 
Bergman,  who  testified  for  defendants  below,  contradicts 
Weary  in  some  important  particulars.  But  the  cause 
was  tried  to  a  jury,  whose  province  it  was  to  pass  upon 
the  weight  of  testimony  and  credibility  of  witnesses; 
they  resolved  the  doubts  arising  from  these  conflicts  in 
the  evidence  in  favor  of  plaintiffs,  and  a  disturbance  of 
their  verdict  by  us  would  be  unwarranted.  The  judg- 
ment of  the  county  court  must  be  aflSrmed. 

Affirmed. 
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I  J6_«78  2^  While  a  court  may,  upon  its  own  motion,  or  upon  the  application  of 

a  juror,  exercise  its  discretion  in  the  matters  of  excuse  or  exemp- 
tion, and  if  a  juror  be  excused  for  an  insufficient  cause,  it  is  not 
ground  of  reversal,  yet  the  rule  cannot  be  extended  to  a  challenge 
for  cause  and  judgment  thereon. 

I  2.  Every  person  charged  with  a  felonious  crime  is  entitled  to  a  list  of 

the  jurors  comprising  the  regular  panel  previous  to  his  arraign- 
ment. The  prisoner  has  the  right  to  object  to  the  depletion  of  the 
regular  panel  on  insufficient  groimds. 

Error  to  District  Court  of  Jefferson  County. 
The  case  is  stated  in  the  opinion. 
Mr.  F.  A.  Naylor,  for  plaintiff  in  error. 
Attomey-Gteneral  D.  F.  Urmy,  for  defendant  in  error. 
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Beck,  C.  J.  Plaintiff  in  error  was  indicted  for  cattle 
stealing,  jointly  with  Enos  C.  Good  and  George  Good,  by 
the  grand  jury  of  Jefferson  county,  at  the  November 
term,  1881,  of  the  district  court  of  said  county. 

Upon  his  own  motion,  plaintiff  in  error  was  awarded 
a  separate  trial,  which  resulted  in  a  verdict  of  guilty, 
upon  which  he  was  sentenced  to  a  term  of  penal  servi- 
tude in  the  state  penitentiary  of  nine  years. 

Eight  errors  are  assigned  as  having  occurred  upon  the 
trial,  the  first  of  which  seems  to  be  well  taken. 

It  is  as  follows:  "  The  court  erred  in  sustaining  the 
challenge  to  F.  0.  Kleinman,  who  was  called  as  a  juror 
in  the  trial  of  said  cause." 

The  juror  challenged  appears  to  have  been  on  the  reg- 
ular panel,  and  to  have  served  as  a  juror  in  a  previous 
trial,  but  whether  upon  the  trial  of  either  of  the  co- 
defendants  of  plaintiff  in  error  does  not  appear  from  this 
record. 

Upon  his  voir  dire  the  juror  answered  that  he  had 
served  upon  "the  other  jury,"  and  heard  all  the  testimony, 
but  had  no  opinion  in  this  case;  that  he  applied  what  he 
heard  to  the  case  on  trial,  and  would  have  to  hear  some 
evidence  before  he  could  give  an  opinion  in  this  case. 

Upon  these  answers  the  district  attorney  challenged 
him  for  cause,  and  the  challenge  was  sustained  by  the 
court,  to  which  ruling  the  prisoner  excepted. 

In  support  of  the  ruling,  it  is  argued  that  the  record 
shows  the  juror  had  served  upon  the  preceding  trial  of 
Enos  0.  Good,  who  was  jointly  indicted  with  plaintiff  in 
error,  and  for  this  reason  he  could  not  have  been  free 
from  bias,  or  have  been  a  suitable  juror. 

We  fail  to  find  anything  in  the  answers  of  Kleinman 
which  show  him  to  be  disqualified  to  try  the  accused. 
As  before  stated,  it  does  not  appear  from  the  record  that 
the  jury  upon  which  he  had  previously  served  was  im- 
paneled in  the  trial  of  Enos  C.  Good,  the  co-defendant 
of  plaintiff  in  error,  nor  is  there  anything  in  the  record 
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before  us  to  show  whether  said  QooA  was  convicted  or 
acquitted. 

It  appears  that  the  regular  panel  of  jurors  was  ex- 
hausted before  the  jury  was  complete,  and  that  four 
talesmen  were  summoned  and  sworn  ^pon  the  jury.  This 
brings  the  case  within  the  rule  announced  in  Stratton  v. 
The  People,  5  Ool.  276.  It  was  there  held  that  while  the 
court  may,  upon  its  own  motion,  or  upon  the  application 
of  a  juror,  exercise  its  discretion  in  the  matters  of  excuse 
or  exemption,  and  if  a  juror  be  excused  for  an  insuffi- 
cient cause,  it  is  not  ground  of  reversal,  yet  the  rule  can- 
not be  extended  to  a  challenge  for  cause  and  judgment 
thereon. 

Every  person  charged  with  a  felonious  crime  is  entitled 
to  a  hst  of  the  jurors  comprising  the  regular  panel  pre- 
vious to  his  arraignment.  The  advantages  to  the  pris- 
oner of  this  right  are  pointed  out  in  the  case  cited,  and 
the  conclusion  arrived  at,  that  the  prisoner  has  the  right 
to  object  to  the  depletion  of  the  regular  panel  on  insuffi- 
cient grounds. 

This  is  the  only  error  we  observe  in  the  record,  but  it 

is  so  palpable  that  the  judgment  must  be  reversed  and 

the  cause  remanded  for  a  new  trial. 

Beversed. 


The  City  Bank  op  Leadville  v.  Tucker. 

1.  Though  no  fees  are  fixed  by  the  statute  for  the  care  of  property  held 

by  a  sheriff  under  attachment,  yet  the  rule  is  now  settled  that  the 
officer  is  entitled  to  reimbursement  for  such  reasonable  charges 
therefor  as  may  be  allowed  as  costs  by  the  court  or  judge. 

2.  In  such  case  the  plaintiff  who  sues  out  the  attachment  and  causes 

the  levy  is  liable,  if  his  suit  be  dismissed,  to  the  sheriff  for  sucli 
sum  as  may  be  so  allowed,  and  it  is  proper  to  tax  these  charges  as 
part  of  the  costs  in  the  case. 
8.  In  such  case,  if  the  amount  taxed  is  excessive,  the  plaintiff,  by- 
motion  to  retax,  has  a  remedy  for  the  enforcement  of  his  rights, 
as  complete  as  if  the  sheriff  were  required  to  bring  an  action  for 
such  expenditures,  the  reasonableness. of  which  he  might  contest 
by  answer. 
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Error  to  County  Court  of  Lake  County. 

Messrs.  George,  Maxwell  and  Phelps,  for  plaintiflf 
in  error. 

Mr.  D.  J.  Haynes  and  Mr.  D.  E.  Parks,  for  defendant 
in  error. 

Helm,  J.  The  personal  property  attached  in  this  ac- 
tion consisted  partly  of  engines,  boilers,  pumps,  etc. 
This  property,  by  direction  of  plaintiff's  attorney,  the 
sheriff  held  possession  of,  under  the  writ,  at  the  mine 
where  it  was  when  attached,  for  the  period  of  nine 
months.  To  do  this,  he  was  compelled  to  employ  a 
keeper,  whom  he  paid  $5  per  day.  The  suit  was  finally 
dismissed  with  the  consent  of  plaintiff,  and  at  its  costs. 
The  clerk  taxed,  as  costs,  the  expense  of  keeping  the 
property  at  $5  per  day,  and  also  that  of  removing  it  at 
the  expiration  of  the  time  aforesaid,  and  storing  until 
the  termination  of  the  suit.  A  motion  to  retax  costs 
was  overruled  by  the  court. 

There  is  nothing  in  the  record  requiring  us  to  pass  upon 
the  reasonableness  or  justice  of  the  sheriff's  charges.  He 
was  ordered  by  the  plaintiff  not  to  store,  but  to  hold  pos- 
session at  the  mine.  The  mine  may  haye  been  so  situ- 
ated, and  the  hardships  and  dangers  so  great,  that  $5  per 
day  was  the  least  sum  for  which  a  reUable  person  could 
be  procured  to  perform  the  duty.  But  the  finding  of  the 
county  court  upon  this  matter  is  not  presented  for  our 
consideration. 

The  questions  before  us  for  adjudication  are:  Is  the 
sheriff  entitled  to  any  reimbursement  at  all  for  these  ex- 
penses? If  he  is,  can  they  be  recovered  of  plaintiff  below? 
And  if  these  two  questions  are  answered  affirmatively, 
can  they  be  taxed  as  costs  in  this  suit  by  the  clerk,  or 
must  the  officer  resort  to  a  separate  action  therefor? 

Upon  the  first  two  of  these  questions  there  can  be  no 
doubt.    This  is  not  the  case  of  a  promise  of  extra  com- 
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pensation  in  the  performance  of  a  duty  for  which  the  fee 
is  fixed  by  statute.  The  point  presented  is  simply  the 
sheriffs  right  to  just  and  equitable  expenses  incurred  in 
the  proper  care  and  keeping  of  attached  property  while 
in  his  custody.  For  obvious  reasons,  no  fees  are  fixed 
and  no  rule  is  stated  by  statute  for  determining  these  ex- 
penses. Neither,  on  the  other  hand,  is  there  anything 
in  the  statutes,  which,  in  terms  or  by  implication,  re- 
quires him  to  make  these  expenditures  without  compensa- 
tion therefor.  The  law  does  compel  him  to  take  and 
retain  possessi.on  of  the  property,  and  it  holds  him  re- 
sponsible for  the  preservation  and  safe  keeping  thereof. 
There  were  formerly  many  doubts  as  to  his  right  to  re- 
imbursement for  expenses  incurred  in  this  way,  but  the 
question  now  seems  thoroughly  settled  in  his  favor.  The 
rule  now  is,  that  if  plaintiff  recover,  and  the  property  be 
ultimately  sold  by  the  officer  under  execution  in  the  suit, 
he  may  deduct  these  charges,  if  allowed,  out  of  the  pro- 
ceeds received.  If  the  judgment  goes  for  defendant,  or, 
as  in  the  suit  at  bar,  the  cause  be  dismissed,  he  may  look 
to  the  plaintiff  therefor.  See  the  following  works,  and 
cases  cited  therein:  Drake  on  Attachment,  §  311;  Story 
on  Bailments,  §  131;  Crocker  on  Sheriff s,  §§  1144  and  824. 

The  officer's  rights  are,  if  possible,  stronger  when  the 
plaintiff  directs  at  what  place  and  in  what  manner  the 
property  shall  be  held  under  the  writ. 

The  remaining  question  before  us  is  more  difficult  to 
answer.  The  authorities  seem  to  be  somewhat  in  con- 
flict. But,  upon  principle,  there  appears  to  be  no  reason 
why  these  expenses  may  not  properly  be  allowed  and 
taxed  as  costs.  Technically  they  are  not  fees;  but  they 
are  disbursements  necessarily  required  in  the  perform- 
ance of  a  duty  enjoined  upon  the  officer  by  law.  Costs 
are  not  confined  to  fees  paid  the  officers;  they  are  "ex- 
penses  incurred  by  the  parties  in  prosecuting  or  defend- 
ing  a  suit  at  law."    1  Bouvier's  Law  Diet.  370. 

Such  charges  as  these  are  made  in  connection  with  the 
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suit,  and  the  plaintiff  or  defendant,  as  the  case  may  be, 
is  liable  therefor,  just  as  he  is  for  the  regular  fees.  Our 
statutes  allow  the  successful  party  to  recover  his  costs, 
unless  the  court  otherwise  directs.  Many  of  the  cases 
hold  that,  from  the  date  of  the  levy  until  the  final  deter- 
mination of  the  attachment  proceeding,  the  defendant  is 
primarily  liable  to  the  oflBcer  for  the  reasonable  expenses 
of  keeping  or  storing.  Supposing  the  defendant  in  this 
case  had  paid  the  sheriff  the  charges  under  considera- 
tion, would  they  not  be  such  "expenses  incurred  in  the 
suit "  as  would  properly  be  taxable  as  costs  against  the 
.plaintiff?  Theoretically,  the  officer  collects  his  fees  and 
expenses  at  or  before  the  performance  of  the  duties  in 
connection  with  which  they  become  due.  But  practically, 
almost  all  sheriffs,  if  the  parties  litigant  be  responsible, 
wait  until  the  termination  of  the  case  for  a  large  part  of 
their  fees  and  disbursements.  This  forbearance  does  not 
in  any  way  interfere  with  the  officer's  right  to  his  pay. 

We  assent  to  the  proposition  that  fees  and  costs  cannot 
be  collected  unless  allowed  by  statute.  But,  as  above  in- 
dicated, it  is  our  opinion  that  the  disbursements  under 
consideration  are  costs,  within  the  meaning  of  our  laws. 
If  we  are  correct  in  this,  there  is  no  more  reason  in  re- 
mitting the  officer  to  a  separate  suit  for  these  charges 
than  for  regular  fees  not  collected  in  advance.  To  re- 
quire the  institution  of  a  separate  suit  in  every  case 
where  the  sheriff  fails  to  collect  fees  in  advance  would 
be  disastrous  to  Utigants  as  well  as  himself.  There  is  no 
necessity  for  such  a  rule.  If  these  expenses  are  allowed 
as  costs  by  the  court,  and  taxed  by  the  clerk,  the  party 
dissatisfied  can,  by  a  motion  to  retax,  as  fully  and  fairly 
inquire  into  andtry  the  legality,  justice  and  reasonable- 
ness of  the  same  as  he  could  in  another  action.  Parties 
ought  not  to  be  harassed  with  a  multiplicity  of  suits,  and 
it  is  to  the  interest  of  all  concerned  that  the  additional 
trouble  and  expense  of  a  new  action  be  avoided. 

But  the  amount  of  these  expenses  is  not  and  cannot  be 
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fixed  by  statute,  and  they  are  not  properly  taxable  as 
costs  until  allowed  by  order  of  the  court  or  judge,  and 
we  think  the  sheriff's  account  therefor  should  first  be  so 
examined  and  allowed.  The  clerk  ought  not  to  tax  such 
charges  as  costs  upon  his  own  motion  in  the  first  instance. 

We  do  not  say  that  a  separate  suit  therefor  may  not 
be  maintained  by  the  officer.  Our  conclusions  are,  that 
he  may  present  his  bill  in  the  attachment  proceeding  to 
the  court  or  judge,  and  procure  an  order  allowing  the 
same,  or  so  much  thereof  as  may  be  deemed  proper;  that 
the  amount  so  allowed  may  be  taxed  and  recovered  as 
other  costs  of  the  suit;  that  although  the  court  has  passed 
upon  the  question,  a  party  complaining  may,  by  his  mo- 
tion  to  retax,  procure  a  rehearing  and  re-examination, 
and  have  his  objections  fully  adjudicated. 

In  this  case  it  appears  that  a  motion  to  retax  was  made, 
and  the  questioas  raised  thereby  were  fully  tried.  We 
are  of  opinion,  therefore,  that  the  action  of  the  clerk  in 
taxing  these  costs  without  an  order  of  the  court  or  judge 
could  not  have  so  prejudiced  plaintiff  in  error  as  to  justify 
a  reversal    The  judgment  will  be  affirmed. 

Affirmed. 


King  v.  The  People. 

1.  An  indictment  which  charges  that  '*  K.  *  *  *  and  one  Martha 
E.  did  then  and  there  unlawfully  live  together  in  an  open  state  of 
fornication,"  is  good. 

d.  Evidence,  uncontradicted,  that  '*  K.  told  me,  after  the  indictment  was 
found,  that  he  did  not  see,  as  she  was  a  public  woman,  why  he 
should  be  prosecuted  for  sleeping  with  her  any  more  than  other 
men  who  went  to  the  row  and  slept  with  other  women,"  is  suffi- 
cient to  justify  the  court  and  jury  to  conclude  the  *'  overt  aot  ** 
committed. 

Error  to  District  Court  of  Clear  Creek  County. 
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The  case  is  skated  in  the  opinion. 

Messrs.  Post  and  Smith,  for  plaintiff  in  error. 

Attorney-Greneral  D.  F.  Urmy,  for  the  people. 

Per  Curiam:  The  first  assignment  of  error  requires  no 
argument  from  us;  it  is  answered  by  the  indictment  it- 
self. The  offense  is  charged  jointly;  the  language  is, 
**  that  Theodore  King  *  *  *  and  one  Martha  Estes 
did  then  and  there  unlawfully  live  together  in  an  open 
state  of  fornication."  This  is  substantially  the  language 
of  the  statute.  In  Delany  v.  The  People,  10  Mich.  241 , 
cited  and  relied  on  by  counsel,  the  information  chained 
that  Thomas  Delany  ♦  ♦  *  "  did  lewdly  and  lasciv- 
iously associate  and  cohabit  with  Mary  Stewart."  The 
court  held  that  Mary  Stewart  could  not  be  convicted  of 
the  statutory  offense  upon  this  information,  and  hence 
Delany  could  not;  that  the  offense  was  made  joint  by 
statute,  and  each  must  not  only  join  in  the  act  or  acts, 
but  that  both  must  do  so  "lewdly  and  lasciviously,"  or 
neither  could  be  convicted;  and  therefore  the  information 
must  charge  them  jointly.  This  conclusion  concerning 
the  indictment  or  information  is  not  imcontradicted. 
See  Bishop  on  Stat.  Crimes,  sec.  708,  and  cases. 

But,  as  already  observed,  the  objection,  even  if  avail- 
able in  a  proper  case,  is  without  foundation  in  the  one 
before  us. 

The  assignment  based  upon  error  in  the  admission  of 
testimony  is  not  well  taken.  Counsel  admit  that  "  if 
there  had  been  any  evidence  of  any  overt  act  of  plaintiff 
in  error  in  connection  with  Martha  Estes,"  the  evidence 
of  which  they  complain  was  proper. 

The  witness  Campbell  testifies  as  follows:  "King  told 
me,  after  the  indictment  was  found,  that  he  did  not  see, 
as  she  was  a  public  woman,  why  he  should  be  prosecuted 
for  sleeping  with  her  any  more  that  other  men  who  went 
to  the  row  and  slept  with  other  women."    No  testimony 
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was  offered  contradicting  this  witness  or  questioning  the 
foregoing  statement  made  by  him. 

We  are  not  advised  of  counsel's  views  as  to  what  proof 
would  be  sufficient  to  establish  the  "  overt  act,"  as  they 
term  it;  but  in  our  judgment,  the  court  below  and  jury 
were  not  far  estray  in  considering  this  undisputed  evi- 
dence as  ample  to  dispel  any  doubt  upon  the  question. 
These  are  the  only  objections  we  deem  it  necessary  to 

notice.    The  judgment  will  be  affirmed. 

Affirmed. 


The  People  ex  rel.  ATTORNEV-GENEaiAL  v.  The  City 

Bank  op  Leadvtlle. 

» 

Where  a  banking  corporation,  under  tiie  statute,  fails  within  the  period 
of  one  year  from  its  organization  to  pay  up  its  entire  capital  stock 
in  cash,  its  charter  is  liable  to  forfeiture. 

In  the  Supreme  Court. 

Information  in  the  nature  of  a  quo  warranto. 

Attorney-General  D.  F.  Urmy  and  Mr.  L.  S.  Dixon, 
for  the  people.  ^ 

Mr.  L.  P.  Marsh,  for  respondent. 

Stone,  J.  In  his  information  herein,  the  relator,  the 
attorney-general  of  the  state,  represents  that  the  re- 
spondent, The  City  Bank  of  Leadville,  was  incorporated 
on  the  9th  day  of  June,  1882,  and  organized  as  a  banking 
corporation  imder  and  in  pursuance  of  the  provisions 
relating  thereto,  contained  in  the  act  of  the  general 
assembly  of  Colorado,  entitled  "An  act  to  provide  for 
the  formation  of  corporations,"  approved  March  14, 
1877,  and  thereby  became  a  body  corporate  by  the  name 
aforesaid,  with  a  capital  stock  of  $100,000,  fifty  per  cent, 
of  which  was,  upon  such  organization,  paid  into  its  treas- 
ury in  cash,  and  a  certificate  to  that  effect,  under  the 
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oaths  of  the  president  and  cashier  thereof,  filed  in  the 
proper  offices  of  the  state,  and  of  the  county  of  Lake,  and 
that  from  that  time,  until  the  filing  of  this  information, 
has  continued  to  transact  the  business  of  such  banking 
corporation;  that  by  the  terms  of  the  statute  aforesaid, 
the  respondent  corporation  was  forbidden  to  continue  the 
transaction  of  its  business  beyond  the  period  of  one  year 
from  and  after  the  date  of  its  creation  and  organization, 
unless  its  entire  capital  stock  was  fully  paid  up  in  cash; 
that  the  residue  of  said  capital  stock,  to  wit,  the  sum  of 
$50,000,  was  not  so  fully  paid  up  at  the  expiration  of  one 
year  as  aforesaid,  to  wit,  on  the  9th  day  of  June,  1883, 
nor  has  the  same  since  been  so  paid  up,  but  that,  on  the 
contrary,  the  sum  of  $36,000  of  said  capital  stock  had 
been  issued  prior  to  the  said  last  mentioned  date,  and  not 
paid  for  in  cash,  and  that  no  payment  thereof  has  since 
been  made,  as  by  law  required.  The  said  relator,  there- 
fore, avers  that  the  charter  and  franchise  of  the  said 
respondent  bank  have  become  forfeit,  and  that  for  the 
space  of  more  than  seven  months  last  past  said  respond- 
ent has  exercised,  and  still  continues  to  exercise,  the  priv- 
ileges and  franchises  of  a  banking  corporation  without 
warrant  of  law,  and  therefore  has  usurped,  and  still 
nsurps,  the  same. 

Wherefore,  the  relator  prays  the  process  of  this  court 
that  the  respondent  answer  to  the  people  of  the  state  why 
its  said  franchise  and  charter  should  not  be  adjudged  for- 
feit, and  the  respondent  ousted  of  the  same. 

The  answer  of  the  respondent,  filed  herein,  denies  that 
the  said  bank  has,  for  and  during  the  period  alleged  in 
the  information,  used  or  usurped  the  privileges  and  fran- 
chises of  a  banking  corporation  without  warrant  of  law, 
for  that,  on  the  contrary,  during  said  period,  the  acts  and 
doings  of  said  bank  have  been  exercised  for  the  sole  pur- 
pose of  closing  up  the  affairs  of  said  bank,  and  surrender- 
ing its  charter. 

After  setting  out  a  statement  of  the  affairs  and  financial 
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condition  of  the  bank,  together  with  some  of  the  causes 
leading  to  the  suspension  of  its  business  as  a  bank,  the 
answer  avers  that,  on  the  16th  of  January  last  past,  for 
the  purpose  of  lessening  the  expenses  of  windmg  up  and 
settling  the  affairs  of  the  bank,  and  being  duly  authorized 
thereto,  the  said  bank,  by  its  duly  authorized  officers,  exe- 
cuted and  delivered  to  D.  H.  Dougan  a  deed  of  assignment 
of  aU  its  property  and  assets  in  trust,  conditioned  that  the 
said  Dougan  should  proceed  at  once  to  reduce  the  said 
assets  and  property  to  money,  and  apply  the  same  to  the 
payment  of  the  debts  of  the  bank;  that  the  said  Dougan 
duly  accepted  such  assignment  and  trust,  and  took  pos- 
session of  the  said  property  and  assets,  and  holds  the 
same  for  the  purpose  of  said  trust,  and  that  ^^  thereupon, 
then  and  there,  said  bank  closed  its  doors,  and  thence 
hitherto  the  same  have  remained  closed. " 

The  answer  concludes  by  praying  for  such  judgment 
and  decree  of  this  court  as  will  pix)tect  the  interests  of 
said  bank  and  the  stockholders  thereof,  and  the  interests 
of  such  as  are  prosecuting  any  suits  now  pending,  or 
hereafter  to  be  brought  against  said  respondent  bank. 

The  answer,  in  effed;,  confesses  the  substantial  charge 
alleged  against  it  in  the  information,  to  wit,  that  its 
charter  and  franchise  have  become  liable,  and  subject  to 
be  declared  forfeit  and  surrendered  to  the  state.  Upon 
the  pleadings,  therefore,  it  only  remains  for  this  court  to 
pronounce  a  judgment  in  accordance  with  the  prayer  of 
the  relator,  and  properly  conditioned  with  respect  to  the 
rights  of  parties  in  interest,  as  prayed  by  respondent, 
and  as  provided  by  law.  The  statute  concerning  the  dis- 
solution of  corporations.  General  Laws,  §§  307,  308  and 
309,  makes  ample  provisions,  in  cases  of  such  dissolution, 
for  the  mode  and  manner  of  settling  up  the  affairs  of  the 
dissolved  corporation,  in  view  of  the  rights  of  parties  in 
interest,  and  for  the  protection  of  such  rights. 

Neither  the  relator  nor  the  respondent  has  asked  for 
any  specific  judgment  or  decree,  aside  from  that  touch- 
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ing  the  forfeiture  of  the  charter  and  franchise  of  the 
corporation.  The  judgment  of  the  court,  therefore,  is 
that  the  charter  and  franchise  of  the  said  respondent? 
The  City  Bank  of  Leadville,  heretofore  doing  business  as 
a  banking  corporation,  at  the  city  of  Leadville  in  the 
county  of  Lake  and  state  of  Colorado,  be  adjudged  and 
held  forfeit,  and  that  the  said  corporation  be  denied  and 
prohibited  the  further  possession,  use  and  exercise  of 
any  and  all  the  rights,  powers  and  privileges  of  the  char- 
ter and  franchises  aforesaid,  and  that  the  said  corpora- 
tion be  dissolved;  and  inasmuch  as  it  appears  from  the 
answer  of  respondent  herein  that  the  property,  assets 
and  affairs  of  the  said  corporation  are  already  in  the  pos- 
session and  control  of  a  trustee,  duly  appointed  and  au- 
thorized to  settle  up  the  business  concerns  of  the  said 
corporation,  and  for  that  no  other  or  different  person  has 
been  prayed  to  be,  by  the  court,  appointed  as  trustee  or 
officer  for  such  purpose,  the  said  trustee  already  ap- 
pointed, as  aforesaid,  is  at  liberty  to  proceed  in  the 
proper  discharge  of  his  duties  in  the  premises,  in  the  set- 
tlement of  the  business  and  winding  up  the  affairs  of 
said  respondent  corporation,  in  accordance  with  law  and 
the  statutes  in  such  case  applicable;  and  provided  fur- 
ther, that  the  prosecution  or  defense  of  actions  hereto- 
fore brought  by  or  against  the  said  bank,  and  pending  at 
the  time  of  the  filing  of  this  information,  shall  in  no  way 
be  affected  by  this  judgment  or  decree,  but  such  cases 
may  be  prosecuted  or  defended  in  the  name  of  the  said 
banking  corporation,  by  the  said  trustee  or  assignee  ap- 
pointed and  authorized  as  aforesaid. 
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The  People  ex  rel.  Kellogg  v.  Fleming  et  al. 

1.  The  doctrine  of  this  court  is  that  section  21,  article  5,  of  the  consti- 

tution of  this  state  contains  a  mandatory  declaration  of  an  essen- 
tial condition  to  the  validity  of  legislative  enactments,  and  that  so 
much  of  any  act  as  is  not  directly  germane  to  the  subject  expressed 
in  the  title  is  without  force. 

2.  The  repealing  clause  of  a  statute  is  to  be  understood  as  designed  to 

repeal  all  conflicting  provisions  in  order  that  the  new  statute  can 
have  effect.  And  when  the  statute  itself  is  held  to  be  inTalld, 
nothing  can  conflict  with  it  and  therefore  nothing  is  repealed. 


Information  in  the  nature  of  a  quo  warranto.    The 
facts  are  stated  in  the  opinion. 

Mr.  N.  F.  Cleaey,  of  counsel  for  relator. 

Mr.  S.  J.  Hanna,  amicus  curice. 


Beck,  C.  J.  An  information  in  the  nature  of  a  quo 
warranto  was  filed  in  this  court  in  the  name  of  the  peo- 
ple, upon  the  relation  of  William  KeUo^,  district  attor- 
ney of  the  fifth  judicial  district  of  this  state,  chai*ging 
that  the  respondents  are  unlawfully  holding  certain  city 
offices  in  the  city  of  Leadville,  that  is  to  say:  The  said 
John  D.  Fleming  is  unlawfully  holding  the  office  of 
mayor;  the  said  W.  W.  Officer  is  unlawfully  holding  the 
office  of  city  clerk;  the  said  H.  T.  Sale  is  unlawfully 
holding  the  office  of  city  attorney,  and  the  said  Edward 
Cuddihee  is  unlawfully  holding  the  office  of  city  marshal. 

Upon  the  filing  of  the  information  a  rule  was  entered 
requiring  the  respondents  to  appear  upon  a  certain  day 
and  show  by  what  warrant  or  authority  they  and  each 
of  them  hold  their  respective  offices.  Thereupon  a  cita- 
tion issued,  which  was  personally  served  upon  the  said 
Officer,  Sale  and  Cuddihee,  but  said  Fleming  was  not 
found.  In  respect  to  those  served  with  the  citation,  their 
default  to  appear  and  answer  the  rule  herein  entered 
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against  them  must  be  construed  as  an  admission  that  the 
matters  of  fact  charged  in  the  information  are  true. 

The  substance  of  the  information  is,  that  said  city  offi- 
cers are  severally  claiming  to  hold  their  respective  oflftces 
for  the  term  of  two  years  from  tne  16th  day  of  April, 
A.  D.  1883,  by  virtue  of  an  election  held  in  said  city,  in 
pursuance  of  an  act  of  the  legislature,  entitled:  "  An  act 
to  amend  sec.  78  of  chapter  *  C '  of  the  Greneral  Laws  of 
the  state  of  Colorado,  entitled  ^  Towns  and  cities,  and 
especially  cities  of  the  second  class,' "  approved  February 
11,  1883,  and  that  said  act  is  believed  to  be  unconstitu- 
tional 

The  first  objection  to  the  act  of  February  11,  1883,  is 
that  the  subject  of  the  act  is  not  sufficiently  expressed  in 
its  title.  Sec.  21,  article  V,  of  the  constitution,  is  as  fol- 
lows': 

"No  bill,  except  general  appropriation  bills,  shall  be 
passed  containing  more  than  one  subject,  which  shaU  be 
clearly  expressed  in  its ,  title,  but  if  any  subject  shall 
be  embraced  in  any  act,  which  shaU  not  be  expressed  in 
the  title,  such  act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  so  expressed." 

All  the  information  to  be  derived  from  an  inspection 
of  the  title  of  this  act  is,  that  it  was  proposed  to  amend 
a  certain  section  of  chapter  "0"  of  the  General  Laws. 
There  is  a  chapter  of  the  General  Laws  which  is  num- 
bered **C,"  but  it  is  not  entitled  "  Towns  and  cities,  and 
especially  cities  of  the  second  class,"  nor  is  there  any 
chapter  in  the  volume  so  entitled. 

Chapter  "C"  comprises  three  separate  legislative  acts, 
each  bearing  its  appropriate  legislative  title,  and  the 
several  sections  of  all  said  acts,  bearing  their  original 
numbers  in  addition  to  the  general  number  in  the  com- 
pilation. 

The  title  given  by  the  compiler  to  the  whole  chapter  is 
** Towns  and  Cities." 

The  only  act  in  this  chapter  which  contains  seventy- 
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eight  sections  is  entitled  '^  An  act  in  relation  to  munic- 
ipal coiporations."  Sec.  78  of  this  latter  act  is  under 
the  subdivision  '* Cities  of  the  Second  Class." 

It  is  apparent  that  the  title  of  the  act  in  question  is 
very  defective  in  matters  of  description.  But  a  more 
serious  defect  is  that  the  subject  of  the  proposed  legisla- 
tion was  not  only  not  clearly  expressed  in  the  title,  bat 
was  not  expressed  at  all. 

The  history  and  purpose  of  the  constitutional  require- 
ment referred  to  is  readily  ascertained  by  consulting  the 
numerous  adjudications  by  courts  of  last  resort  upon 
similar  constitutional  provisions. 

According  to  Judge  Cooley,  the  provision  was  designed 
to  prevent  the  joining  in  the  same  bill  subjects  diverse  in 
their  natures  and  having  no  necessary  connection;  also  to 
prevent  the  insertion  of  clauses  in  a  bill  of  which  the 
title  gives  no  intimation.    People  v.  Mahany,  13  Mich.  481. 

Judge  Gardiner,  of  New  York,  says  the  purpose  was 
that  neither  the  members  of  the  legislature  nor  the 
public  should  be  misled  by  the  title.  The  Sun  Mutual 
Insurance  Co.  v.  The  Mayor j  8  N.  Y.  241. 

Judge  Cole,  of  Wisconsin,  says  the  design  and  purpose 
of  the  provision  was  obviously  to  prevent  the  mischief 
of  uniting  together,  in  the  same  bill,  yarious  objects 
which  had  no  necessary  connection  with  each  other,  and 
in  order  to  guard  the  legislature  and  community  affected 
by  the  law  against  surprise  and  imposition.  Durkee  v. 
The  City  of  Jatiesville  et  al  26  Wis.  697. 

In  view  of  these  citations,  it  is  plain  that  the  design  of 
the  constitutional  provision,  that  no  bill  except  general 
appropriation  bills  should  be  passed  containing  more  than 
one  subject,  which  should  be  clearly  expressed  in  its  title, 
was  wholly  disregarded  by  the  legislature  in  the  present 
instance.  The  only  information  in  respect  to  the  sub- 
ject and  extent  of  the  legislation  proposed,  obtainable 
from  the  title  of  the  act  of  February  11,  1883,  was  that 
it  was  proposed  to  amend  said  section  78.    It  is  but 
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rational  to  conclude  from  this  notification  that  the  pro- 
posed amendment  would  be  germane  to  the  subject- 
matter  of  the  section  to  be  amended.  That  section  re- 
kites  wholly  to  the  duties  and  powers  of  mayors  of  cities 
of  the  second  class.    It  is  as  follows: 

"Section  78.  The  mayor  of  cities  of  the  second  class 
shall  be  the  presiding  officer  of  the  city  council,  and  shall 
vote  when  there  is  a  tie,  but  not  otherwise." 

In  point  of  fact  the  subject-matter  of  the  section  is  not 
amended  at  all,  but  re-enacted  in  substantially  the  same 
words.  The  amendments  made  were  amendments  to 
other  portions  of  the  act  entitled  '^  An  act  in  relation  to 
municipal  corporations,"  approved  April  4,  1877,  which 
act  contains  one  hundred  and  four  sections,  one  of  which 
is  said  section  78.  Other  sections  of  said  act  make  the 
mayor's  term  of  office  one  year,  and  provide  that  the  city 
derk,  city  attorney  and  city  marshal  shall  be  appointed  by 
the  city  council.  This  act  attempts  to  change  the  mayor's 
term  of  office  from  one  to  two  years,  and  makes  the 
offices  of  city  clerk,  city  attorney  and  city  marshal  elect- 
ive instead  of  appointive.  It  also  assumes  to  legislate 
concerning  the  powers,  duties,  compensation  and  term  of 
office  of  aU  the  foregoing  officers.  As  to  each  and  all  of 
said  matters  section  78  is  silent,  save  only  as  to  certain 
powers  of  the  mayor,  and  those  are  not  changed  by  the 
amendment. 

All  the  foregoing  matters  are  mentioned  and  provisionar 
made  concerning  them  in  other  sections  of  the  former 
act;  a  circumstance  which  makes  the  title  of  the  latter 
act  still  more  misleading  than  it  would  otherwise  be,  for 
it  gave  no  intimation  of  an  intention  to  alter  these  other 
sections,  which  were  really  the  only  sections  affected  by 
the  amendments. 

To  one  f  amiUar  with  the  contents  of  chapter  C,  or  who 
should,  upon  hearing  or  reading  the  title  of  the  bill  to 
amend  section  78,  open  the  General  Laws  and  read  said 
section  together  with  the  rest  of  the  chapter,  the  title  of 
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the  proposed  bill  could  not  possibly  convey  the  slightest 
intimation  of  the  character  of  its  amendments.  Indeed^ 
the  more  intimate  one's  acquaintance  with  said  chapter  0, 
the  more  he  would  be  misled  by  said  title  as  to  the  char- 
acter of  the  amendments  proposed  to  be  made  to  sec- 
tion 78. 

The  doctrine  of  this  court  is,  that  section  21,  article  V, 
of  the  constitution  of  this  state  contains  a  mandatory 
declaration  of  an  essential  condition  to  the  validity  of 
legislative  enactments,  and  that  so  much  of  any  act  as  is 
not  directly  germane  to  the  subject  expressed  in  the  title 
is  without  force.  C.  &  Q.  Boad  Company  v.  The  People, 
5  Col.  40. 

Now,  what  is  the  subject  expressed  in  the  title  of  this 
bill,  and  what  is  germane  to  this  subject? 

The  subject  expressed  is,  "An  act  to  amend  section  78 
of  chapter  C." 

Grermane  to  this  subject  are  those  matters  which  relate 
to  the  subject-matter  of  the  section.  Matters  relating 
wholly  to  other  portions  of  chapter  C,  and  not  mentioned 
in  section  78,  are  foreign  to  the  subject  expressed,  and 
quite  as  liable  to  mislead  as  if  no  such  matters  were 
mentioned  in  the  chapter. 

Section  78  makes  the  mayor  the  presiding  oflSoer  of 
the  city  council,  and  authorizes  him  to  vote  in  case  of  a 
tie,  but  not  otherwise.     Under  a  pretense  to  amend  this 
subject  it  was  re-enacted,  but  not  amended,  and  most 
radical  changes  made  in  other  portions  of  the  chapter,  and 
affecting  subjects  wholly  foreign  to  those  mentioned  in 
that  section.     Since,  then,  the  essential  condition  to  the 
validity  of  legislative  enactments  required  by  the  consti- 
tution has  been  ignored  in  toto  by  the  legislature  in  the 
passage  of  the  act  of  February  11,  1883,  no  part  thereof 
being  germane  to  the  subject  expressed  in  the  title,  it 
becomes  our  duty  to  declare  feaid  act  to  be  void. 

Counsel  for  the  relator  also  insists  that  it  is  absurd,  re- 
pugnant and  void  upon  another  ground,  viz. :    That  in 
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respect  to  all  of  said  city  officers  it  provides  that  they 
shall  be  elected  on  the  first  Tuesday  of  April  in  each  and 
every  year,  and  that  each  shall  hold  his  office  for  the 
term  of  two  years,  and  until  his  successor  is  elected  and 
qualified. 

This  would  appear  to  be  a  proper  case  for  the  applica- 
tion of  Lord  Coke's  doctrine  (which  received  such  sharp 
criticism  from  the  Enghsh  jurists),  "that  where  an  act 
of  parliament  is  against  common  right  or  reason,  or  re- 
pugnant or  impossible  to  be  performed,  the  common  law 
shall  control  it  and  adjudge  it  to  be  void."  Potter's 
Dwarris  on  Statutes,  page  T6. 

Certain  it  is  that  in  this  instance  the  rule  that,  in  con- 
struing a  statute,  "  full  sense  and  meaning  must  be  given 
to  every  clause  and  provision,"  cannot  be  complied  with. 

Mr.  Dwarris  cites  as  an  instance  of  difficult  construc- 
tion, **  where  the  design  of  the  framers  of  a  law  cannot 
be  seen."  Surely  this  must  be  a  specimen  of  the  class 
of  legislation  referred  to. 

I  venture  the  suggestion  that  a  law  which  requires  the 
mayor  of  a  city  to  be  elected  on  the  first  Tuesday  of  April 
in  each  and  every  year,  and  that  he  shall  hold  his  office 
for  the  term  of  two  years,  equals  in  obscurity  of  design 
any  act  of  the  British  Parliament  passed  since  the  days 
of  the  Witena  Gemote  of  the  early  Saxons.  But  whether 
Lord  Coke's  rule  should  be  applied,  and  the  statute  held 
vpid  as  against  common  reason  and  impossible  to  be  per- 
formed, or  whether  the  more  temperate  doctrine  of  Sir 
William  Blackstone  is  applicable,  which  avoids  such  a 
law  only  as  to  that  portion  thereof  giving  rise  to  absurd 
consequences,  on  the  theory  that  they  were  not  foreseen 
by  its  framers,  it  is  unnecessary  to  decide,  since  we  have 
already  declared  it  void  on  another  ground. 

This  ruUng  disposes  of  all  questions  respecting  the 
effect  of  the  several  provisions  of  the  act  except  the 
repealing  clause,  which  provides  that  "all  acts  and  parts 
of  acts  inconsistent  with  this  act  are  hereby  repealed." 
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There  are  cases  which  hold  that  the  repealing  clause  of 
an  unconstitutional  statute  may  stand  and  have  effect, 
notwithstanding  the  invalidity  of  the  rest  of  the  act. 
But  there  is  another  class  of  cases,  apparently  based  on 
sounder  reason,  which  hold  that  the  repealing  clause  is 
to  be  understood  as  designed  to  repeal  all  conflicting  pro- 
visions, in  order  that  the  new  statute  can  have  effect;  and 
where  the  statute  itself  is  held  to  be  invalid,  nothing 
can  conflict  with  it,  and,  therefore,  nothing  is  repealed. 
Cooley's  Constitutional  Lim.  p.  222  and  cases  cited. 

We  adopt  the  latter  view  in  the  present  case,  and  hold 
the  repealing  clause  void. 

In  view  of  the  facts  and  the  law  arising  thereon,  we 
find  as  to  the  respondents  cited  to  appear  and  answer  the 
rule  entered  against  them,  that  the  election,  by  virtue  of 
which  they  claim  their  respective  offices,  was  void  and 
of  no  effect,  and  that  they  have  severally  been  guilty  of 
intruding  into  the  said  offices.  But  as  to  said  John  D. 
Fleming,  not  having  been  served  with  process,  his  case  is 
not  before  us,  and  no  action  concerning  it  is  taken. 

It  is  therefore  ordered  and  adjudged  that  said  W.  W. 
Officer  be,  and  he  is  hereby,  ousted  and  altogether  ex- 
cluded from  the  said  office  of  city  clerk;  that  the  said 
H.  T.  Sale  be,  and  he  is  hereby,  ousted  and  altogether  ex- 
cluded from  the  said  office  of  city  attorney;  and  that  the 
said  Edward  Cuddihee  be,  and  he  is  hereby,  ousted  aod 
altogether  excluded  from  the  said  office  of  city  marshal 
of  the  said  city  of  Leadville,  and  that  each  of  them  be 
excluded  from  all  the  franchises,  privileges  and  emolu- 
ments thereof. 

Bvie  made  absoiule. 
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People  ex  bbl.  Eluott  v.  Qbeen.  I  S 

t  For  an  attoxnej  to  stop  a  judge  of  a  court  on  the  street,  and  use 
abusive  language  to  him  oonceming  any  judicial  action  in  a  case 
pending  before  such  judge,  is  such  malconduct  in  office  as  will  war- 
rant the  striking  of  his  name  from  the  roll  of  attorneys. 

%  In  such  case  it  is  not  necessary  that  the  indignity  or  insult  to  the 
judge  should  occur  in  open  court,  nor  that  it  constitutes  a  statutory 
contempt  of  court,  in  order  to  confer  on  the  supreme  court  juris- 
diction to  disbar  therefor. 

In  the  Supreme  Court. 

The  case  is  stated  in  the  opimon. 

Attomey-Greneral  D.  F.  Urmy,  Mr.  L.  S.  Dixon  and 
Mr.  L.  0.  EocKWBLL,  for  the  peopla 

Mr.  B.  F.  Rice  and  Mr.  B.  F.  Montgomery,  for  the 
respondent. 

Beck,  C.  J.  The  petition  of  the  Hon.  Victor  A.  Elliott, 
judge  of  the  distinct  courts  of  the  second  judicial  district 
of  this  state,  recently  filed  in  this  court,  charges  the  re- 
spondent, Thomas  A.  Green,  a  duly  Hcensed  attorney  at 
law,  residing  in  the  city  of  Denver,  with  malconduct  in 
his  office  as  an  attorney. 

It  charges  that  the  respondent  halted  the  relator  as  he 
was  driving  through  the  street  with  his  daughter,  a 
young  lady,  and  addressed  abusive,  insulting  and  threat- 
ening language  to  him  concerning  his  judicial  action  in 
a  certain  cause  theretofore  and  still  pending  and  unde- 
termined in  the  district  court  of  Arapahoe  county, 
wher^u  the  said  Green  was  counsel  for  the  defendants; 
that  he  accused  said  judge  with  tyranny  and  oppression 
in  said  cause;  that  said  relator  had  procured  its  submis- 
sion to  a  prejudiced  judge  for  trial;  and  further,  that 
the  respondent  assailed  the  relator  with  vUe  epithets,  and 
threatened  to  expose  him  by  publishing  the  said  accusa- 
tions in  the  newspapers. , 
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Upon  the  filing  of  the  foregoing  petition  a  rule  was 
entered  herein  that  the  respondent  be  cited  to  appear  and 
show  cause  why  his  name  should  not  be  stricken  from 
the  roll  for  malconduct  in  office. 

The  respondent  appeared  and  answered  the  petition, 
and  a  hearing  has  been  had.  The  answer  admits  that 
the  facts  contained  in  the  petition,  descriptive  of  the  re- 
spondent's alleged  conduct,  are  substantially  true  as 
stated,  but  denies  that  he  entertained  the  motives  therein 
charged  against  him,  to  wit:  that  he  intended  thereby  to 
embarrass  and  intimidate  the  relator  in  the  discharge  of 
his  official  duties  as  judge  of  said  courts,  or  to  disgrace 
him  as  a  judge. 

There  being  no  traverse  of  the  substantial  allegations 
of  fact  contained  in  the  petition,  for  the  purpose  of  test- 
ing the  intentions  of  the  respondent,  an  issue  was  framed 
presenting  the  question  whether  the  respondent's  con- 
duct and  language  to  Judge  Elliott  upon  the  street  con- 
stituted such  malconduct  in  his  office  as  an  attorney  at 
law  as  to  warrant  this  court  in  striking  his  name  from 
the  roll. 

Upon  the  hearing  the  respondent  was  permitted  to  in- 
troduce testimony  in  mitigation  of  the  offense  charged 
against  him,  the  same  matters  to  be  considered  in  justifi- 
cation, if  adjudged  admissible  for  that  purpose.  Testi- 
mony was  Ukewise  produced  by  the  relator  concerning 
the  same  matters  of  fact  mentioned  by  the  respondent's 
witnesses,  and  subsequently  the  case  was  submitted  to 
the  court  upon  the  briefs  and  arguments  of  coimsel  for 
the  respective  parties. 

Upon  a  careful  consideration  and  review  of  the  whole 
case,  we  are  of  opinion  that  the  respondent's  course  has 
been  unreasonable  and  unprofessional  throughout. 

Eeprehensible  as  his  conduct  has  been,  there  is  little 
doubt  that  a  retraction  of  his  acts  and  words  at  any  time 
prior  to  the  submission  of  the  case  for  our  judgment, 
accompanied  by  a  proper  apology  to  the  district  judge, 
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manifesting  a  disposition  to  make  suitable  reparation  for 
the  indignity  offered  him,  would  have  caused  a  dismissal 
of  this  proceeding. 

But  the  attitude  and  bearing  of  the  respondent  have 
been,  as  to  the  relator,  wholly  defiant.  His  position  is 
that  he  has  done  nothing  wrong;  that  his  conduct  was 
justifiable,  and  that  no  occasion  exists  even  for  an  apol- 
ogy on  his  part. 

He  makes  the  further  point  that  the  offensive  language 
complained  of,  having  been  addressed  to  Judge  Elliott  out 
of  court,  the  same  does  not  constitute  a  statutory  con- 
tempt, and  for  that  reason  it  does  not  warrant  the  re- 
spondent's disbarment. 

Such  being  his  disposition  and  course  in  the  matter,  it 
only  remains  for  us  to  declare  the  law  appUcable  to  the 
facts  and  circumstances  of  the  case. 

The  language  of  the  statute  upon  the  subject  of  strik- 
ing an  attorney  from  the  roll  is  broad  and  plain.  It  is: 
"  The  justices  of  the  supreme  court,  in  open  court,  shall 
have  power,  at  their  discretion,  to  strike  the  name  of 
any  attorney  or  counselor  at  law  from  the  roll  for  mis- 
conduct in  his  office."  Gteneral  Statutes,  page  136,  sec- 
tion 5.  The  grave  and  delicate  responsibility  imposed 
upon  this  court,  by  the  statute,  is  duly  appreciated.  The 
profession  of  an  attorney  is  to  him  of  the  highest  impor- 
tance. It  comprises  his  regular  means  of  subsistence. 
No  argument,  therefore,  is  necessary  to  show  that  the 
power  of  striking  from  the  roll  should  be  most  judi- 
ciously exercised.  The  case  should  be  clearly  made  out  to 
warrant  a  removal  from  the  bar,  and  the  removal  should 
appear  to  be  necessary  either  to  the  maintenance  of  that 
degree  of  respect  which  is  due  to  courts  and  judges,  or 
to  preserve  the  respectabiUty  of  the  legal  profession  itself. 
The  power  should  never  be  arbitrarily  exercised. 

It  may  be  remarked,  in  this  connection,  that  the  statute 
not  only  vests  this  court  with  a  discretion  which  may  be 
exercised,  but,  by  implication,  it  enjoins  a  solemn  duty 
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upon  the  court,  which,  in  a  proper  case,  must  be  exer- 
cised. 

Said  Chief  Justice  Marshall,  ''This  discretion  ought  to 
be  exercised  with  great  moderation  and  judgment,  but  it 
must  be  exercised."    Ex  parte  Burry  9  Wheaton,  p.  529. 

A  proper  regard  for  the  integrity  of  our  honored  pro- 
fession, and  for  the  preservation  of  judicial  authority, 
requires  that  indignities  of  this  character  to  judges,  on 
account  of  rulings  made  in  court,  be  summarily  dealt 
with.  Inaction  under  such  circumstances  would  be  a 
warrant  for  the  perpetration  of  a  similar  outrage  when- 
ever an  unreasonable  or  evil  disposed  lawyer  might  ad- 
judge himself  aggrieved  by  judicial  action. 

The  necessary  effect  of  an  indecisive  course  in  such  a 
case  would  be  to  impair  confidence  and  respect  in  judicial 
authority,  and  embarrass  the  administration  of  justice. 

The  law  has  made  ample  provisions  for  the  correction 
of  judicial  errors,  and  law-abiding  attorneys  avail  them- 
selves of  such  remedies  when  occasion  requires.  Those 
otherwise  disposed  must  suffer  the  consequences  of  an 
injudicious  course  of  action. 

Concerning  the  respondent's  motives,  we  have  his  de- 
nial that  his  real  motives  were  those  attributed  to  him 
by  the  relator.  It  is  true  respondent  assailed  Judge  Elli- 
ott upon  the  street  with  low  epithets,  interspersed  with 
charges  of  corruption  and  tyranny,  accompanied  by 
threats  of  exposure  through  the  newspapers,  all  on 
account  of  his  official  action  in  a  cause  still  pending  in 
the  district  court,  and  on  account  of  a  pubhcation  con- 
cerning the  same  which  criticised  the  course  pui'sued  by 
the  respondent.  But  Mr.  Green  says  he  did  not  intend 
thereby  to  embarrass  or  intimidate  the  judge  in  the  dis- 
charge of  his  official  duties  or  to  disgrace  him  as  a  judge. 

We  fail  to  discover  anything  in  the  case,  however, 
which  should  except  it  from  the  operatioiyt>f  the  usual 
rule  of  determining  the  motives  by  which  human  con- 
duct is  actuated,  viz. :  That  the  natural  and  i»x>bablB 
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consequences  of  every  act  deliberately  done  were  intended 
by  its  author. 

The  respondent  was  afforded  an  opportunity  to  prove 
on  the  hearing,  in  mitigation  of  his  alleged  offense,  the 
aflSrmative  allegations  of  his  answer,  that  the  district 
judge  had  treated  him  in  an  oppressive  and  tyrannical 
manner;  that  he  had  entrapped  him  into  the  submission 
of  the  Bosco-Smith  case  to  a  prejudiced  and  partial  judge 
for  trial,  and  that  the  relator  caused  the  publication  in 
the  Tribune  of  a  false  and  libelous  account  of  the  pro- 
ceeding which  occurred  in  court  on  the  presentation  by 
the  respondent  of  his  protest  against  further  action  before 
Judge  Rogers.  He  signally  failed  to  sustain  upon  the 
hearing  any  one  of  these  allegations. 

His  conduct  is  not  palliated  by  the  plea  of  sudden  pas- 
sion, suggested  by  his  counsel,  which  was  incited  upon 
reading  the  newspaper  article  referred  to,  for  in  the  first 
place  said  article  was  not  grossly  false  as  alleged,  and  the 
supposed  wrong  done  the  respondent  by  its  publication 
was  more  fancied  than  real.  In  the  second  place,  Judge 
Elliott  had  distinctly  informed  him  before  the  respondent 
gave  vent  to  the  tirade  of  abuse  charged,  that  he  was  in 
no  manner  responsible  for  its  publication.  However 
angry  he  may  have  been  upon  reading  the  article,  there- 
fore, Judge  Elliott  having  wholly  disclaimed  its  author- 
ship, no  pretext  remained  on  that  account  for  his  insult- 
ing words,  and  although  uttered  under  excitement  thus 
produced,  his  conduct  was  wholly  inexcusable. 

The  right  of  lawyers,  in  common  with  other  persons, 
to  criticise  in  a  legitimate  manner  the  conduct  and  rulings 
of  judicial  oflBcers  is  recognized,  but  this  right  never  ex- 
tends to  nor  justifies  indignities  to  such  officers  concern- 
ing proceedings  in  court,  which  indignities  would  properly 
be  characterized  as  outrages  if  perpetrated  upon  private 
citizens  concerning  other  matters. 
The  respondent's  objection  to  the  jurisdiction  of  this 

court  in  this  case  is,  in  our  judgment,  not  well  taken. 
Vol.  vn  — 1« 
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It  is  not  necessary  that  the  indignity  or  insult  to  a  judge 
should  occur  in  open  court,  nor  that  it  constitute  a  stat- 
utory contempt  of  court,  in  order  to  confer  on  this  court 
jurisdiction  to  disbar  therefor. 

Bearing  upon  this  proposition  the  views  of  Mr.'  Justice 
Field  are  in  point:  ^'  The  obligation  which  attorneys  im- 
pliedly assume,  if  they  do  not  by  express  declaration 
take  upon  themselves,  when  they  are  admitted  to  the  bar, 
is  not  merely  to  be  obedient  to  the  constitution  and  laws, 
but  to  maintain  at  all  times  the  respect  due  courts  of 
justice  and  judicial  officers.  This  obligation  is  not  dis- 
charged by  merely  observing  the  rules  of  courteous  de- 
meanor in  open  court,  but  it  includes  abstaining  out  of 
court  from  all  insulting  language  and  offensive  conduct 
toward  the  judges  personally  for  their  judicial  acts. 
*  *  *  Whatever  may  be  thought,  in  such  a  case,  of 
the  power  to  punish  for  contempt,  there  can  be  no  doubt 
of  the  existence  of  a  power  to  strike  the  offending  attor- 
ney from  the  roll.^    Bradley  v.  Fisher,  13  Wall.  335. 

Chief  Justice  Sharswood,  of  Pennsylvania,  is  equally 
positive  upon  the  point.  Says  he:  '^  No  question  can  be 
made  of  the  power  of  a  court  to  strike  a  member  of  the 
bar  from  the  roll  for  official  misconduct  in  or  out  of 
court."    Ex  parte  Steinman,  95  Pa.  St.  220. 

To  the  same  effect  are  the  views  of  Chief  Justice  En- 
glish: *'  The  power  of  the  court  to  punish  for  contempt 
by  fine  and  imprisonment  is  one  thing,  and  its  power  to 
strike  an  attorney  from  the  roll  is  another  and  distinct 
thing,  although  the  misconduct  for  which  an  attorney 
may  be  disbarred  may  in  some  instances  involve  a  con- 
tempt of  court."    JBec/ie  v.  The  State,  22  Ark.  151. 

The  status  of  the  case  then  is,  that  the  respondent  has 
been  guilty  of  conduct  toward  the  relator,  on  account  of 
the  latter's  judicial  action  in  a  cause  pending  in  the  dis- 
trict court,  which  warrants  his  disbarment,  and  he  has 
produced  no  testimony  which  either  justifies  or  mitigates 
his  offense.    This  showing  is  greatly  to  be  regretted,  for 


1883.]       People  ex  rel,  Elliott  v.  Green.  243 

the  respondent  is  a  man  in  advanced  years,  an  attorney 
of  considerable  practice  and  experience,  and  one  whose 
demeanor  in  other  courts  appears  to  have  been  polite  and 
respectful.  To  this  effect  is  the  testimony  of  Judge  Hal- 
lett,  of  the  United  States  district  court,  and  of  ex- Judge 
Dawson,  late  judge  of  the  superior  court  of  Denver. 
We  may  add,  also,  that  the  respondent's  deportment  in 
this  court  has  always  been  exemplary.  It  is  probable, 
therefore,  that  his  conduct  in  the  present  instance  has 
heen  the  result  of  passion  and  of  an  unreasonable  rather 
than  a  vicious  disposition,  when  acting  under  excitement. 

However  this  may  be,  his  defiant  attitude  in  this  case, 
and  his  persistent  attempt  to  justify  conduct  which  is 
indefensible,  leaves  no  q,ltemative,  in  view  of  the  law 
and  the  evidence,  but  to  adjudge  him  guilty  of  malcon- 
duct  in  his  oflftce  as  an  attorney.  In  consideration  of  his 
age  and  standing,  however,  we  are  disposed  to  deal  as 
leniently  with  him  as  may  be  consistent  with  the  main- 
tenance of  judicial  and  professional  honor  and  independ- 
ence in  this  state. 

Whether  or  not  this  leniency  shall  be  exercised,  and 
how  soon,  must  depend,  to  a  great  extent,  on  the  re- 
spondent himself.  Section  7,  chapter  VI,  of  the  G  eneral 
Statutes,  makes  provision  for  restoring  to  the  bar  any 
attorney  whose  name  may  have  been  stricken  from  the 
roll  by  order  of  the  supreme  court. 

The  judgment  of  the  court  is,  that  the  name  of  the 
respondent,  Thomas  A.  Green,  be  stricken  from  the  roll 
of  attorneys. 

Rule  made  absolute. 
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1.  Proceedings  for  contempt  may  be  termed  a'  police  regalation  or 

power  for  the  protection  of  the  court  from  present  direct  interfer- 
ence and  annoyance  in  a  trial  or  proceeding  taking  place  before  it, 
while  proceedings  for  the  disbarment  of  an  attorney  are  intended 
to  protect  generally  the  administration  of  justice,  to  save  the  l^al 
profession  from  degradation  by  unworthy  membership,  and  to 
guard  the  interests  of  litigants  against  injury  from  those  intrusted 
with  their  legal  business. 

2.  The  power  to  act  in  connection  with  contempt  is  lodged  with  the 

court  before  or  against  whom  the  offense  is  committed.  Authority 
for  proceeding  in  disbarment  is  possessed  exclusively  by  the  tri- 
bunal authorized  to  grant  licenses  admitting  to  the  profession.  The 
former  is  punished  by  fine  or  imprisonment,  and  may  be  largely  ex 
parte.  The  sole  penalty  in  connection  with  the  latter  is  a  prohibi- 
tion from  practicing  in  the  courts  of  record,  and  this  judgment 
can  only  be  entered  upon  notice  of  charges  preferred,  and  oppor- 
tunity for  defense.  A  contempt  may  constitute  a  ground  for  dis- 
barment; but  it  by  no  means  follows  that  the  cause  for  disbarment 
must,  in  all  cases,  constitute  a  contempt. 
8.  If  a  judge  and  attorney  meet  outside  the  court  room  and  engage  in 
an  altercation  about  some  matter  in  no  way  connected  with  judicial 
action,  they  are,  and  ought  to  be,  upon  precisely  the  same  footing, 
in  all  respects,  as  other  private  citizens ;  when  the  attorney,  by 
wilful  misconduct  toward  a  judge,  on  account  of  judicial  acts,  in- 
terferes with  or  impedes  the  dignified  and  proper  administration  of 
the  law,  or  is  guilty  of  conduct  which  tends  to  do  so,  whether  in 
the  court  room  or  on  the  street,  he  is  guilty  of  official  misconduct 

In  the  Supreme  Court. 

Attorney-General  D.  F.  Urmy,  L.  S.  Dixon  and  L.  C. 
Rockwell,  for  the  people. 

Mr.  B.  F.  Rice  and  Mr.  B.  F.  Montgomery,  for  re- 
spondent. 

In  this  case,  on  petition  for  rehearing,  the  following 
opinion  was  delivered  by 

Helm,  J.    The  importance  of  this  case,  and  novelty  of 
at  least  one  question  presented,  must  be  my  excuse  for 
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restating/ upon  this  application,  our  views  somewhat  in 
detail 

The  complaints  embodied  in  respondent's  petition  con- 
cerning his  treatment  in  this  court  are,  in  our  judgment, 
groundless. 

He  was  given  full  notice  of  the  charges  preferred,  and 
ample  time  to  prepare  his  pleadings.  The  process  of  the 
court  for  procuring  the  attendance  of  witnesses  was 
placed  at  his  disposal;  he  was  awarded  a  trial  in  open 
court,  and  the  time  was  fixed  to  suit  his  convenience  as 
well  as  that  of  relator;  at  the  trial  he  was  represented 
by  able  counsel,  who  managed  his  case  with  consummate 
ability;  he  was  given  the  privilege  of  conducting  the 
same  in  person,  and,  after  electing  to  leave  the  general 
management  to  his  lawyers,  he  was  permitted  to  address 
the  court  himself  upon  the  argument.  Evidence  sup- 
porting his  allegations  as  to  relator's  oppressive  treatment 
of  third  parties  was  excluded,  but  all  proofs  that  were 
deemed  proper,  either  in  mitigation  or  in  justification, 
were  received  and  considered,  and  every  doubt  concern- 
ing the  admission  or  rejection  of  testimony  was  resolved 
in  his  favor. 

Upon  this  petition  for  rehearing,  though  an  adjourn- 
ment of  the  court  for  two  weeks  had  taken  place,  he  was, 
at  his  request,  accorded  the  privilege  of  being  heard  by 
the  judges  at  chambers  in  oral  argument,  both  in  person 
and  by  counsel. 

Throughout  these  entire  proceedings  the  court  has  ad- 
hered to  its  resolution  that  errore  committed,  if  any, 
should  be  in  his  favor,  and  not  against  him.  And  now, 
upon  a  candid  and  careful  review  of  the  case,  we  cannot 
see  where  a  single  right  has  been  abridged,  a  courtesy 
omitted,  or  a  reasonable  request  denied  him. 

The  relator  in  this  case  is  judge  of  the  second  judicial 
district  of  the  state;  his  petition,  among  other  things, 
contains  the  following  averments:  That,  "about  nine 
o'clock  A.  M.  of  said  December  1st,,  your  petitioner  and 
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his  daughter,  a  young  girl  about  sixteen  years  of  age, 
were  riding  along  Curtis  street,  in  the  city  of  Denver, 
when  they  met  Mr.  Green,  to  whom  your  petitioner 
spoke  and  bowed  politely,  and,  at  Mr.  Green's  request, 
stopped,  when  the  following  colloquy,  in  substance,  took 
place.    Mr.  Green  said: 

''  'Did  you  have  that  article  published  in  the  paper 
about  me? ' 

To  which  your  petitioner  answered: 
*  No,  sir;  I  did  not 
Mr.  Green  replied: 

'  If  you  did,  an  explanation  has  got  to  be  made;  I 
will  not  stand  it.  Perhaps  your  clerks  caused  it  to  be 
published  at  your  instigation,'  or  words  to  that  effect. 

''Your  petitioner  again  said: 

"  '  I  have  told  you  that  I  had  nothing  to  do  with  caus- 
ing that  publication;  and  that  is  all  I  can  say.' 

"  Your  petitioner  then  started  to  drive  on,  when  Mr. 
Green  said: 

"  '  Wait  a  minute;  I  was  going  up  to  your  house.' 

"Your  petitioner  again  stopped,  and  Mr.  Green  con- 
tinued addressing  your  petitioner,  and  intending  thereby 
to  embarrass  and  intimidate  your  petitioner  in  the  dis- 
charge of  his  official  duties,  saying  in  substance: 

"  '  I  shall  publish  the  whole  affair;  how  you  got  angry 
upon  the  bench;  how  you  imprisoned  those  poor  men, 
and  took  money  out  of  their  pockets;  you  ought  to  have 
given  us  an  honest  judge  to  try  the  case;  you  are  a  tyrant 
upon  the  bench,  but  when  you  are  attacked  upon  the 
street  you  are  a  coward,  and  dare  not  defend  yourself.  I 
will  make  it  hot  for  you,  you  cowardly  puppy.' 

"  Mr.  Green  said  much  more  to  the  same  effect,  using 
and  repeating  the  most  offensive  and  insulting  epithets 
to  your  petitioner,  concerning  your  petitioner's  official 
conduct.  During  this  abusive  tirade  your  petitioner 
made  no  reply,  except  remarking  once  or  twice  in  a  cool 
and  indifferent  manner: 
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"  *  Very  well,  Mr.  Green,  publish  as  much  as  you 
please,  and  put  it  all  in  the  newspaper,  if  you  think  it 
win  do  you  any  good.* 

"And  then  your  petitioner  drove  on,  leaving  Mr.  Green 
talking  offensively  and  excitedly."    *    *    * 

In  answer  to  the  foregoing,  respondent  admits  that  his 
conduct  and  language,  upon  the  street,  were  "in  sub- 
stance as  reported  by  said  Elliott  in  said  petition." 

There  is,  therefore,  no  dispute  whatever  concerning  the 
language  used  by  both  parties  upon  the  occasion  referred 
to;  neither  is  there  controversy  about  any  of  the  attend- 
ant circumstances;  admitting  all  that  is  charged,  except 
as  to  his  intention  at  the  time,  respondent  declares  that 
he  was  guilty  of  no  official  misconduct,  and  demands,  at 
the  hands  of  this  court,  vindication  from  the  charge  of 
malconduct  in  office. 

The  purpose  of  proceedings  for  contempt  and  those  for 
disbarment,  and  the  powers  and  duties  of  courts  in  con- 
nection therewith,  must  not  be  confused.  The  former 
may  be  termed  a  police  regulation  or  powef,  for  the  pro- 
tection of  the  court  from  present  direct  interference  and 
annoyance  in  a  trial  or  proceeding  taking  place  before  it; 
the  latter  is  intended  to  protect,  generally,  the  adminis- 
tration of  justice,  to  save  the  legal  profession  from  degra- 
dation by  unworthy  memberehip,  and  to  guard  the  in- 
terests of  litigants  against  injuiy  from  those  intrusted 
with  their  legal  business.  The  power  to  act  in  connection 
with  the  former  is  lodged  in  the  court  before  or  against 
whom  the  offense  is  committed;  authority  to  proceed  in 
the  latter  is  possessed  exclusively  by  the  tribunal  author- 
ized to  grant  licenses  admitting  to  the  profession;  the 
former  is  punished  by  fine  or  imprisonment,  and  in  many 
instances  the  proceeding  is  summary  and  largely  ex  parte; 
the  sole  penalty  in  connection  with  the  latter  is  a  prohi- 
bition from  practicing  in  courts  of  record,  and  this  judg- 
ment can  only  be  entered  upon  notice  of  the  charge 
preferred  and  a  full  hearing  in  defense;  ample  time  for 
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preparation  being  given  and  all  legitimate  testimony 
being  allowed  and  considered.  A  contempt  may  consti- 
tute ground  for  disbarment,  but  it  by  no  means  follows 
that  the  cause  for  disbarment  must,  in  all  cases,  consti- 
tute a  contempt. 

Upon  some  of  the  questions  connected  with  the  subject 
of  disbarment,  there  is  conflict  of  opinion  among  the 
decisions.  The  tendency  has  been,  and  is,  to  exercise 
the  power  only  in  extreme  cases,  and  upon  the  most  care- 
ful and  thorough  consideration.  A  few  of  the  authori- 
ties go  so  far  as  to  denominate  the  attorney's  right  to 
practice  his  profession,  property,  and  to  treat  the  same 
according  to  the  full  significance  of  that  term. 

Whether  this  position  be  correct  or  not,  the  disposition 
of  the  courts  to  afford  him  all  reasonable  protection  iu 
the  proper  exercise  of  this  right  deserves  and  receives  the 
hearty  commendation  of  all  just  and  intelligent  minds. 
But  courts  ought  not  to  forget,  in  their  anxiety  to  shield 
the  attorney,  the  duty  they  owe  to  themselves,  to  the 
legal  profession  in  general,  and  to  that  portion  of  soci- 
ety with  whom  they  directly  deal. 

This  case  cannot  be  determined  as  a  single  controversy 
between  two  individuals.  The  questions  are  of  general 
importance  and  application.  Every  other  judge  and 
every  other  lawyer  is  almost  as  much  interested  as  are 
relator  and  respondent.  Individuals  are  lost  sight  of. 
The  issue  tried  bears  directly  upon  the  i-elations  existing 
between  the  bench  and  bar  of  the  entire  state. 

Before  admission  to  the  bar,  in  Colorado,  applicants 
are  required  to  present  credentials  of  good  moral  charac- 
ter, and  of  intellectual  fitness  for  the  office.  When  ad- 
mitted they  become  sworn  officers  of  the  law.  Each 
subscribes  to  an  oath  that  he  will,  *  ^  in  all  things,  faith- 
fully execute  the  duties  of  an  attorney  and  counselor  at 
law  according  to  the  best  of  his  understanding  and  abili- 
ties." Their  tenure  of  office  is  for  life  or  during  good  be- 
havior.    Every  license  is  accepted  with  full  knowledge  of 
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the  unwritten  condition  annexed  thereto,  that  for  offi- 
cial misconduct  it  may  be  revoked  at  any  time. 

The  power  of  revocation  is,  by  statute,  lodged  in  this 
court;  and  if  upon  a  proper  case  we  should  hesitate  to 
assume  the  grave  responsibility  and  perform  the  unwel- 
come duty,  we  would  be  untrue  to  our  official  oath. 

Under  this  oath,  can  we  grant  Mr.  Green's  request  and 
vindicate  him  from  all  blame  as  a  lawyer  ?  Are  we  pre- 
pared to  declare  to  the  world  that  in  this  state  every  at- 
torney who  may  imagine  himself  aggrieved  by  a  judicial 
ruling,  may,  on  account  thereof,  insult  the  judge  upon 
the  street,  using  the  vilest  epithets,  and  making  the  most 
violent  threats  concerning  or  affecting  the  past  and 
future  performance  of  his  judicial  duties?  Nay,  naore,  are 
we  willing  to  admit  that  he  may  couple  with  such  assault 
physical  violence  (for  there  is  no  distinction  in  principle 
between  the  two  offenses,  so  far  as  this  question  is  con- 
cerned); that  he  may  repeat  such  assaults,  verbal  or  phys- 
ical, upon  each  and  every  adverse  decision;  and  that  no 
powei*  exists  to  interfere  with,  or  to  prevent,  these  offenses 
by  disbarment? 

Ordinary  civil  or  criminal  actions  are  remedies  utterly 
inadequate.  Their  official  relations  bring  the  parties  into 
continual  contact.  The  judge  is  compelled  to  make  rul- 
ings from  day  to  day,  upon  questions  presented  by  the 
attorney.  His  rulings  in  that  capacity  are  judicial  find- 
ings, for  errors  in  which  ample  reUef  is  provided.  An 
insult,  or  an  injury  inflicted  upon  him,  on  account  thereof, 
is  an  insult  or  an  injury  to  the  cause  of  justice,  and,  if 
by  a  lawyer,  also  to  the  legal  profession. 

If  a  judge  and  attorney  meet  outside  the  court  room, 
and  engage  in  an  altercation  about  some  matter  in  no 
way  connected  with  judicial  action,  they  are,  and  ought 
to  be,  upon  precisely  the  same  footing,  in  all  respects,  as 
other  private  citizens;  but  when  the  attorney  utters  the 
threat,  or  makes  the  assault,  on  account  of  a  ruhng  or 
decision  in  court,  the  situation  is  widely  different.     His 
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action  has  a  direct  influence  upon  the  judicial  mind;  it 
is  calculated  to  disturb  and  embarrass  the  proper  admin- 
istration of  justice.  The  temple  in  which  the  lawyer  is 
sworn  to  minister  is  not  bounded  by  the  walls  of  a  court 
room;  his  official  oath  is  not  a  robe  to  be  worn  only  in 
presence  of  the  court;  and  when  he  proves  recreant  to 
that  oath  by  such  wilful  misconduct  towards  the  judge, 
on  account  of  his  judicial  acts^  as  interferes  with  or  im- 
pedes the  dignified  and  proper  administration  of  the  law, 
or  tends  to  do  so,  whether  in  the  court  room  or  upon  the 
street,  he  is  guilty  of  official  misconduct.  Whether  such 
misconduct  justifies  disbarment  depends,  of  course,  upon 
the  facts  and  circumstances  attending  and  surrounding 
each  particular  case. 

But  respondent  undertakes  to  shield  himself  under  the 
plea  of  freedom  of  speech,  and  a  light  to  criticise.  In 
this  country,  and  in  England  also,  the  utmost  liberty  of 
speech  is  guarantied  by  statute  and  enforced  by  the 
courts;  the  right  to  discuss  all  matters  of  public  interest 
or  importance  is  everywhere  fully  recognized;  judicial 
decisions  and  conduct  constitute  no  exception  to  the  rule; 
the  judge's  official  character,  and  his  acts  in  cases  fully 
determined,  are  subject  to  examination  and  criticism;  in 
most  of  the  states  the  office  is  elective,  and  it  is  proper 
and  right  that  the  people  should  be  informed  of  the  occu- 
pant's mental  and  moral  fitness. 

True,  under  the  guise  of  criticism  in  the  public  press, 
and  otherwise,  judges  are  often  compelled  to  endure  the 
sting  of  misrepresentation  and  calumny,  with  no  other 
redress  than  an  ordinary  civil  action;  and  doubtless  it 
sometimes  happens  that  their  efficiency  in  office  is  there- 
by lessened,  to  the  detriment  and  injury  of  the  public 
service;  but  it  is  wisely  considered  better  that  these 
wrongs  and  injuries  should  be  tolerated,  than  that  the 
sacred  liberty  of  speech,  printed  or  spoken,  should  be 
abridged  by  lodging  an  arbitrary  power  to  interfere  there- 
with in  the  hands  of  the  court  or  judge,  so  long  as  such 
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criticism  c^  libel  is  not  designed  to  inflaenoe  the  mind  of 
the  judge  in  a  cause  still  undet^mined.      __    

There  is  a  marked  diffei*6nce  between  the  attorney  and 
the  non-professional  citizen;  the  former  is  as  much  an 
ofScer  of  the  court  as  the  clerk  or  sheriffs  and  his  oath 
of  office  should  lead  him  at  all  times  and  in  all  places  to 
encourage  and  strengthen  the  judges  and  courts  in  the 
discharge  of  their  official  duties;  but  so  far  as  this  Uberty 
of  speech  in  connection  with  judicial  action  is  concerned^ 
his  official  character  in  no  way  affects  him;  he  may  talk 
with  his  neighbors^  and  freely  comment  upon  the  judge's 
official  conduct  in  matters  no  longer  pending,  and  he 
may  criticise  the  same  through  the  public  press;  for  such 
acts  he  will  be  answerable  only  as  other  citizens  are. 

But  we  have  found  no  case,  and  respondent  has  cited 
none,  which  extends  this  privilege  of  comment  and  criti- 
cism to  assaults,  verbal  or  physical,  upon  the  judge  in 
person. 

If  a  case  like  the  one  before  us  were  found,  in  which 
the  court  exonerated  the  attorney  fi*om  official  reproach, 
we  should  hesitate  long  before  following  it. 

The  assault  upon  the  judge  in  person,  the  vile  epithets 
and  threats  addressed  to  him,  cannot  be  justified  or  ex- 
cused under  the  right  of  criticism,  nor  upon  the  plea  of 
educating  or  informing  the  popular  mind  concerning  his 
official  acts. 

We  may  accept  the  law  as  stated  by  counsel  for  re- 
spondent in  their  able  brief  upon  this  petition  for  rehear- 
ing. 

We  may  say  with  them  that  our  power  to  disbar  is 

confined  to  the  statutory  causes,  and  that  it  can  only  be 
exercised  for  malconduct  in  officCy  though  both  of  these 
propositions  are  ably  controverted. 

In  Beene  v.  The  State^  22  Ark.  156,  the  court,  per 
Chief  Justice  English,  says:  "  Conceding  that  it  does  not 
appear  that  the  offense  is  embraced  by  the  statute,  yet  if 
tbe  plaintiff  made  a  personal  attack  upon  the  judge  on 
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account  of  his  action  as  such,  ♦  *  *  there  can  be  no 
doubt  that  he  deserved  to  be  stricken  from  the  roll  for 
such  flagrant  misconduct,  and  that  the  circuit  court  has 
the  inherent  power  to  disbar  therefor,  though  the  offense 
be  not  embraced  in  the  statute."  And  in  The  People  ex 
rel.  Hughes  v.  Appleton,  105  III.  481,  under  a  statute  like 
our  own,  the  court  declare  that:  "  It  is  not  to  be  held  that 
there  are  not  exceptions;  that  there  are  no  cases  where 
an  attorney's  misconduct,  in  his  private  capacity,  merely, 
and  not  in  his  official  capacity,  may  be  of  so  gross  a  char- 
acter that  the  court  will  exercise  the  power  of  disbarment. 
There  is  too  much  authority  to  the  contrary  to  say  that." 
But  it  is  unnecessary  for  us  to  dwell  upon  this  subject, 
for  the  issue  submitted  for  trial  restricts  us  in  this  case  to 
the  question  of  inflicting  the  penalty  for  oflScial  mal- 
conduct. 

We  may  accept  counsel's  further  statement  of  the  law, 
and  admit  that  the  malconduct  must  have  been  '*  de- 
signed and  calculated  to  influence  and  aflfept  the  judge 
judicially  in  the  discharge  of  his  official  duties." 

With  this  law  in  view,  let  us  briefly  examine  the 
specific  acts  and  language  of  respondent  above  described 
and  stated.  « 

An  article  had  appeared  in  one  of  the  morning  papers 
reflecting  upon  the  conduct  of  respondent  in  the  district 
court  the  day  before.  The  article  was  signed  by  no  one, 
and  the  district  judge,  according  to  the  evidence,  had  no 
connection  whatever  with  the  paper  or  its  management. 

Eespondent  believed  himself  misrepresented  and 
wronged;  he  also  seems  to  have  thought  that  relator  was 
in  some  way  responsible  for  the  publication. 

With  the  paper  in  his  hand  he  sought  out  the  judge, 
and  made  the  verbal  assault  upon  him. 

The  article  described  a  scene  in  court  during  the  prog- 
ress of  a  trial;  it  criticised  Mr.  Green'^  conduct  as  an 
attorney;  and  the  wrongs  inflicted  thereby,  if  any,  were 
in  his  official  capacity.    The  threats  made  by  him  to  re- 
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lator  were  to  publish  proceedings  with  which  his  sole 
connection  was  that  of  counselor  or  attgrney. 

The  entire  street  transaction,  therefore,  grew  out  of, 
and  had  direct  reference  to,  the  judicial  action  of  relator 
and  the  official  conduct  of  respondent. 

Respondent  claims  that  his  purpose  in  seeking  the  in- 
terview was  to  procure  from  Judge  EUiott  a  statement 
for  publication  which  .should  redress  the  professional 
wrong  inflicted  upon  him  and  prevent  the  injurious  con- 
sequences of  the  article  to  his  professional  business;  the 
object  of  the  interview,  therefore,  was  to  benefit  himself 
in  his  official,  and  not  in  his  private,  capacity. 

But  these  deductions  are  needless,  for  we  have  declared 
above  that  an  attorney  is  bound  by  the  solemn  obligation 
of  his  oath  to  assist  the  court  in  its  efforts  to  appropri- 
ately administer  the  law,  and  that  when  he  is  guilty  of 
such  wilful  acts  toward  the  judge  as  are  calculated  to 
embarrass  and  impede  these  efforts,  he  is  guilty  of  official 
misconduct. 

Hence,  the  only  question  for  consideration  is,  whether 
respondent's  language  or  conduct  was  ^ intended  and 
calculated "  to  have  this  effect. 

Let  us  see;  his  words  to  Judge  Elliott  were:  "I  shall 
publish  the  whole  affair;  how  you  got  angry  on  the  bench; 
how  you  imprisoned  those  poor  men,  and  took  money 
out  of  their  pockets;  you  ought  to  have  given  us  an  hon- 
est judge  to  try  the  case;  you  are  a  tyrant  upon  the  bench ; 
but  when  you  are  attacked  upon  the  street  you  are  a 
coward,  and  dare  not  defend  yourself.  I  will  /nake  it 
hot  for  you,  you  cowardly  puppy." 

Respondent's  language  in  calling  relator  a  cowardly 
puppy,  and  declaring  that  he  dare  not  defend  himself 
when  attacked  upon  the  street,  seems  to  indicate  that  he 
desired  to  engage  relator  in  a  common  street  brawl  and 
fight.  But  this  conduct  would  be  so  highly  unprofes- 
sional, that  we  gladly  accept  his  disclaimer  of  any  such 
intention. 
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Passing  this,  therefore,  and  also  the  cruel  dbasfj^ 
against  the  judge  of  another  court,  who  had  kindly  oon- 
sented  to  try  a  troublesome  case,  without  the  slightest 
obligation  to  do  so,  and  what  do  we  reasonably  under- 
stand from  the  rest  of  respondent's  language? 

What  does  he  mean  when  he  says,  ^'  I  wUl  publish  the 
whole  affair;  how  you  got  angry  on  the  bench,"  etc. I 

The  ^'affair"  referred  to,  and  the  imprisoning  and 
taking  of  money,  were  all  occurrences  in  court;  the 
threat  was  to  publish  these  things  and  thus  make  it 
''hot "for  Judge  Elliott.  What  did  respondent  mean 
by  declaring  that  he  would  make  it  hot  for  relator?  Did 
he  make  these  threats  for  the  purpose  of  inducing  relator 
to  right  the  wrongs,  fancied  or  real,  inflicted  by  the 
newspaper  article?  or  was  it  his  intention  thereby  to  in- 
form relator  that  he  would  disgrace  him  before  the  public; 
that  by  means  of  the  press  he  would  hold  up  to  scorn 
and  ridicule  relator's  judicial  action^  and  that  he  would 
thus  degrade  relator's  judicial  standing,  lessen  the  respect 
due  to  his  position,  weaken  his  influence  and  efficiency 
upon  the  bench,  and  make  it  hot  for  him,  i.  e.,  annoy 
and  embarrass  him  in  the  discharge  of  his  official  duties! 

It  seems  to  us  now,  as  it  did  when  the  former  opinion 
was  wi'itten,  that  there  can  be  no  reasonable  doubt  as  to 
respondent's  intention  when  he  uttered  these  words. 

We  do  not  speculate  as  to  whether  the  publication 
threatened,  had  it  been  made  by  respondent,  would  have 
produced  these  results. 

We  are  only  considering  respondent's  intention  and  the 
reasonable  tendency  or  consequence  of  his  acts. 

What  effect  were  these  threats  calculated  to  produce  ? 
Obviously,  either  to  anger  and  exasperate,  or  to  intimidate 
the  judge  in  the  performance  of  his  judicial  labors. 

Judges  are  as  sensitive  about  insult  and  injury  after  as 
before  they  begin  wearing  the  judicial  ermine;  as  much 
as  the  demand  for  integrity  and  ability  upon  the  bench 
exceeds  the  demand  for  like  qualities  in  private  life,  so 
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much  deeper  is  the  sense  of  injury  when  these  qualities  in 
their  oflBcial  character  are  called  in  question.  It  is  the 
judge's  constant  endeavor,  as  it  is  his  duty,  to  rise  in  his 
judicial  acts  above  the  influence  of  passion  or  prejudice, 
and  to  put  away  from  him  while  upon  the  bench  all 
thought  of  personal  wrong  or  injury;  but  until  he  is 
clothed  with  celestial  attributes,  he  will  not  always  be 
able  to  accomplish  this  desired  end. 

Whether  respondent's  threats  and  epithets  were  calcu- 
lated to  intimidate,  or  whether  they  tended  to  exasperate 
and  anger  Judge  EUiott,  is  a  matter  of  but  little  moment; 
for  in  either  event,  their  natural  tendency  was  to  annoy 
and  embarrass  him  in  the  discharge  of  his  official  duties, 
and  thus  to  interfere  with  the  administration  of  justice 
in  his  court. 

Upon  the  theory  that  respondent  was  angered  by  the 
newspaper  article,  and  made  the  attack  in  a  sudden  heat 
of  passion,  we  invited  him  to  offer  evidence  in  mitiga- 
tion; but  considering  his  proofs,  in  connection  with  all 
the  circumstances  attending  the  transaction,  we  are  un- 
able to  discover  anything  to  materially  palliate  the  offense ; 
it  was  committed  after  he  had  been  informed  that  the 
judge  had  nothing  to  do  with  the  publication,  and  knew 
nothing  about  it  until  he  read  the  morning  paper. 

If,  therefore,  respondent  uttered  the  epithets  and 
threats  to  relator  in  a  heat  of  passion  produced  by  the 
article,  that  passion  was  so  unreasonable  as  to  furnish  no 
adequate  excuse.  But  it  is  sufficient  on  this  subject  to 
say,  that  though  three  and  a  half  months  have  passed 
since  this  transaction  occurred,  respondent  still  denies 
the  slightest  obligation  on  his  part  to  offer  any  apology 
or  reparation  whatever  to  relator  as  a  judge.  Respond- 
ent's view  of  the  transaction  is  that  it  had  no  official 
character  or  significance  whatever;  in  this  view,  as  al- 
ready shown,  we  cannot  concur.  But,  governed  thereby, 
he  has,  throughout  the  entire  proceedings,  including  his 
argument  upon  this  rehearing,  maintained  the  position 
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that  he  displayed  no  want  of  official  decorum,  and  that 
not  the  sUghtest  discourtesy  was  offered  to  relator  in  bis 
judicial  character. 

A  word  as  to  respondent's  punishment,  and  I  shall 
have  done.  He  alleges  that  it  is  "grossly  oppressive  and 
out  of  all  proportion  to  the  offense  charged." 

His  construction  of  the  law  is  that  this  court  has  no 
power  to  inflict  any  other  penalty  than  disbarment;  that, 
under  the  statute,  we  are  compelled  to  disbar  or  acquit 
him.  His  last  words  in  argument  were  an  expression  of 
his  personal  preference  for  disbarment  rather  than  any 
lighter  judgment,  and  a  demand  for  this  or  acquittal. 
We  believe,  under  all  the  circumstances,  particularly  in 
view  of  his  unyielding  attitude,  that  disbarment  was  not 
too  severe  a  punishment  for  the  offense  committed;  we 
certainly  could  not  acquit  him  of  all  official  blame. 

Therefore,  painful  as  the  duty  was,  we  acceded  to  his 
positive  and  persistent  demand. 

We  are  unanimously  of  the  opinion  that  the  rehearing 

should  be  denied. 

Rehearing  denied. 


ny-g-  Anderson  et  al.  v.  Bartels. 

^-^^     1.  In  an  action  of  ejectment  for  the  possession  of  real  estate,  being  part 
24  ^  of  a  town  site  on  the  public  domain,  a  deed  which  is  reg^ular  upon 

~ its  face,  and  executed  by  the  officer  intrusted  by  the  gorernment 

with  the  legal  title,  and  duly  authorized  to  convey  it,  is  not  im- 
peachable for  failure  to  comply  with  any  preliminary  requisites. 
2.  In  such  case  the  doctrine  of  presumptions  in  favor  of  official  acts 
obtains,  that  the  officer  empowered  by  law  to  make  the  grant  did 
his  duty  in  all  respects,  and  had  required  the  grantee  to  show,  by 
legal  proofs,  that  he  had  complied  with  all  rules  and  regulations 
necessary  to  be  complied  with  to  entitle  him  to  the  deed. 
8.  The  execution  and  delivery  of  such  a  deed  to  a  portion  of  the  Denver 
town  site,  under  the  provisions  of  the  laws  in  relation  to  the  subject, 
is  analogous  to  the  grant  of  a  patent  by  that  department  of  the  gov- 
emment  whose  province  it  is  to  supervise  the  various  steps  and 
proceedings  neoessary  to  be  taken  to  obtain  the  title. 
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4  Where  no  defect  of  title  or  authority  exists,  and  the  land  is  subject 
to  sale,  it  is  held  that  the  officers  of  the  land  department,  in  the 
course  of  their  duties,  exercise  a  judicial  function,  and  their  acts 
cannot  be  impeached  in  a  collateral  action;  and  in  this  case,  lidd, 
that  the  duties  and  powers  of  the  probate  judge  were  not  merely 
ministerial,  but  that  in  executing  the  provisions  of  the  congres- 
sional and  legislative  acts  relating  to  the  grant  he  was  called  upon 
to  and  required  to  exercise  judicial  disoretion  and  powers. 

5.  An  instruction  is  fatally  erroneous  which  contains  one  correct  and 
one  incorrect  proposition  respecting  the  legal  eif ect  of  the  evidence 
produced  on  the  trial,  and  which  tells  the  jury  that,  if  the  evidence 
sostains  either  proposition,  the  verdict  must  be  for  the  plaintifE. 

Appeal  from  County  Court  of  Arapahoe  County. 

Thb  facts  are  stated  in  the  opinion. 

Mr.  K  B.  France,  for  appellants. 

Messrs.  Butler  and  Eogers,  and  Messrs.  Bartem  and 
Blood,  for  appellee. 

Beck,  0.  J.  This  was  an  action  of  ejectment,  brought 
by  the  appellee,  Caroline  H.  Bartels,  to  recover  possession 
of  lot  6  of  block  63,  in  the  east  division  of  the  city  of 
Denver.  It  was  originally  instituted  against  the  defend- 
ant Anderson  only,  the  complaint  alleging  that  Louis  F. 
Bartels,  deceased,  died  July  27,  1874,  seized  in  fee  of  said 
lot,  ^nd,  by  his  last  will,  devised  the  same  to  the  plaintiff 
for  and  during  her  life,  or  until  she  again  married.  That 
she  has  not  since  married;  that  on  September  1,  1874, 
while  plaintiff  was  seized  in  fee  and  entitled  to  posses- 
sion, the  defendant,  without  right  or  title,  entered  upon 
the  lot,  ejected  the  plaintiff,  and  still  withholds  the  pos- 
session from  her. 

Anderson  answered,  denying  that  Louis  F.  Bartels 
was,  in  his  life-time,  seized  of  the  property,  and  averring 
that  said  defendant  entered  upon  the  premises  Septem- 
ber 1,  1878,  as  tenant  of  his  co-defendant,  CaroUne  E. 
Downing,  and  has  continued  in  possession  to  the  present 

time. 

Vou  vn— 17 
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Caroline  E.  Downing,  who  was  made  a  co-defendant 
on  her  own  motion,  also  answered,  denying  the  title 
alleged  in  Louis  F.  Bartels,  and  the  title  and  right  of  pos- 
session of  the  plaintiff,  and  averred  that  she,  long  prior 
to  September  1,  18Y4,  was  seized  in  fee  of  the  premises, 
and,  long  prior  to  that  date^  was  in  lawful  possession 
thereof  as  the  owner  in  fee. 

The  cause  was  tried  to  a  jury,  the  trial  developing  the 
fact  that  both  the  plaintiff  Bartels  and  the  defendant 
Downing  claimed  title  from  the  same  source,  viz.,  by 
deeds  from  the  probate  judge  of  Arapahoe  county. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff, 
Caroline  H.  Bartels,  on  which  judgment  was  entered  that 
she  recover  the  lot  and  premises  in  controversy,  and  that 
a  writ  of  restitution  issue  therefor. 

This  lot  comprised  a  portion  of  the  original  town  site 
of  the  city  of  Denver,  entered  by  James  Hall,  probate 
judge  of  Arapahoe  county,  on  the  6th  day  of  May,  1865, 
by  virtue  of  the  special  act  of  congress,  "for  the  relief 
of  the  citizens  of  Denver,"  approved  May  28,  1864.  IS 
Statutes  at  Large,  94. 

The  plaintiff,  to  maintain  the  issues  on  her  part,  intro- 
duced the  following  conveyances,  to  wit:  United  States 
to  James  Hall,  probate  judge,  patent  for  said  town  site, 
dated  July  1,  1868,  which  recites  [the  entry  of  the  land 
in  trust  for  the  several  use  and  benefit  of  the  occupants 
thereof,  according  to  their  respective  interests,  under  the 
act  of  congress  aforesaid,  and  to  his  successors  and  as- 
signs in  trust  as  aforesaid. 

James  HaU,  probate  judge,  to  Omer  O.  Kent,  succes- 
sor in  office,  same  tract,  March  16,  1867.  Omer  0. 
Kent,  probate  judge,  to  Jacob  Downing,  successor  in  of- 
fice, same  tract,  August  81,  1867.  Jacob  Downing,  pro- 
bate judge,  to  Henry  A.  Clough,  successor  in  office, 
same  tract  except  the  executed  part  of  tiie  trust,  Septem- 
ber 23,  1869.  Henry  A.  Clough,  probate  judge,  to  Louis 
F.  Bartels,  the  lot  in  controversy,  by  virtue  of  a  sale,  in 
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pursuance  of  the  territorial  act  of  February  8,  1872,  and 
previous  legislation,  dated  October  29,  1872. 

It  was  then  admitted  that  the  plaintiff  is  the  heir  of 
Louis  F.  Bartels,  deceased. 

Objections  were  made  and  exceptions  saved  to  the  ad- 
mission of  deeds  from  Downing  to  Clough,  and  from 
Clough  to  Bartels. 

The  defendant  Caroline  E.  Downing,  to  maintain  the 
issues  on  her  part,  introduced  certified  copies  of  the  fol- 
lowing deeds  to  said  lot: 

Jacob  Downing,  probate  judge,  to  Morris  B.  Foy,  Oc- 
tober 3,  1868. 

Morris  B.  Foy  to  Samuel  N.  Hoyt,  July  9, 1869.  Sam- 
uel N.  Hoyt  to  Jacob  Downing,  June  28,  1870.  Jacob 
Downing  to  Daniel  C.  Oakes,  June  10,  1871.  Daniel  C. 
Cakes  and  wife  to  Caroline  E.  Downing,  January  3, 1873; 
which  deeds  were  received  in  evidence. 

Defendant  then  offered  in  evidence  certified  copies  of 
the  following  conveyances: 

A  certificate  of  one  share  in  Denver  City  to  William 
Clancey,  issued  by  E.  P.  Stout,  president,  and  William 
Larimer,  secretary,  bearing  date  March  31,  1859. 

Deed  from  William  Clancey  to  William  Marchant, 
dated  November  1,  1859. 

Deed  from  William  Marchant  to  D.  A.  Johnston,  dated 
June  4,  1861,  all  of  which  conveyances  were  I'ejected, 
and  exceptions  to  the  rulings  saved. 

The  said  defendant  then  introduced  a  tax  deed  for  said 
lot  in  evidence,  executed  by  James  M.  Strickler,  treasurer 
of  Arapahoe  county,  to  Jacob  Downing,  dated  February 
11,  1875,  by  virtue  of  a  tax  sale  for  delinquent  taxes  of 
the  year  1871. 

Testimony  was  introduced,  showing  that  D.  A.  Johns- 
ton built  a  small  house  partly  upon  this  lot,  late  in  1871, 
or  early  in  1872,  and  that  he  executed  a  lease  of  the 
premises  to  tenants,  July  1,  1872. 
The  said  defendant  then  offered  to  prove  that  Johnston 
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was  in  the  occupation  of  the  premises  in  the  fall  of  1871, 
and  continued  in  the  occupation  thereof  until  1875,  when 
he  conveyed  the  same  to  the  defendant  Downing,  and 
that  she  continued  in  the  occupation  thereof  until  the 
commencement  of  this  suit,  and  is  still  in  the  occupation 
thereof.  This  offer  was  rejected  as  immaterial,  to  which 
ruhng  an  exception  was  reserved. 

The  plaintiff  was  permitted  to  introduce  testimony  in 
rebuttal,  for  the  purpose  of  impeaching  the  title  derived 
by  Caroline  E.  Downing,  by  mesne  conveyances  from 
Jacob  Downing,  probate  judge,  on  the  ground  that  the 
deed  executed  by  said  probate  judge  to  Morris  B.  Foy 
was  not  executed  in  conformity  with  the  acts  of  con- 
gress and  the  acts  of  the  legislature  of  Colorado  relating 
to  the  execution  of  the  trust  vested  in  the  probate  judge. 

Said  plaintiff  was  also  permitted  to  introduce  evidence 
to  show  that  said  deed  was  fraudulently  issued  by  said 
probate  judge,  there  being  no  such  person  as  the  said 
grantee,  Morris  B.  Foy. 

The  jury  were  instructed,  substantially,  that  the  con- 
veyances introduced  by  the  plaintiff  made  out  a  prima 
facie  case  in  her  favor,  entitling  her  to  recover. 

They  were  told  to  disregard  the  outstanding  title  ac- 
quired through  the  tax  sale;  and  as  to  the  title  derived  by 
the  said  defendant,  by  conveyances  from  Downing,  pro- 
bate judge,  that  it  constituted  a  complete  defense  to  the 
action,  unless  they  found  from  the  evidence  that  no  such 
person  as  the  said  Morris  B.  Foy  existed,  or  that  he  had 
not,  by  himself  or  agent,  filed  his  claim  to  the  lot  in 
question  with  the  probate  judge  on  or  before  the  10th 
day  of  August,  1865;  but  that  if  they  found  either  of 
the  last  mentioned  facts  to  be  true,  the  deed  to  Foy  was 
fraudulent  and  void,  and  the  verdict  must  be  for  the 
plaintiff. 

The  controlling  questions  presented  by  this  record  re- 
late to  the  admission  and  exclusion  of  testimony,  and  to 
the  instruction  referred  to. 
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The  plaintiff  produced  in  evidence  a  regular  chain  of 
conveyances  from  the  government  down  to  herself;  the 
defendant  Downing,  an  equally  regular  chain  of  title 
from  the  same  original  source  to  her. 

No  error  occurred  thus  far  in  the  admission  of  testi- 
mony. 

The  defendant's  offer  to  introduce  a  title  derived  from 
the  Denver  Town  Company  was  properly  rejected,  and 
the  jury  correctly  instructed  to  disregard  the  tax  title. 
The  former  could  not,  in  any  view  of  the  case,  prevail 
over  the  title  derived  by  the  plaintiff  by  mesne  convey- 
ances from  the  government,  and  the  latter  was  void  for 
the  reason  that  the  property  was  not  liable  to  taxation  at 
the  time  it  purported  to  have  accrued.  Equally  incom- 
petent, as  against  the  plaintiff's  title,  was  the  offer  in 
this  action  to  prove  the  occupation  and  improvements  of 
D.  A.  Johnston,  and  his  conveyance  to  said  defendant. 
There  was  no  way  of  deriving  title  except  as  pointed  out 
by  the  congressional  and  territorial  acts,  and  none  of  the 
rejected  testimony  constitutes  a  title  thereunder.  Clay- 
ton V.  Spencer  J  2  Col.  880. 

This  narrows  the  contest  down  to  the  title  vested  by 
the  United  States  in  the  probate  judge  of  Arapahoe 
county,  and  the  two  chains  of  title  proceeding  from  that 
functionary;  one  to  the  plaintiff,  through  deed  of  Henry 
A.  Clough,  probate  judge,  to  Louis  F.  Bartels,  bearing 
date  October  29, 1872;  the  other  to  the  defendant,  through 
deed  of  Jacob  Downing,  probate  judge,  to  Morris  B.  Foy, 
bearing  date  October  3,  1868. 

The  deed  from  Clough,  probate  judge,  was  executed 
on  the  assumption  that  the  title  of  the  lot  in  controversy 
had  not  passed  by  the  deed  from  Downing,  his  predeces- 
sor in  office,  to  Foy,  and  is  supposed  to  have  been  au- 
thorized by  the  territorial  act,  approved  February  8,  1872, 
entitled  ^^  An  act  to  provide  for  thefitrther  execution  of 
the  trust  relating  to  the  city  of  Denver^  and  to  regulate 
the  same.^^ 
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This  act  required  the  probate  judge  to  make  a  list  of 
all  parcels  of  land  embraced  in  the  patent  to  the  town 
site,  to  which  claims  had  not  been  filed  on  or  before  Au- 
gust 9,  1865,  specifying  certain  reservations  and  excep- 
tions, and,  upon  completion  of  the  list,  to  advertise  and 
sell  said  parcels  at  public  vendue  to  the  highest  bidder  for 
cash. 

Notice  was  required  to  be  given  of  the  time  when  the 
probate  judge  would  commence  to  make  the  list,  and 
when  sitting  for  that  purpose,  the  city  attorney  or  any 
citizen  had  a  right  to  be  present,  and  to  suggest,  by  peti- 
tion, that  lots  or  lands  had  been  omitted  from  the  list, 
and  that  filings  which  appeared  to  have  been  made  on  or 
before  the  9th  day  of  August,  1865,  were  in  fact  made 
after  that  time.  Upon  presentation  of  such  petition,  con- 
tinues the  act,  ''it  shall  be  the  duty  of  said  probate  judge 
to  inquire  into  the  same  by  such  competent  testimony  as 
may  be  produced  before  him  in  that  behalf,  and  if  he 
shall  be  of  opinion  that  such  lots  or  lands  have  been 
wrongfully  omitted,  he  shall  thereupon  include  the  same 
in  such  list,  and  proceed  to  advertise  and  sell  the  same." 

In  pursuance  of  said  act,  Probate  Judge  Clough  prepared 
a  list  of  lots  for  public  sale,  including  the  lot  in  contro- 
versy, and  the  latter  was  struck  off  and  sold,  as  before 
stated,  to  said  Louis  F.  Bartels. 

In  order  to  sustain  the  title  thus  acquired,  it  was  nec- 
essary for  plaintiff  to  show  the  invalidity  of  the  prior 
conveyance  by  Judge  Downing.  For  this  purpose  she 
was  permitted  to  introduce  testimony  tending  to  show 
that  the  preliminary  steps  and  conditions,  requisite  to  a 
valid  conveyance,  had  not  been  compUed  with  prior  to 
the  execution  of  the  deed  by  Judge  Downing;  fdso,  evi- 
dence to  show  that  said  deed  was  fraudulently  executed, 
there  being  no  such  person  as  Foy,  the  grantee. 

We  think  the  court  erred  in  permitting  an  inquiry  to 
be  instituted,  under  the  pleadings  in  this  case,  into  the 
question  whether  the  necessary  preliminaries  had  been 
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observed  prior  to  the  execution  of  the  deed  by  Judge 
Downing.  It  was  strictly  a  legal  action,  no  equitable 
issues  being  presented  by  the  pleadings.  The  complaint- 
contained  no  prayer  for  equitable  relief,  nor  any  allega- 
tions to  notify  defendant  that  the  regularity  of  the  incip- 
ient steps  required  to  obtain  a  deed  from  the  probate 
judge  would  be  called  in  question.  The  deed  was  regular 
upon  its  face,  and  purports  to  have  been  executed  to  the 
person  found  to  be  entitled  thereto,  under  the  laws  of 
congress  and  the  statutes  of  Colorado.  It  was  executed 
by  the  officer  intrusted  by  the  government  with  the  legal 
title,  and  duly  authorized  by  law  to  convey  it. 

In  such  case  a  deed  is  not  impeachable  in  a  legal  action 
for  failure  to  comply  with  any  preliminary  requisites. 
The  doctrine  of  presumptions  in  favor  of  official  acts  ob- 
tains, that  the  officer  empowered  by  law  to  make  the 
grant  did  his  duty  in  all  respects,  and  had  required  the 
grantee  to  show,  by  legal  proofs,  that  he  had  complied 
with  all  rules  and  regulations  necessary  to  be  complied 
with  to  entitle  him  to  the  deed.     1  Phil.  Ev.  *604. 

The  execution  and  dehvery  of  a  deed  to  a  portion  of 
the  Denver  town  site,  by  the  probate  judge,  under  and 
by  virtue  of  the  several  acts  and  provisions  of  law  in  re- 
lation to  the  subject,  is  analogous  to  the  grant  of  a  patent 
by  that  department  of  the  government  whose  province 
it  is  to  supervise  the  various  steps  and  proceedings  nec- 
essary to  be  taken  to  obtain  the  title.  In  such  case,  if 
there  was  an  absolute  want  of  power  to  issue  the  patent, 
as  if  the  grantor  had  no  title  to  the  thing  granted,  or  if 
the  sale  is  not  authorized  by  law,  the  land  having  been 
reserved  from  sale,  the  title  set  up  under  the  grant  is  void 
ab  initio,  and  the  fact  may  be  shown  in  an  action  at  law. 
But  if  the  grant  is  merely  voidable,  it  can  only  be  im- 
peached in  an  equitable  action.  Sherman  v.  Buicky  8 
Otto,  209;  Stoddard  v.  Chambers,  2  How.  318;  Easton  v. 
Salisbury,  21  How.  426. 

Where,  however,  no  defect  of  title  or  authority  exists, 
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but  the  land  is  subject  to  sale,  it  is  held  that  the  officers 
of  the  land  department,  in  the  course  of  their  duties,  ex- 
ercise a  judicial  function,  and  their  acts  cannot  be  im- 
peached in  a  collateral  action. 

Judge  Field  says,  in  Smelting  Co.  v.  Kempy  14  Otto, 
640:  "  In  the  course  of  their  duty,  the  oflScers  of  that 
department  are  called  upon  to  hear  testimony  as  to  mat- 
ters presented  for  their  consideration,  and  to  pass  upon 
its  competency,  credibility  and  weight.  In  that  respect 
they  exercise  a  judicial  function,  and  therefore  it  has 
been  held  in  various  instances  by  this  court  that  their 
judgment  as  to  matters  of  fact,  properly  determinable 
by  them,  is  conclusive  when  brought  to  notice  in  a  col- 
lateral proceeding.  Their  judgment  in  such  cases  is,  like 
that  of  other  special  tribunals  upon  matters  within  their 
exclusive  jurisdiction,  unassailable,  except  by  a  direct 
proceeding  for  its  correction  or  annulment.  The  execu- 
tion and  record  of  the  patent  are  the  final  acts  of  the 
oflScers  of  the  government  for  the  transfer  of  its  title, 
and  as  they  can  be  lawfully  performed  only  after  certam 
steps  have  been  taken,  that  instrument,  duly  signed, 
countersigned  and  sealed,  not  only  operates  to  pass  the 
title,  but  is  in  the  nature  of  an  official  declaration  by 
that  branch  of  the  government  to  which  the  alienation 
of  the  public  lands  under  the  law  is  intrusted,  that  all 
the  requirements  preliminary  to  its  issue  have  been  com- 
plied with.  The  presumptions  attending  it  are  not  open 
to  rebuttal  in  an  action  at  law." 

The  same  rule  is  held  applicable  to  state  grants  or  pat- 
ents. In  the  case  of  PoWs  Lessee  v.  Wendcdy  9  Cranch, 
87,  Chief  Justice  Marshall  makes  the  inquiry,  "Is  it  in 
any,  and  if  in  any,  in  what,  cases  allowable,  in  an  eject- 
ment, to  impeach  a  grant  from  the  state  for  causes  ante- 
rior to  its  being  issued? " 

He  then  refers  to  the  facts  that  laws  provide  safe- 
guards for  the  protection  of  the  incipient  rights  of  indi- 
viduals, and  to  protect  the  state  from  imposition  as  well; 


1883.}  Anderson  et  al.  v.  Baetels.  266 

that  officers  are  appointed  to  supervise  the  proceedings, 
and  to  execute  the  grants  under  rules  prescribing  their 
duties,  and  his  conclusion  is  expressed  in  these  words: 
"When  all  the  proceedings  are  completed  by  a  patent 
issued  by  the  authority  of  the  state,  a  compUance  with 
these  rules  is  presupposed.  That  every  prerequisite  has 
been  performed  is  an  inference  properly  deducible,  and 
which  every  man  lias  a  right  to  draw  from  the  existence 
of  the  grant  itself.  It  would,  therefore,  be  extremely 
unreasonable  to  avoid  a  grant  in  any  court  for  irregu- 
larities in  the  conduct  of  those  who  are  appointed  by  the 
government  to  supervise  the  progressive  course  of  a  title 
from  its  commencement  to  its  consummation  in  a  pat- 
ent." 

He  holds  that  the  remedy  of  one  injured  by  a  violation 
of  the  law  and  rules  of  procedure  is  in  equity,  and  as- 
signs the  following  reasons  therefor:  "  On  an  ejectment 
the  pleadings  give  no  notice  of  these  latent  defeats  of 
which  the  party  means  to  avail  himself;  and  should  he 
be  allowed  to  use  them,  the  holder  of  the  elder  grant 
might  often  be  surprised.  But  in  equity,  the  specific 
points  must  be  brought  into  view;  the  various  circum- 
stances connected  with  these  points  are  considered,  and 
all  the  testimony  respecting  them  may  be  laid  before  the 
court.  The  defects  in  the  title  are  the  particular  objects 
of  investigation,  and  the  decision  of  the  court  in  the  last 
resort  upon  them  is  decisive." 

Now,  in  the  application  of  the  foregoing  principles  to 
the  case  under  review,  it  is  to  be  observed  that  the  Den- 
ver town  site  was  located  upon  lands  belonging  to  the 
United  States.  Numerous  claimants  had  located  upon 
separate  parcels  thereof,  built  houses,  and  otherwise  im- 
proved the  same,  and  become,  under  the  law,  entitled  to 
conveyances.  The  government,  instead  of  issuing  patents 
to  the  several  claimants,  and  instead  of  granting  the 
tract  to  the  territorial  organization,  transferred  the  title 
of  the  entire  tract  to  the  judge  of  the  probate  court  of 
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Arapahoe  county,  in  trust  for  the  parties  entitled  to  con- 
veyances. By  the  terms  of  the  grant,  the  probate  judge 
was  the  officer  and  representative  of  both  the  federal  and 
the  territorial  governments  in  the  disposal  of  these  lands. 
He  was  invested  with  functions  analogous  and  similar  in 
character  to  those  of  the  land  department  of  the  general 
government,  or  of  the  officers  of  a  state,  charged  with 
the  same  class  of  duties. 

His  duties  involved  the  hearing  and  consideration  of 
testimony  concerning  the  rights  of  daimants,  and  pass- 
ing upon  its  competency,  credibility  and  weight.  It  also 
involved  judicial  trials  before  him,  in  certain  instances, 
wherein  he  was  required  to  render  judgments,  from 
which  appeals  might  be  prosecuted  to  the  supreme  court 
of  the  territory. 

The  congressional  act  of  May  28,  1864,  authorized  said 
judge  to  execute  the  trust  thus  reposed  in  him,  by  the 
disposal  of  the  lots  and  parcels  of  land  in  accordance 
with  rules  and  regulations  to  be  prescribed  by  the  terri- 
torial legislature. 

The  legislative  act  of  March  11,  1864,  required  him  to 
convey  the  several  parcels  to  the  persons  entitled  in  law 
or  equity  to  the  possession  thereof,  at  the  date  of  the 
entry  of  the  town  site,  or  to  his,  her  or  their  heirs  or 
assigns.  In  certain  instances,  he  was  required  to  sum- 
mon adverse  claimants  before  him,  and,  after  hearing 
their  proofs  and  allegations,  to  determine  the  controversy 
between  them.  In  such  cases,  if  a  person  failed  to  ap- 
pear before  him  when  duly  summoned,  he  was  forever 
barred  from  asserting  any  right,  title  or  interest  in  the 
grant. 

By  the  legislative  act  of  February  8,  1872,  he  was  in- 
vested with  other  and  further  judicial  powers  relating  to 
said  grant. 

When  a  petition  was  presented,  setting  forth  that  the 
petitioner  had  acquired  title  in  good  faith,  and  withoat 
notice  of  defects  therein,  to  lots  or  lands  listed  for  sale 
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under  said  act,  and  that  the  petitioner  had  built  a  house 
thereon,  the  probate  judge  was  required  to  set  the  peti- 
tion down  for  hearing;  to  impanel  a  jury  of  six  men,  if 
required  by  the  petitioner  or  by  the  city  attorney;  and  if, 
upon  the  trial,  the  facts  stated  in  the  petition  were  found 
to  be  true  by  the  court  or  jury,  as  the  case  might  be,  the 
premises  were  to  be  withdrawn  from  sale,  and  a  deed 
executed  to  the  petitioner. 

These  examples  show  that  the  duties  and  powers  of  the 
probate  judge  were  not  merely  ministerial,  but  that,  in 
executing  the  provisions  of  the  congressional  and  legis- 
lative acts  relating  to  this  grant,  he  was  constantly 
called  upon  and  required  to  exercise  judicial  discretion 
and  powers. 

As  to  any  parcel  of  land,  therefore,  wherein  the  trust 
has  been  consummated  by  the  execution  of  a  deed,  the 
same  presumptions  obtain  that  all  preliminary  require- 
ments have  been  complied  with,  and  the  same  reasons 
exist  for  holding  these  presumptions  conclusive,  and  not 
open  to  rebuttal  in  actions  purely  legal,  as  exist  in  the 
cases  of  federal  and  state  grants. 

If  a  deed  has  been  executed  by  the  probate  judge  to 
one  not  entitled  to  it,  the  remedy  of  the  injured  party  is 
a  direct  proceeding  to  set  it  aside,  or  for  other  equitable 
relief  consistent  with  the  facts  and  circumstances  of  the 
particular  case. 

The  deed  to  Morris  B.  Foy  is  not  void  upon  its  face. 
Non-compliance  with  the  law  on  part  of  the  grantee 
renders  it  voidable  only,  and  for  these  reasons  we  are  of 
opinion  that  the  court  below  erred  in  the  admission  of 
testimony  to  impeach  the  preUminary  proceedings,  and 
to  contradict  the  proofs  upon  which  the  probate  judge 
acted  in  adjudging  the  said  Foy  entitled  to  the  deed. 

The  citation  from  Smelting  Co,  v.  Kemp,  14  Otto,  649, 
relied  upon  by  counsel  for  defendants  in  error  to  support 
the  rulings  below,  is  not  in  point.  The  paragraph  re- 
ferred to  mentions  two  instances  in  which  it  is  proper, 
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when  patents  are  offered  in  evidence,  to  introduce  the 
record  of  the  initiatory  proceedings:  First,  when  there 
is  a  contest  between  two  patentees  for  the  same  land;  a 
patent  takes  effect  from  the  date  of  the  original  proceed- 
ings to  obtain  title,  and  in  such  case  they  are  referred  to 
for  the  purpose  of  ascertaining  which  of  the  contestants 
took  the  first  steps.  The  other  instance  was  under  a 
state  statute  declaring  a  patent  void,  where  no  entiy,  as 
an  initiatory  proceeding,  has  been  made.  The  ruling 
upon  this  point  is,  that,  if  the  patent  is  silent  on  the  sub- 
ject, it  is  competent  to  show  that  the  initiatory  step  was 
not  taken  at  all. 

But  there  is  no  warrant  in  the  opinion  for  the  position 
assumed  in  this  case,  that  the  record  of  the  original  and 
initiatory  proceedings  may  be  produced,  and  then  contra- 
dieted  and  impeached  in  an  action  at  law.  On  the  con- 
trary, the  doctrine  of  the  whole  case  is  that  the  records 
of  the  original  proceedings  are  conclusire  in  actions  of 
this  character.  The  language  of  the  court  is:  ^^The 
judgment  of  the  department  upon  their  sufficiency  was 
not,  as  already  stated,  open  to  contestation.  If,  in  Issu- 
ing a  patent,  its  officers  took  mistaken  yiews  of  the  law, 
or  drew  erroneous  conclusions  from  the  evidence,  or  acted 
from  imperfect  views  of  duty,  or  even  from  corrupt  mo- 
tives, a  court  of  law  can  afford  no  remedy  to  a  party 
alleging  that  he  is  thereby  aggrieved.  He  must  resort  to 
a  court  of  equity  for  relief,"  etc. 

The  deed  of  the  probate  judge,  in  this  instance,  cannot 
be  said  to  be  wholly  silent  as  to  the  rights  acquired  by 
the  grantee  through  initiatory  steps  taken  by  him.  It 
recites  that  he  "is  justly  entitled  to  the  lot  *  *  *  as 
the  rightful  occupant  thereof,  and  the  bona  fide  owner  of 
the  improvements  thereon,  imder  the  provisions  of  said 
act  of  congress." 

While  it  does  not  state  the  date  of  his  filing,  it  is  an 
official  declaration  that  the  grantee  has  been  adjudged 
entitled  to  the  deed. 
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If  the  deed  was  executed  and  deKvered  to  a  bona  fide 
grantee,  in  pursuance  of  this  adjudication,  it  was  not 
subject  to  investigation .  or  impeachment  in  this  action. 
Smith  V.  Pipe,  3  Col.  187. 

Tlie  production  in  evidence  of  the  claim  purporting  to 
have  been  filed  by  Foy  shows,  if  genuine,  that  it  was 
filed  in  time,  its  date  being  June  8,  1865.  It  was  not 
competent  to  admit  testimony  to  show  that  the  filing  was 
not  in  fact  made  prior  to  August  10,  1865,  or  that  the  lot 
was  not  occupied  or  improved  until  long  after  said  filing 
pm-ports  to  have  been  made. 

The  court  also  erred  in  instructing  the  jury  that,  if  they 
believed,  from  the  evidence,  that  no  such  person  as  Morris 
B.  Foy  ever  existed,  or  that  his  claim  was  not  filed  on  or 
before  August  10,  1865,  and  that  the  filing  produced  in 
evidence  was  not  made  until  long  after  that  time,  they 
must  find  for  the  plaintiff. 

An  instruction  is  fatally  erroneous  which  contains  one 
correct  and  one  incorrect  proposition  respecting  the  legal 
effect  of  the  evidence  produced  on  the  trial,  and  which 
tells  the  jury  that,  if  the  evidence  sustains  either  propo- 
sition, the  verdict  must  be  for  the  plaintiff.  It  renders 
it  impossible  to  know  upon  what  finding  of  facts  the 
verdict  is  based. 

The  latter  branch  of  the  above  instruction  is  clearly 
erroneous  as  to  its  application  to  this  case,  while  the 
clause  relating  to  the  non-existence  of  Foy  states  a  cor- 
rect proposition  of  law.  But  there  is  no  way  of  ascer- 
taining whether  the  verdict  is  based  upon  the  evidence 
tending  to  show  that  the  claim  was  not  filed  in  time,  or 
upon  the  evidence  that  no  such  person  as  Foy  was  ever 
known  to  exist.  If  there  was  no  grantee  capable  of  tak- 
ing the  title,  it  certainly  could  not  pass.  **  A  grantee  is 
as  necessary  to  the  conveyance  of  land  as  a  grantor,  and  it 
follows  that  a  grant  to  a  fictitious  person  is  simply  void." 
United  States  v.  Southeirn  Colorado  Coal  &  Town  Co. 
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1  Denver  Law  Journal,  299;  4  CoL  L.  E.  169,  and  cases 
cited. 

But  since  we  cannot  say  that  this  fact  was  found  by 

the  jury,  the  judgment  must  be  reversed  for  the  errors 

pointed  out. 

Beversed. 


Bassett  v.  Inman. 

L  There  is  no  prescribed  form  for  making  a  claim  of  exemption  of 
property  from  levy  under  attachment. 

2l  a  traverse  of  the  affidavit  in  attachment  does  not  waive  the  right 
to  claim  the  property  attached  as  exempt 

8.  Upon  appeal  from  a  judgment  of  a  justice  of  the  pea&  the  cause 
stands  in  the  county  court  for  trial  de  novo, 

4  Where  the  plaintiff  failed  to  present  in  the  court  below  tHe  fact  that 
a  part  of  the  debt  in  suit  was  the  purchase  price  for  the  property 
attached,  as  against  the  statutory  exemption  claimed,  he  cannot 
raise  it  for  the  first  time  in  this  court. 

6.  The  assignee  of  a  note  and  account  sued  upon  must  be  deemed 
'*  the  real  party  in  interest,"  under  the  code,  even  though  the  con- 
sideration of  the  assignment  may  have  been  a  payment  to  the  as- 
signor after  recovery  in  the  suit  by  the  assignee. 

tt»  Where  it  is  apparent  that  the  party  complaining  is  not  prejudiced 
by  an  improper  instruction  given  to  the  jury,  the  verdict  will  moi 
be  set  aside. 


Error  to  County  Court  of  Saguache  County. 

Bassett,  the  plaintiff  in  error,  commenced  his  action 
in  attachment,  against  the  defendant  in  error,  before  a 
justice  of  the  peace  of  Saguache  county,  upon  a  promis- 
sory note  alleged  to  have  been  executed  and  delivered  by 
defendant  in  en-or  to  one  Roney,  and  by  the  latter  as- 
signed to  plaintiff  in  error;  also,  upon  an  account  due 
from  defendant  in  error  to  one  Fry,  and  assigned  to 
plaintiff  in  error.  The  defendant  filed  a  traverse  of  the 
affidavit  in  attachment,  and  also  on  the  same  day  an 
affidavit  claiming  the  property  attached  as  exempt  from 
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levy.  The  attachment  was  dissolved  and  the  cause  dis- 
missed by  the  justice,  and  the  plaintiff  in  error  appealed 
to  the  county  court.  Upon  trial  had  in  the  county  court, 
the  attachment  was  dissolved  on  motion  of  the  defendant 
in  error,  but  the  plaintiff  had  judgment  on  the  verdict  of 
a  jury,  for  the  sum  of  $129.11,  and  thereupon  the  plaint- 
iff sued  out  this  writ. 

Mr.  E.  F.  Allen  and  Mr.  George  P.  Uhl,  for  plaint- 
iff in  error. 

Mr.  Clarence  P.  Lott,  for  defendant  in  error. 

Stone,  J.  The  principal  ground  of  reversal  relied  upon 
by  the  plaintiff  in  error  is  the  dissolving  of  the  attach- 
ment sued  out  by  the  plaintiff  below,  who  is  the  plaint- 
iff in  error  here.  The  objection  to  the  action  of  the 
court  in  dissolving  the  attachment  is  based  upon  the 
following  reasons,  to  wit: 

"  First.  That  the  affidavit  claiming  exemption  is  in- 
sufficient." 

^^  Second,  Because  there  was  no  notice  given  to  the 
plaintiff  of  the  filing  of  the  affidavit  claiming  exemp- 
tion.'^ 

"  Third.  Because  the  claim  of  exemption,  if  any  ever 
existed,  was  waived." 

*^  Fourth.  Becausethecouirt  had  no  jurisdiction  of  this 
matter,  the  same  not  having  come  up  on  appeal,  and 
that,  therefore,  the  court  erred  in  dissolving  the  attach- 
ment." 

These  alleged  reasons  are  insufficient  to  support  the 
objection  urged.  There  is  no  prescribed  form  for  making 
such  claim  of  exemption,  and  it  might  have  been  made 
orally  in  the  justice's  court.  It  was  made  in  the  form  of 
an  affidavit  by  the  defendant  in  the  attachment,  describ- 
ing the  property  as  the  span  of  mules  and  harness  taken 
under  the  attachment  writ,  and  claiming  them  as  exempt 
under  the  statute.    No  notice  of  the  filing  of  this  affida- 
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vit  was  necessary,  any  more  than  in  making  any  other 
defense  which  the  defendant  was  entitled  to  make  to  the 
action.  The  notice  refen-ed  to  in  §  12  of  the  attachment 
act  of  1879  applies  to  cases  of  claimants  of  the  property 
other  than  the  defendant  in  the  suit,  usually  called  inter- 
venors.  The  proceedings  mentioned  in  §  13  of  said  a^t 
refer  to  the  mode  and  manner  of  trying  the  question  of 
the  right  of  exemption  claimed,  when  an  issue  is  made 
thereon. 

The  ground  of  the  alleged  waiver  of  the  exemption  is 
that  the  defendant  first  traversed  the  attachment  upon 
other  grounds,  and  afterwards  filed  his  aflSdavit,  claiming 
the  exemption  as  a  separate  ground  for  dissolving  the 
writ.  This  was  no  waiver  of  the  right  of  defendant  to 
claim  the  property  as  exempt  under  the  statute. 

The  jurisdictional  objection  is  without  force.  Upon 
appeal  in  the  county  court  the  case  stood  just  as  it  existed 
in  the  justice's  court,  and  the  trial  in  the  county  court 
was  de  novo,  where  the  defendant's  claim  of  exemption 
was  to  be  passed  on  the  same  as  any  other  matter  of  de- 
fense made  in  the  case. 

It  is  said  by  counsel  for  plaintiff,  in  argument,  that  the 
testimony  in  the  record  shows  that  one  of  the  items  sued 
for  was  a  balance  due  for  the  purchase  price  of  the  mules 
attached  in  the  suit,  and  hence,  that,  had  the  court  al- 
lowed a  proper  issue  to  be  made  upon  the  claim  of  ex- 
emption, the  plaintiff  would  have  succeeded  in  resisting 
said  claim. 

It  is  questionable  if  this  point  is  properly  raised  under 
any  of  the  assignments  of  error;  but,  even  if  it  is,  we 
think  it  unavailing  to  plaintiff  here,  for  the  reason  that 
he  failed  to  make  this  point  in  the  court  below.  The 
only  grounds  upon  which  the  plaintiff  resisted  the  claim 
of  exemption  in  the  court  below,  when  the  motion  to 
dissolve  the  attachment  upon  the  ground  of  the  exemp- 
tion was  before  the  court,  were  the  four  si)ecific  grounds 
which  we  have  hereinbefore  set  out  and  discussed,  and 
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the  plaintiff,  having  failed  to  present  in  the  court  below 
the  fact  that  a  part  of  the  debt  in  suit  was  the  purchase 
price,  or  a  portion  thereof,  for  the  property  attached,  as 
against  the  statutory  exemption  claimed,  must  be  held 
to  have  waived  this  ground  of  objection  to  the  motion, 
and  cannot  raise  it  for  the  first  time  in  this  court. 

The  plaintiff,  as  assignee  of  the  note  and  account  sued 
upon,  was  **  the  real  party  in  interest,"  within  the  mean- 
ing of  the  Code  of  Civil  Procedure,  even  though  the  con- 
sideration of  the  assignment  may  have  been  a  payment 
to  the  assignor  after  recovery  in  the  suit  by  the  assignee. 
Cummins  v.  Morris^  25  N.  Y.  625;  Meeker  v.  Cleghom^ 
M  N.  Y.  349;  Caulfield  v.  Saunders,  17  Cal.  569.  The 
jury  were  properly  instinicted  upon  this  point  by  the  in- 
structions given  on  behalf  of  plaintiff. 

The  third  instruction  given  on  behalf  of  defendant, 
the  giving  of  which  is  made  a  ground  of  error  in  the  as- 
signments, was  inconsistent  with  that  given  upen  the 
same  point  on  behalf  of  plaintiff,  and  was  also  inconsist- 
ent with  the  facts  to  which  it  was  intended  to  apply,  and 
therefore  objectionable;  but  that  the  plaintiff  was  not 
prejudiced  thereby  is  evident  from  the  verdict  rendered 
iu  his  favor,  in  accordance  with  the  instructions  given 
on  his  behalf. 

This  is  none  the  less  evident  from  the  fact  that  the 

verdict  was  for  a  less  amount  than  that  sued  for,  since  a 

large  item  in  the  account  for  the  potatoes  delivered 'to 

defendant  was  in  dispute,  and  the  testimony  relating 

thereto  directly  contradictory;  and  as  the  jury  were  the 

judges  of  the  credibility  of  the  witnesses  and  the  weight 

to  be  given  to  their  testimony,  we  cannot  say  that  the 

verdict  was  unwarranted,  and  the  judgment  of  the  court 

below  will  be  affirmed. 

Affirmed. 
Vol.  vn— 18 
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Cohen  v.  The  People. 

1.  An  indictment  for  a  statutory  offense  is  sufficient  which  charges  the 

offense  in  the  language  of  the  statute,  or  so  plainl  j  that  the  nature 
of  the  offense  can  be  easUj  understood  by  the  jury. 

2.  Upon  the  trial  of  one  indicted  for  forgery  it  is  not  error  to  admit 

evidence  tending  to  prove  that  the  defendant  uttered  or  passed  the 
forged  instrument. 
8.  The  statute  makes  the  offense  of  forgery  to  consist  in  the  forging  or 
counterfeiting  the  handwriting  of  another  with  the  intent  to  dam- 
age or  defraud  some  person. 

Error  to  District  Court  of  iSlaw  Jiuin  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Montague  &  Wn^ON  and  Mr.  Samuel  Sles- 
siNGER,  for  plaintiflf  in  error. 

Attorney-General  D.  F.  TJrmy,  for  defendant  in  error. 

Stone,  J.  The  plaintiflf  in  error  was  tried  and  con- 
victed in  the  court  below  upon  the  following  indictment: 

*'The  grand  jurors  selected  and  sworn  within  and  for 
the  county  of  San  Juan,  in  the  name  and  by  the  author- 
ity of  the  people  of  the  state  of  Colorado,  upon  their 
oaths,  present  that  M.  K.  Cohen,  late  of  the  county  of 
San  Juan,  aforesaid,  on,  to  wit,  the  3d  day  of  January, 
188'2,  at  the  county  of  San  Juan,  and  state  aforesaid,  did 
counterfeit  and  forge  the  handwriting  of  another,  to  vnt, 
L^wsha  Brothers,  to  a  certain  promissory  note  of  the 
date  of  January  3,  1882,  for  the  sum  of  $460,  with  the 
intent  to  damage  and  defraud  the  said  Lawsha  Brothers, 
and  Heflfron  &  Johnson,  and  against  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Colorado." 

Numerous  errors  are  assigned  as  grounds  for  reversal 
of  the  judgment,  only  a  few  of  which  it  is  necessary  to 
notice. 
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The  indictment  is  objected  to  as  insufiScient,  for  the 
reason  that  it  fails  to  set  out  a  copy  of  the  instrument 
upon  which  the  forgery  is  predicated,  and  because  the 
act  is  not  charged  to  have  been  done  "falsely  and  feloni- 
ously." 

The  first  clause  of  the  statute,  upon  which  the  in- 
dictment is  founded,  declares  that  "every  person  who 
shall  falsely  make,  alter,  forge  or  counterfeit  any  record, 
*  *  *  promissory  note, "  *  *  *  etc.  While  the  latter 
clause  is  as  follows:  *  *  *  "or  shall  counterfeit  or 
forge  the  seal  or  handwriting  of  another,  with  intent  to 
damage  or  defraud  any  person,  *  *  *  every  person  so 
offending  shall  be  deemed  guilty  of  forgery,"  *  *  * 
etc.    Gen.  Statutes,  sec.  775. 

This  indictment  is  drawn  upon  the  latter  clause  of  this 
section  of  the  crimes  act,  and,  as  is  seen,  is  framed  in  the 
language  of  the  act,  and  hence  it  was  not  essential  to  use 
the  words  "falsely  make,"  or  to  set  out  the  instrument, 
as  might  possibly  be  required  under  the  definition  of  the 
crime  in  the  first  clause.  Nor  was  the  use  of  the  word 
"feloniously"  necessary.  This  term  is  employed,  in 
charging  a  felony,  for  the  purpose  of  denoting  the  intent 
with  which  the  act  is  charged  to  have  been  done.  The 
clause  of  the  act  under  which  this  indictment  is  framed 
expresses  the  intent  necessary  to  constitute  the  offense, 
and  hence  renders  superfluous  the  use  of  the  term  felo- 
nious. Besides,  forgery  was  a  misdemeanor  at  common 
law,  the  term  felonious  being  alleged  only  in  respect  of 
crimes  denominated  felonies,  which  deprived  the  accused 
of  the  benefit  of  clergy  upon  conviction,  and  for  this 
reason  it  has  been  held  by  the  courts  of  several  states 
that  the  term  felonious  need  not  be  used  in  indictments 
for  forgery,  especially  states  where,  by  statute,  it  is  pro- 
vided, as  in  this  state  (sec.  925,  Gen.  Statutes),  that 
"every  indictment  or  accusation  of  the  grand  juiy  shall 
be  deemed  sufficiently  technical  and  correct,  which  states 
the  offense  in  the  terms  and  language  of  this  code,  or  so 
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plainly  that  the  nature  of  the  offense  may  be  easily  un- 
derstood by  the  jury."  Miller  v.  The  People^  2  Scam. 
233;  Butler  v.  The  State,  22  Ala.  43;  Quigley  v.  The  Peo- 
ple, 2  Scam.  301;  Jane  v.  The  Commonwealth^  3  Met.  (Ky.) 
18;  Peek  v.  The  State,  2  Humph.  77;  People  v.  Olivera, 
7  Cal.  403;  Wharton,  Crira.  Law,  sees.  399,  400,  1419. 

It  is  also  assigned  as  error  that  the  court  admitted  tes- 
timony as  to  the  uttering  or  passing  of  the  instrument 
forged,  since  such  passing  or  uttering  was  not  charged  in 
the  indictment.  There  was  no  error  in  this,  for  the  in- 
dictment, having  charged  the  offense  under  that  clause 
of  the  statute,  expressing  the  particular  intent  constitut- 
ing the  criminal  ingredient  of  the  act,  it  was  proper  to 
show  that  the  accused  uttered  or  passed  the  instrument 
for  the  purpose  of  raising  money  thereby,  in  order  to 
show  the  intent  with  which  the  handwriting  in  question 
was  forged.  This,  at  least,  was  one  mode,  and  a  proper 
one,  of  establishing  or  tending  to  show  the  particular  in- 
tent expressed  in  the  statutory  definition  of  the  offense. 
Whart.  Crim.  Law,  sec.  14536. 

There  was  no  error  in  the  refusal  of  the  court  to  give 
the  several  instructions,  1,  2,  3  and  4,  prayed  on  behalf 
of  defendant. 

The  only  instructions  given  by  the  court  to  the  jury 
were  the  two  following,  the  first  on  behalf  of  the  people, 
and  the  second  on  behalf  of  the  defendant,  to  wit: 

*'If  the  jury  believe,  from  the  evidence,  that  if  the  de- 
fendant signed  the  name  of  Lawsha  Brothers,  in  San 
Juan  county,  Colorado,  to  the  note  for  $460,  in  evidence, 
with  the  intention  of  obtaining  money  thereon,  and  did 
obtain  money  thereon,  you  will  find  the  defendant  guilty 
as  charged  in  the  indictment." 

"  The  jury  are  further  instructed  that,  before  they  can 
convict  the  defendant,  they  must  be  satisfied  beyond  a 
reasonable  doubt  that  he  is  guilty  of  the  crime  charged 
against  him  in  the  indictment;  that  such  doubt  must  be 
reasonable  and  not  captious,  and  that  if  the  jury  have 
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any  such  reasonable  doubt  they  must  acquit  the  defend- 
ant.'^ 

The  first  of  these  instructions  is  not  merely  defective; 
it  is  palpably  erroneous.  It  assumes  to  define  the  offense; 
to  declare  what  facts  estabhsh  the  defendant's  guilt;  and 
in  this  it  does  not  state  the  law  of  the  case.  It  is  scarcely 
necessary  to  remark  that  the  facts  thus  stated,  if  true, 
would  not  necessarily  constitute  an  offense  under  the 
statute,  for  one  person  may  be  authorized  to  sign  the 
name  of  another.  The  statute  makes  the  offense  to  con- 
sist in  the  forging  or  counterfeiting  the  handwriting  of 
another  with  the  intent  to  damage  or  defraud  some  per- 
son. Under  the  two  instructions  given,  the  jury  were 
in  effect  directed  to  return  a  verdict  of  guilty,  if  they 
believed,  beyond  a  reasonable  doubt,  that  the  defendant 
signed  the  name  of  another  to  a  promissory  note,  in- 
tending to  procure  money,  and  procuring  the  same  there- 
by, without  instructing  them  that  they  must  also  believe 
that  such  signing  was  forged  or  counterfeited,  and  with 
intent  to  damage  or  defraud  some  person.  The  mere  in- 
tent to  obtain  money  on  the  note  was  immaterial;  it  was 
the  unauthorized  signing  with  intent  to  damage  or  de- 
fraud another,  which  made  the  act  a  crime  under  the 
definition  of  the  statute. 

It  cannot  be  said  that  the  plaintiff  in  error  was  not 

prejudiced  by  such  a  plain  misdirection  to  the  jury,  and 

with  no  other  instruction  to  modify  or  cure  it.    For  this 

error  the  judgment  must  be  reversed  and  the  cause 

remanded. 

Reversed. 


'^ 
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Green,  ADraNisTRATRix,  v.  Taney. 

1.  Misjoinder  of  causes  of  action  is  ground  for  demurrer,  and  unless  so 

taken  advantage  of  cannot  be  made  available  in  this  court ;  and  even 
if  raised  by  demurrer,  the  objection  is  waived  by  answering  over. 

2.  Parties  have  the  undoubted  right  to  submit,  by  agreement,  any  issues 

of  fact,  equitable  or  legal,  to  a  jury  for  determination,  and  having 
done  so,  they  will  not  afterwards  be  heard  to  complain. 

8.  The  weight  of  evidence  does  not  wholly  consist  in  its  volume  nor  in 
the  number  of  individuals  sworzL 

4.  This  court  will  only  interfere  with  the  finding  of  a  jury  on  the  evi- 
dence, when,  upon  the  whole  record,  it  appears  that  the  jury  acted 
so  unreasonably  in  weighing  testimony  as  to  suggest  a  strong  pre- 
sumption that  their  minds  were  swayed  by  passion  or  prejudice,  or 
that  they  were  governed  by  some  motive  other  than  that  of  award- 
ing impartial  justice  to  the  contending  parties. 

Appeal  from  District  Court  of  Arapahoe  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Markham,  Patterson  and  Thokas,  for  ap- 
pellant. 

Mr.  L.  0.  Rockwell,  for  appellee. 

Helm,  J.  Three  questions  are  presented  by  the  record, 
and  argued  by  counsel.  Named  in  inverse  order,  they 
are :  First.  That  the  cross-complaint  of  Taney,  who  was 
defendant  below,  contained  causes  of  action  which  could 
not  be  joined.  Second.  That  two  issues,  one  legal,  and 
the  other  equitable,  were  submitted  to  the  jury;  and  that 
so  trying  an  equitable  question  was  error.  Third.  That 
the  verdict  of  the  jury  was  contrary  to  the  weight  of 
evidence. 

It  is  questionable  if  there  is  anything  in  appellant's 
first  objection;  but  we  will  not  pass  upon  the  subject,  for 
the  reason  that  she  is  in  no  position  to  be  heard  thereon. 
The  objection  made,  if  well  taken,  would  constitute  a 
ground  of  demurrer,  to  be  specifically  stated.  A  demur- 
rer was  filed  to  the  cross -complaint,  but  no  such  ground 
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was  averred  therein.  Had  appellant's  intestate,  Michael 
Green,  who  was  plaintiff  below,  therefore,  stood  by  his 
demurrer,  this  objection  would  not  now  be  available. 
But  it  is  sufficient  to  say,  that  had  the  demurrer  properly 
presented  the  subject,  the  right  to  be  heard  thereon  was 
waived  by  afterwards  pleading  over. 

Appellant  is  in  no  better  position  as  to  her  second  ob- 
jection above  stated.  We  are  not  called  upon  to  say 
whether  either  of  the  issues  presented  to  the  jury  was 
equitable,  nor  whether,  if  the  finding  upon  either  lays 
the  foundation  for  an  equitable  judgment,  the  questions 
of  fact  connected  therewith  were  not  such  as,  under  our 
practice,  might  by  the  court  be  submitted  to  a  juiy. 

The  record  contains  the  following  declaration:  *^  And 
thereupon,  all  parties  consenting  thereto^  it  is  ordered  by 
the  court  that  a  jury  come,  to  whom  shall  be  submitted 
the  following  issues,"  etc.,  naming  them.  So  it  appears 
that  Green  expressly  consented  to  the  submission  of  both 
questions  to  the  jury.  By  his  so  doing,  appellant  is 
estopped  from  now  challenging  the  regularity  of  the  pro- 
ceeding. Parties  have  the  undoubted  right  to  submit,  by 
agreement,  any  issue  or  issues  of  fact,  equitable  or  legal, 
to  a  jury  for  determination,  and  having  done  so,  they 
will  not  afterwards  be  heard  to  complain. 

The  third  and  last  objection  of  appellant  rests  entirely 
upon  the  weight  to  be  given  the  evidence.  Bearing  di- 
rectly or  indirectly  upon  the  vital  question  of  fact  in  the 
case.  Green  offered  the  testimony  of  ten  witnesses,  includ- 
ing himself;  Taney  but  one,  and  that  one  was  himself. 
There  at  first  appears  to  be  some  ground,  therefore,  for 
the  surprise  of  appellant  concerning  the  verdict.  The 
evidence  is  voluminous,  and  we  cannot  discuss  it  in  de- 
tail, but  will  proceed  to  state  as  briefly  as  we  may  our 
reasons  for  sustaining  the  action  of  both  court  and  jury. 

Green  was  an  officer  in  the  employ  of  the  D.  &  R.  G. 
R'y  Co. ;  it  was  his  business  to  superintend  the  operating 
of  construction  trains,  and,  to  some  exent,  the  track- 
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laying,  where  the  road  was  in  process  of  construction. 
Taney,  appellee,  was  what  is  termed  a  boarding  boss;  he 
boarded,  at  times,  many  of  the  men  at  work  under  Green. 
The  nine  witnesses  who  support  Green  were,  or  had  been, 
railroad  employees;  nearly  all  of  them  being  wholly  or 
partly  under  the  control  of  Green. 

Taney  at  one  time  brought  to  Denver  and  deposited 
in  cei-tain  banks,  to  Green's  credit,  the  sum  of  §5,500. 
While  there  is  much  testimony  concerning  numerous 
other  financial  transactions  between  the  parties,  the  vital 
question  tried  was  the  original  ownership  of  this  mouey. 
Green  contends  that  it  was  his  private  funds,  which  he 
simply  intrusted  with  Taney  for  the  purpose  of  deposit- 
ing in  said  banks,  it  being  inconvenient  for  him  to  visit 
Denver  in  person.  Taney  asserts  that  it  was  his,  and 
was  deposited  by  hiin  in  payment  and  discharge  of  indebt- 
edness, real  or  pretended,  to  Green.  The  jury,  notwith- 
standing the  large  superiority  in  number  of  witnesses  for 
the  latter,  must  have  found  this  issue  of  fact  for  the 
former. 

After  examining  the  testimony  we  feel  warranted  in 
entertaining  and  stating  the  following  conclusions  in  con- 
nection therewith: 

First.  As  between  Green  and  Taney,  the  jury  tvere  jus- 
tified in  believing  the  latter.  While  there  ai'e  a  few  dis- 
crepancies in  the  testimony  of  Taney,  in  the  main  it  is 
clear,  straightforward  and  positive.  But  Gi'een's  state- 
ments on  the  stand  are  conflicting  and  uncertain.  It 
appears  that  he  testified,  some  months  previous  to  the 
trial,  at  a  preliminary  hearing  connected  with  the  injunc- 
tion, that  he  only  gave  Taney  from  $2,800  to  $3,100  to 
deposit  for  him.  On  this  trial  he  is  certain  the.  amount 
was  $5, 500 ;  he  is  sure  of  this  because  he  had  it  counted 
by  another  party,  put  into  an  envelope,  and  the  envelope 
marked  on  the  outside. 

Such  a  discrepancy  as  this  was  well  calculated  to  preju- 
dice his  entire  testimony  with  a  candid  jury.    Had  he 
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taken  the  precautions  now  sworn  to,  it  is  incredible  that 
he  did  not,  in  January,  remember  them,  and  also  the 
exact  sura  of  money  handled.  Such  matters,  in  connec- 
tion with  so  large  a  sum,  are  not  often  forgotten,  and 
the  party  beneficially  interested  seldom  fails  to  avail  him- 
self of  them,  on  the  first  and  every  succeeding  oppor- 
tunity. There  could  be  no  reconciling  of  the  testimony 
of  these  two  witnesses  as  to  this  transaction.  If  Green's 
statements  were  disbelieved,  his  whole  case  must  fall. 

Second.  Many  of  the  matters  sworn  to  by  the-  nine  wit- 
nesses^ tvho  appeared  for  Oreen,  were  highly  improbable. 
If  they  were  true,  Taney  acted  and  talked  in  a  manner 
utterly  unworthy  of  a  sensible  or  careful  business  man. 
In  the  language  of  the  district  judge  who  tried  the  case: 
"In  order  not  to  give  a  verdict  for  Taney,  they,  the  jury, 
must  not  only  be  prepared  to  say  that  he  committed  wil- 
ful and  corrupt  perjury,  but  that  he  acted  in  a  most  in- 
discreet and  foolish  manner,  in  talking  about  the  money 
he  had  upon  his  person,  at  San  Antonio  and  other  remote 
points  in  the  state,  midst  crowds  of  persons,  who,  he 
might  well  suppose,  would  not  only  not  protect  him  in 
his  possession  of  the  money,  but  who  might  be  easily 
tempted  to  rob  him  of  it." 

Third.  There  were  absurdities  and  inconsistencies  in 
the  testimony  of  these  witnesses,  which  must  have  at- 
tracted the  attention  of  the  jury,  and  some  of  their 
statements  were  squarely  contradicted  by  extrinsic  evi- 
dence^ which  was  doubtless  accepted  as  true.  ' 

Fourth.  The  jury  saw  these  men,  noted  their  language, 
appearance  and  demeanor  upon  the  witness  stand,  and, 
perhaps,  also  had  a  personal  acquaintance  with  some  of 
them.  They  knew  their  relations,  present  and  past,  with 
Green,  and  probable  interest  in  aiding  him,  or  inclination 
to  do  so. 

The  weight  of  evidence  does  not  wholly  consist  in  its 
volume,  nor  in  the  number  of  individuals  sworn.  That 
is  a  most  beneficent  evidential  rule,  which  gives  juries  a 
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large  discretion  in  judging  of  the  credibility  of  witnesses; 
which  makes  it  peculiarly  their  province  to  discriminate 
between  those  who  testify  before  them,  and  imposes  upon 
them  the  duty  of  sifting  the  evidence,  accepting  the  true 
and  rejecting  the  false. 

And  this  court  will  only  interfere  where,  upon  the 
whole  record,  it  appears  that  the  jury  acted  so  unreason- 
ably in  weighing  testimony  as  to  suggest  a  strong  pre- 
sumption that  their  minds  were  swayed  by  passion  or 
prejudice,  or  that  they  were  governed  by  some  motive 
other  than  that  of  awarding  impartial  justice  to  the  con- 
tending parties. 

We  cannot  say  that  this  case  furnishes  such  a  pre- 
sumption. We  think  the  juiy  were  justified  in  the  find- 
ings before  us. 

The  judgment  will  be  a£Eirmed. 

Affirmed. 


James  v.  Duke. 

In  this  case  Tield,  that  if  it  be  conoeded  that  defendant  would  be  en- 
titled, upon  a  proper  showing,  to  damages  by  way  of  set-off  against 
the  plaintifiTs  demand,  he  proved  no  damages,  and  therefore  cannot 
be  heard  to  complain  after  judgment 

Appeal  from  County  Court  of  Arapahoe  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  P.  Harman  and  J.  M.  Ellis,  for  appellant. 

Messrs.  Wolcott  and  Mtlburn,  for  appellee. 

Beck,  C.  J.  Duke,  who  was  plaintiff  below,  sued 
James  for  the  recovery  of  $50,  being  one  month's  wages 
as  clerk  at  the  Brunswick  Hotel,  in  this  city.  The  ac- 
tion was  originally  instituted  before  a  justice  of  the 
peace,  who  gave  judgment  for  the  plaintiff,  from  which 
the  defendant  appealed  to  the  county  court,  where  the 
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cause  was  tried  to  the  court  without  a  jury,  and  judg- 
ment rendered  for  the  full  amount  of  plaintiffs  de- 
mand. 

The  defense  relied  upon  is  that  the  plaintiff  was  em- 
ployed as  a  book-keeper  for  the  hotel;  that  he  did  not 
keep  the  books  correctly,  and  violated  the  contract  made 
with  the  defendant  at  the  time  of  his  employment,  by 
leaving  the  service  of  defendant  without  '*  finishing  up 
his  books,"  whereby  defendant  was  damaged  to  the 
amount  of  $50. 

Upon  an  inspection  of  the  testimony,  the  following 
facts  appeai'ing  therein  are  uncontradicted,  viz. : 

That  plaintiff  was  employed  at  the  hotel  by  defendant 
at  a  stipulated  compensation  of  $50  per  month,  the  serv- 
ice to  commence  October,  1, 1881.  That  plaintiff  served 
the  entire  month,  quitting  of  his  own  voUtion  on  the 
night  of  the  last  day  of  the  month,  s^nd  that  he  has  re- 
ceived no  compensation  therefor.  No  complaints  of  inef- 
ficiency were  made  by  defendant  during  the  employment, 
but,  on  the  contrary,  he  stated  to  one  of  the  witnesses, 
about  the  middle  of  the  month,  that  plaintiff  was  the 
best  clerk  he  ever  had. 

Upon  the  question  as  to  the  capacity  in  which  plaintiff 
was  hired,  the  testimony  is  in  irreconcilable  conflict. 

The  plaintiff  swears  that  he  made  no  pretensions  of 
being  a  book-keeper,  and  did  not  hire  as  such,  but  as  a 
hotel  clerk,  although  he  did  keep  the  books  in  addition 
to  performing  the  duties  of  clerk  during  his  engagement. 
The  defendant,  on  the  other  hand,  is  equally  positive,  in 
his  testimony,  that  he  hired  the  plaintiff  as  a  book- 
keeper, and  in  consideration  of  his  alleged  experience  in 
keeping  books.  Both  parties  produced  some  evidence  in 
corroboration  of  their  respective  statements. 

We  cannot  say,  upon  the  testimony  before  us,  that 
plaintiff  was  hired  as  a  book-keeper  for  the  hotel,  and 
that  he  was  not  hired,  as  he  claims,  merely  as  a  hotel 
clerk.    There  is  a  wide  difference  ^between  these  avoca- 
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tions,  as  was  stated  by  the  witness  Gage.  If  plaintiff 
was  hired  as  a  hotel  clerk  only,  the  defense  clearly  fails. 

But  there  is  another  consideration  which  is  decisive  of 
the  case.  Defendant  has  proved  no  actual  damages  re- 
sulting to  him  from  the  plaintiff's  inefficiency  as  a  book- 
keeper. 

The  only  testimony  on  this  point  is  that  of  defendant, 
and  the  witness  Cramer.  Defendant  says  he  had  to  em- 
ploy Cramer,  a  book-keeper,  to  straighten  up  the  books 
after  plaintiff  left  him.  Cramer  says  he  found  the  books 
only  partially  posted,  two  days'  business  not  being  trans- 
ferred to  the  books  at  all.  He  then  produced  the  book??, 
and  showed  by  them  what  errors  had  been  committed 
therein  by  the  plaintiff,  which  were  as  foUows: 

A  mistake  had  been  made  in  the  account  of  M.  Caulde 
&  Co.,  but  the  amount  of  the  error  is  not  stated.  On  thi-eo 
pages  the  footings  were  incorrect;  on  four  pages  the  bal- 
ances were  incorrect. 

There  is  no  testimony  that  defendant  suffered  any  loss 
on  account  of  these  errors,  and  the  only  testimony  to 
found  the  claim  of  §50  damages  upon,  is  Cramer's  direct 
testimony  that  it  was  worth  $50  to  straighten  up  the 
books.  He  did  not  swear  that  he  received  that  or  any 
other  sum  for  this  service.  His  further  testimony  is, 
that  he  is  the  book-keeper  of  the  hotel,  having  entered 
the  employment  of  the  defendant  on  November  1st,  being 
the  next  day  after  plaintiff  left;  that  he  has  been  there 
constantly  ever  since,  and  that  it  did  not  take  him  long 
to  remedy  the  defects  in  the  books.  There  is  nothing  to 
show  that  this  work  interfered  with  the  full  performance 
of  the  duties  of  his  employment,  or  that  any  extra  com- 
pensation was  paid,  or  contracted  to  be  paid,  on  account 
of  this  special  work.  For  aught  that  appeal's,  it  was  con- 
sidered as  attaching  to  his  legitimate  duties  under  the 
general  engagement. 

It  is,  therefore,  unnecessary  to  discuss  any  of  the  legal 
questions  which  have  been  raised.     If  it  be  conceded 
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that  defendant  would  be  entitled,  upon  a  proper  showing, 
to  set  off  damages  sustained  against  the  plaintiff's  de- 
mand, he  has  proved  no  damages.     The  judgment  will 

therefore  be  affirmed. 

Affirmed. 


Simmons  v.  The  California  Powder  Works. 

1.  The  settled  canons  of  judicial  construction  require  that  possible  in- 

terpretation to  be  given  a  statute  which  will  render  it  effective,  and 
effect  the  purpose  of  the  legislative  intent,  if  such  intent  can  be 
reasonably  inferred. 

2.  Under  this  rule,  held  that,  by  the  fourteenth  subdivision  of  section 

1  of  the  attachment  act  of  1881,  the  legislature  intended  to  define 
a  separate  and  additional  ground  of  attachment. 

Appeal  from  County  Court  of  Arapahoe  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Markham,  Patterson  and  Thomas,  for  appel- 
lant. 

Messrs.  Buluck,  Baxter  and  Dickson,  for  appellee. 

Stone,  J.  The  sole  question  presented  by  the  record 
in  this  case  is,  whether  the  fourteenth  subdivision  of  §  1 
of  the  attachment  act  of  1881  constitutes  a  separate  and 
specific  ground  of  attachment;  one  in  addition  to  those 
enumerated  in  §  92  of  the  Civil  Code,  of  which  the  act  of 
1S81  is  amendatory. 
The  first  paragraph  of  the  section  is  as  follows: 
"No  writ  of  attachment  shall  issue  unless  the  plaint- 
iff, his  agent  or  attorney,  or  some  credible  person  for 
liim,  shall  file  in  the  office  of  the  clerk  of  a  district  court, 
or  in  the  office  of  the  clerk  of  a  county  court,  in  the 
state,  or  with  the  judge  of  said  county  court,  where  no 
derk  is  provided,  in  cases  where  said  courts  have  juris- 
diction given  to  them  by  law,  an  affidavit  setting  forth 
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that  any  person  is  indebted  to  such  creditor,  stating  the 
nature  and  amount  of  such  indebtedness,  as  near  as  may 
be,  and  alleging  any  one  or  more  of  the  following  causes 
for  attachment,"  to  wit: 

Then  follows  an  enumeration  of  such  specific  causes, 
beginning: 

^^  First.  That  the  defendant  is  not  a  resident,"  etc. 

Twelve  causes  are  thus  set  forth  as  separate  grounds 
of  attachment,  and  then  follows  this  paragraph: 

"  Thirteenth.  In  every  case  where  any  affidavit  shall  be 
made  and  filed,  as  aforesaid,  it  shall  be  lawful  for  such 
clerk  to  issue  a  writ  of  attachment,  directed  to  the  sheriff 
of  the  county,  or  to  any  other  county,  as  hereinafter  pro- 
vided, returnable  like  other  writs  or  process  in  this  act, 
commanding  him  to  attach  the  lands,  tenements,  goods, 
chattels,  rights,  credits,  moneys  and  effects  of  said 
debtor,  of  every  kind,  or  so  much  thereof  as  will  be  suffi- 
cient to  satisfy  the  claim  sworn  to,  with  interest  and 
costs  of  suit,  in  whose  hands  or  possession  the  same  may 
be  found." 

The  amendatory  act  of  1881  re-enacts  the  whole  of 
said  §  92  of  the  code,  verbatim,  and  adds  the  following, 
after  the  foregoing  paragraph: 

^^  Fourteenth.  In  all  actions  brought  upon  overdue 
promissory  notes,  bills  of  exchange,  other  written  instru- 
ments, for  the  direct  payment  of  money,  and  upon  book 
accounts,  the  creditor  may  have  a  writ  of  attachment 
issue,  upon  complying  with  the  provisions  of  this  sec- 
tion." 

The  meaning  of  this  added  subdivision  of  the  section 
is  the  question  in  controverey. 

Three  possible  constructions  are  suggested  in  the  argu- 
ments of  counsel  in  this  and  the  other  cases  involving 
the  same  question. 

First.  That  the  language  used  provides  no  specific  or 
added  ground  of  attachment,  but  means  simply  that  in 
the  cases  arising  upon  the  classes  of  overdue  indebtedness 
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specified,  attachment  will  lie,  provided  they  are  coupled 
with  any  of  the  preceding  enumerated  grounds  of  attach- 
ment that  may  exist  in  the  given  case.  But  this  con- 
struction would  render  the  paragraph  wholly  useless,  for 
the  reason  that  under  the  preceding  section  of  the  act,  of 
which  this  is  amendatory  (section  91  of  the  code),  in  case 
any  of  the  twelve  enumerated  causes  existed,  attachment 
would  he  upon  any  of  these  specified  matters  of  overdue 
indebtedness,  without  the  amendatory  provision  in  ques- 
tion, and  this  latter  would  add  nothing  whatever  to  the 
law  as  it  existed  before  the  amendment.  Since  we  must 
consider  the  legislature  intended  some  change  in  the  ex- 
isting law,  by  enacting  the  amendment,  we  are,  there- 
fore, forced  to  reject  this  construction,  which  would 
render  the  amendatory  act,  so  far  as  it  relates  to  the 
whole  of  said  §  92,  utterly  useless. 

The  second  construction  contended  for  is  that  the 
amendment  in  question  was  intended  to  restrict  the 
operation  of  the  provisions  of  §  94  of  the  code,  and  to 
cut  oflf  the  writ  in  all  cases  where  the  debt  is  not  due. 

Section  94  is  as  follows:  "  Actions  may  be  commenced, 
and  writs  of  attachment  issued,  as  prescribed  in  this 
chapter,  upon  debts  or  liabilities  not  yet  due,  if  the  affi- 
davit states  any  of  the  cases  mentioned  in  the  preceding 
section  (section  92),  except  the  first,  second  and  third 
subdivisions  of  said  section,  provided  that  any  judgment 
obtained  under  the  provisions  of  this  section  shall  be  with 
a  rebatement  of  the  interest,  from  the  time  such  judg- 
ment is  rendered  until  the  time  at  which  said  debt  or  lia- 
bility would  have  become  due." 

This  construction  is  not  only  a  strained  one,  but  is  in- 
consistent with  the  amendatory  act  itself,  inasmuch  as 
the  latter  neither  expressly  nor  impliedly  repeals  or  modi- 
fies §  94.  It  in  no  way  refers  to  said  section,  but,  on  the 
contrary,  expressly  declares  the  enactment  to  be  an 
amendment  to  §  92,  and  hence,  its  effect  cannot  be  ex- 
tended by  construction  beyond  its  declared  object  and 
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purport,  unless  by  a  necessary  implication,  which  cer- 
tainly does  not  aviso  out  of  either  the  language  itself,  or 
the  declared  purpose,  but  is  repugnant  thereto. 

The  third  and  last  meaning  contended  for,  unless  we 
say  it  means  nothing  at  all,  is  that  it  was  intended  to 
create,  and  does  so  create,  a  specific  and  new  cause  of 
attachment,  in  addition  to  those  before  provided,  and 
existing  in  §  92  of  the  code. 

The  principal  difficulty  in  giving  the  language  em- 
ployed this  construction, — a  difficulty,  I  think,  more  ap- 
parent than  real, —  consists  in  the  awkwardness  of  the 
phraseology  and  mode  of  expi^ession  in  framing  the 
provision.  It  will  be  observed  that  the  paragraph 
numbered  ^'thirteenthy^^  of  §92,  contains  no  cause  for 
attachment,  but  sets  forth  the  mode  of  procedure  after 
the  filing  of  the  affidavit  provided  for  in  the  first  para- 
graph of  the  section,  and  the  numbering  of  this  latter 
paragraph  of  the  section  is  simply  a  blunder  or  oversight 
in  preparing,  copying  or  printing  the  act.  The  same  over- 
sight is  perpetuated  in  the  amended  act  of  1881,  and  the 
framers  of  the  latter  act,  being  evidently  misled  by  the 
former,  numbered  the  added  subdivision  "/owrfeen/A," 
instead  of  placing  it  immediately  after  the  twelfth  enu- 
merated subdivision,  and  numbering  it  thirteenthy  and 
omitting  the  numbering  of  the  closing  paragraph  of  the 
section.  Had  this  been  done,  the  meaning  would  have 
been  more  evident.  In  addition  to  such  correct  placing 
and  numbering,  had  the  wording  followed  the  phraseol- 
ogy of  the  other  twelve  stated  causes  of  attachment,  for 
example,  "that  the  indebtedness  of  the  defendant  is 
upon  an  overdue  promissory  note,  bill  of  exchange,  other 
written  instrument,  for  the  direct  payment  of  money,  or 
upon  book  account,"  there  could  have  been  no  question 
as  to  the  meaning. 

It  is  argued,  however,  that  the  closing  words  of  the 
paragraph,  "  the  creditor  may  have  a  writ  of  attachment 
issue  upon  complying  with  the  provisions  of  this  sec- 
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tion,''  render  the  whole  subdivision  obscure  and  mean* 
ingless,  unless  thej  may  be  construed  to  imply  that  ia 
actions  brought  upon  instrum3nts  and  accounts,  of  the 
character  specified  in  the  first  clause  of  the  sentence,  at* 
tachment  will  lie,  provided  there  is  a  compliance  with 
the  provisions  of  the  section  requiring  aflSdavit  of  the 
existence  of  some  one  of  the  twelve  causes  enumerated. 
This  construction  we  have  already  discussed  and  disposed 
of  as  untenable,  because  adding  nothing  to  the  previ* 
ously  existing  law.  We  think  this  latter  part  of  the 
paragraph  under  consideration  can  be  reasonably  con- 
strued to  imply  no  more  than  a  compliance,  on  the  part 
of  the  creditor,  with  the  requirement  of  the  section 
touching  the  filing  of  the  affidavit,  and  setting  out 
therein  all  that  is  prescribed  in  the  first  paragraph  of 
the  section  preceding  the  enumerated  grounds  of  attach- 
ment, as  a  foundation  for  the  writ. 

But  even  in  this  view,  we  must  consider  that  the  words, 
"the  creditor  may  have  a  writ  of  attachment  issue  upon 
complying  with  the  provisions  of  this  section,"  are  alto- 
gether superfluous,  such  condition  being  already  fully 
covered  by  preceding  provisions  of  the  act.  If,  then,  we 
reject  these  latter  words  of  the  provision  as  superfluous, 
we  have  left  a  provision  which  contains  a  meaning,  and 
which  can  have  but  one  rational  meaning,  considering  its 
position  and  numbering  in  the  supposed  proper  order  of 
the  enumerated  causes  of  attachment,  as  well  as  consid- 
ering the  character  of  the  provision  itself,  thus  eliminated 
from  the  useless  condition  appended.  The  evident  mean- 
ing, in  this  view,  is  that  this  numbered  subdivision  was 
intended  to  define  a  separate  and  additional  cause  of  at- 
tachment, to  wit,  an  indebtedness  existing  upon  the 
overdue  instruments  and  accounts  specified.  No  other 
construction  would  give  the  act  any  effect  whatever, 
other  than  already  conferred  by  pre-existing  statutes. 
The  settled  canons  of  judicial  construction  require  that 

possible  interpretation  to  be  given  a  statute  which  will 
voL.vn— 19 
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render  it  effective,  and  effect  the  purpose  of  the  leglsla- 
tive  intent,  if  such  intent  can  be  reasonably  inferred. 

The  argament  against  the  harshness  of  the  law,  ea- 
tailed  bj  such  a  cause  of  attachment^  is  without  force 
when  directed  to  the  judicial  instead  of  the  legislative 
department.  We  have  no  disposition  to  question  the 
necessity,  utility  or  propriety  of  the  provision,  as  a 
ground  of  attachment,  even  were  it  within  our  province 
80  to  do.  If  it  be  said  that  it  entails  hardship  upon  the 
debtor,  it  may  be  replied  that  to  the  legislative  mind,  in 
^lacting  this  amendment  to  the  former  statutes,  it  may 
have  appeared  that  the  absence  of  such  a  law  had  en- 
tailed gi*eater  hardship  to  the  creditor.  That  such  a  law 
is  not  without  precedent,  the  statutes  of  many  states,  for 
many  years,  sufficiently  attest. 

Stripped  of  unnecessary  verbiage,  and  disregarding 
inaptness  in  phraseology,  and  oversight  in  the  number- 
ing and  position,  as  not  fatal  to  the  evident  intent  and 
reasonably  inferable  meaning,  we  must  hold  the  pro- 
vision in  question  to  intend  and  constitute  a  distinct, 
specific  and  Talid  ground  of  attachment,  additional  to  the 
twelve  others  enumerated  in  the  act. 

There  being  no  error  in  the  ruling  and  judgment  of  the 
«ourt  below^  the  judgment  wiU  be  affirmed. 

Affirmed. 


PEOOEEDINGS 

m  THB 


SUPREME  COURT  OF  COLORADO 


UPON   THB   DEATH   OF 


HOK  GEORGE  G.  WHITE. 


Upon  the  opening  o£  court  on  the  1st  day  of  April, 
A-  D.  1884,  the  following  remarks  were  made  by  Hon. 
BoBERT  S.  Morrison: 

I  J  the  court  please:  I  have  been  appointed  by  the  bar  of  Lake  to  pre- 
sent the  following  resolutions  on  the  death  of  Hon.  GEORas  G.  Whiter 
late  a  lawyer  conversant  with  contentions  in  this  court: 

''  BESOLTJTIOlffil  OF  RbBFECT. 

"  Whereas,  The  members  of  the  bar  of  Lake  county  have  learned  of 
the  sudden  death  of  the  Hon.  George  G.  Whttb,  our  much  esteemed 
brother,  and  for  many  years  an  able  and  honored  practitioner  at  this 


"  Resolved,  That  while  the  memory  of  Mr.  White  deserves  to  be  cher- 
ished by  us  as  a  friend,  and  by  the  public  as  a  valuable  and  upright 
citizen,  the  bar  desires  especially  to  remember  him  to-day  as  an  accom- 
plished and  honored  lawyer,  whose  labors  have  been  most  honorable  to 
bimself  and  his  family  and  most  valuable  to  the  profession. 

**  Resolved,  That  we  extend  to  the  famUy  of  the  deceased  the  ezpres- 
flion  of  our  earnest  and  sincere  condolence  in  their  bereavement. 

**  Resolved,  That  a  copy  of  these  resolutions  be  transmitted  to  the 
family  of  the  deceased,  and  be  also  presented  to  the  several  courts  of 
record  of  Lake  county,  and  to  the  supreme  court  of  the  state  of  Ck>lo- 
rado,  and  to  the  circuit  court  of  the  United  States  for  the  district  of 
Colorado,  with  the  request  that  they  be  spread  upon  the  records  thereof. 

'*  A.  S.  Weston,  Chairman, 

'^  J.  B.  BiSSBLL, 

**  Chas.  a  Thomas* 
"  M.  S.  Taylor, 
"  A.  Danford, 
"A.  W.  Ruceer, 
"Clinton  Reed, 


CommUtee.*' 
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In  presenting  these  resolutionB,  I  have  to  say  that  in  every  man  (A 
mark  and  character  is  developed  some  one  faculty  which  enables 
him  to  prove  his  genius  and  assert  dominion  over  the  mass  of  his 
fellows. 

In  the  c^use  of  the  distinguished  person  named  in  these  resolations, 
that  one  faculty  was  the  power  of  touching  the  heart  by  an  appeal  to 
the  human  sympathies,  in  reaching  the  passions  which  are  stronger 
than  the  intellectual  faculties,  and  assert  the  subjection  of  the  mind  to 
the  soul. 

Like  every  other  nascent  commonwealth,  this  state  has  produced  a 
greater  proportion  of  strong  men  than  come  to  the  surface  in  older 
communities ;  each  has  a  different  stone  to  lay  in  building  the  common 
fabric ;  each  furnishes  his  native  or  acquired  talent  in  raising  the  arch; 
but  to  one  alone,  or  at  least  to  one  typical  class,  is  reserved  the  setting 
of  the  key,  and,  to  my  mind,  this  honor  belongs  to  the  magnetic  orator, 
a  good  man  reaching  out  with  heart  and  voice  to  the  instincts  of  other 
good  men,  rather  than  to  him  who  worships  that  divinity  known  by 
the  name  of  human  reason. 

This,  then,  was  the  power  which  George  G.  White  had  in  a  promi- 
nent degree,  as  all  who  knew  him  acknowledged,  and  which  placed 
him  among  the  leaders  of  the  bar  and  people  of  this  state,  both  as 
lawyer  and  legislator.    But  there  comes  a  power  which, 

"  When  we  have  wandered  all  our  ways, 
Shuts  up  the  volume  of  our  days," 

and  to  the  power  of  the  destroyer,  the  leveler,  common  enemy,  the 
common  friend,  that  just  and  mighty  thing  called  death,  that  eloquent 
persuader  to  equality,  this  man  and  friend  has  yielded,  and  has  gone  to 
add  one  to  the  army  of  the  silent  host,  which,  without  arms  or  com- 
mander, is  gathering  for  the  last  review. 

With  these  words  for  a  man  who  was  my  friend  and  partner,  I  ask 
that  these  resolutions  be  spread  upon  the  records  of  this  court. 

The  following  response  on  behalf  of  the  court  was 
made  by  Mr.  Justice  Stone: 

On  behalf  of  the  justices  of  this  court,  it  is  fitting,  and  but  just  to 
the  memory  of  the  deceased,  to  say  that  we  share  in  the  feelings  and 
sentiments  expressed  in  the  resolutions  presented.  Death  appears  in  a 
doubly  unwelcome  and  cruel  aspect  when  it  suddenly  strikes  do^^l  as 
its  victim  one  in  the  prime  of  life  and  in  the  full  strength  of  physical 
health.  To  say  that  Mr.  White  will  be  missed  from  his  place  in  the 
bar  of  the  state,  is  to  say  what  each  member  of  the  profession  who 
knew  him  will  long  feeL  He  was  an  active  worker  in  the  ranks  of  bis 
profession.  Always  earnest,  zealous  and  pronounced  in  his  convictions 
and  aims,  he  held  a  prominent  place  at  the  bar  as  well  as  in  public  life 
within  his  sphere  of  action.  Associated  with  him,  as  was  the  present 
Chief  Justice  and  myself  as  members  of  the  constitutional  convention 
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of  Colorado,  this  circumstance,  as  well  as  the  subsequent  relations  of 
attorney  and  judges  of  this  court,  imparts  more  than  a  usual  degree  of 
interest  to  the  feelings  we  are  called  upon  to  express  here  to-day.  We 
sincerely  add  our  testimony  to  that  of  his  brethren  of  the  bar  in  proof 
of  the  genuine  good  character  of  the  deceased,  as  a  lawyer,  as  a  citizen, 
and  as  a  husband  and  father.  To  the  bereaved  widow  and  children  we 
tender  our  sympathy  and  condolence.  And  for  ourselves,  may  this 
sadden  and  unlooked  for  death  of  our  brother  be  received  as  an  em- 
phatic reminder  of  the  uncertainty  of  lifers  tenure  and  the  importance 
of  being  ever  ready  for  this  solemn  event  in  all  our  relations  of  citizen- 
ship, society  and  family.  Sad  as  are  the  feelings  which  death  under 
all  circumstances  awakens,  yet  it  is  not  unmixed  with  a  pleasurable 
sense  of  relative  satisfaction  when  the  living  can  testify  to  the  useful- 
ness and  honor  of  the  life  that  has  departed. 

The  resolutions  will  be  spread  upon  the  records  of  this  court  as  a 
testimonial  to  the  character  and  in  perpetuation  of  the  memory  of 
George  G.  White. 


CASES  DETERMINED 


IS  THB 


CfllT  OF  liE  STAIE  OF  COLORADO. 


APRIL  TERM,  1884. 


Eellebmak  t.  The  Ckescent  Milleng  &  Elevatob 

Company. 

Error  to  County  Court  of  Arapahoe  Courdy. 

M668TB.  Franob  and  Rogers,  for  plaintiff  in  error. 

Messrs.  Bxjllioe,  Baxter  and  Dioeson,  for  defendant 
in  error. 

Stone,  J.  The  only  question  properly  raised  by  the 
assignments  of  error  in  this  case  is  the  same  as  that  in 
the  case  of  Simmons  v.  The  Calif omia  Powder  WorhSy 
just  decided,  and  hence,  the  reasons  for  the  opinion  of 
this  court  in  that  case  are  equally  applicable  to  this. 

The  constitutional  question  raised  by  counsel  in  argu- 
ment relates  to  the  Civil  Code  act  of  1877,  and  not  to  the 
act  of  1881,  which  is  here  involved. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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Tm  Snyder  v.  Voorhes,  Executrix,  etc. 

19    fi! 

In  an  action  to  cancel  and  set  aside  a  deed  of  record,  on  the  ground 
that  it  was  never  delivered,  and  its  possession  procured  by  the 
grantee  by  fraud — the  grantee  being  dead,  his  heirs  are  necessary 
parties.  A  complaint  against  the  executrix  only,  ?idd  bad  on  de- 
murrer. 

Appeal  from  District  Court  of  Pueblo  County. 

The  case  is  stated  in  the  opinion. 

Mr.  E.  J.  Bennett  and  Mr.  G.  Q.  Richmond,  for  appel- 
lant. 

Mr.  J.  W.  Horner  and  Messrs.  Patton  and  Umy, 
for  appellee. 

Stone,  J.  The  complaint  of  the  appellant,  as  plaintiff 
in  the  court  below,  alleged  that  her  husband,  being 
indebted  to  James  L.  Voorhes,  the  husband  of  appel- 
lee, the  defendant  below,  gave  his  promissory  note  there- 
for, payable  to  Flora  L.  Voorhes,  the  said  defendant; 
that  afterwards,  for  the  purpose  of  discharging  said 
indebtedness,  the  plaintiff  executed  a  deed  conveying  cer- 
tain land  lying  in  the  county  of  Pueblo,  to  the  said  James 
L.  Voorhes,  and  deposited  the  said  deed  as  an  escrow 
with  one  M.  G.  Bradford,  to  be  delivered  to  the  said 
grantee  upon  condition  that  the  note  aforesaid  should  be 
surrendered  and  delivered  to  said  depositary;  that  subse- 
quently the  said  Bradford  offered  to  deliver  the  deed  to 
the  said  grantee  and  his  wife,  the  defendant,  upon  the 
condition  aforesaid,  but  that  both  said  grantee  and  de- 
fendant refused  to  comply  with  said  condition  and  deliver 
up  the  note;  that  afterwards,  in  the  absence  of  said  Brad- 
ford from  his  house,  the  said  grantee  went  to  said  house, 
and,  upon  pretense  of  examining  said  deed,  obtained  the 
same  from  the  wife  of  Bradford,  and,  without  the  knowl- 
edge or  consent  of  said  Bradford,  or  of  the  plaintiff, 
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carried  the  deed  away  and  had  the  same  recorded,  fraud- 
ulently and  in  violation  of  the  condition  of  its  delivery, 
etc.  That  the  said  note  has  never  been  delivered  up  nor 
canceled,  the  said  land  never  been  paid  for,  nor  has  there 
ever  been  any  consideration  for  said  deed.  That  neither 
the  said  James  L.  Voorhes  nor  his  said  wife,  the  defend- 
ant, has  ever  owned  nor  been  in  possession  of  said  land, 
but  that  the  plaintiff  is  now,  and  has  been,  in  continuous 
possession  of  said  land,  and  the  ownership  in  fee  thereof. 
That  subsequent  to  the  recording  of  the  deed  as  aforesaid, 
the  said  James  L.  Voorhes  died,  leaving  a  will,  by  which 
the  said  Mora,  the  defendant,  was  appointed  the  sole 
executrix  thereof;  that  said  will  was  probated  in  the 
county  of  Onondaga,  in  the  state'  of  New  York,  and  said 
defendant  thereupon  qualified  as  said  executrix,  and 
entered  upon  the  duties  thereof.  That  the  said  deed  so 
fraudulently  obtained  and  recorded  as  aforesaid  is  a 
cloud  upon  the  title  of  the  said  lands  of  the  plaintiff,  and 
the  complaint  therefore  prays  that  the  same  be  adjudged 
fraudulent  and  void;  that  it  be  set  aside,  canceled  and 
expunged  from  the  records,  and  for  general  relief. 

This  complaint  was  demurred  to  by  the  defendant,  the 
demurrer  was  sustained,  and  the  plaintiff  appeals  to  this 
court,  assigning  for  error  the  ruling  of  the  court  below 
in  sustaining  the  demurrer  and  rendering  judgment 
thereon. 

The  principal  question  raised  by  the  demurrer,  and  the 
only  one  we  need  pass  upon  under  the  assignment  of 
errore,  is  whether  the  proper  and  necessary  parties  are 
made  defendants  in  the  action. 

On  the  part  of  the  appellant  it  is  insisted  that,  since 
there  was  no  valid  delivery  of  the  deed,  no  interest  in  the 
premises  passed  by  the  conveyance  to  the  decedent,  as 
grantee,  in  his  life-time,  and  hence  neither  his  heirs  nor 
devisees  have  any  interest  to  be  affected  by  the  decree 
prayed  for  in  this  action.  While  it  is  true  that  a  deed 
delivered  wrongfully  and  fraudulently,  or  without  au- 
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thoriiy,  and  contrary  to  the  conditions  of  its  deliy^y,  as 
averred  in  this  complaint,  like  an  undelivered  deed,  passes 
no  estate  or  interest  thereby,  yet  the  averments  of  the 
complaint  in  this  case  are  facts  to  be  established  upcm 
trial;  and  while  these  averments  are,  by  the  demurrer, 
admitted  to  be  true  as  against  the  sole  defendant  sued,  as 
executrix,  yet  they  are  not  admitted  as  against  any  one 
not  a  party  to  the  action.  Taking  the  complaint  as  tnie^ 
the  deed  in  question  having  been  properly  executed  by  a 
competent  grantor  and  upon  a  sufiBcient  consideration,  to 
a  competent  grantee,  would,  upon  a  good  delivery,  operate 
to  pass  the  estate  therein  described,  and  the  heirs  or  dev- 
isees of  the  decedent  grantee  dying  seized  of  the  prem- 
ises would  be  the  real  parties  in  interest  to  be  affected  bj 
a  judgment  or  decree  in  this  action.  Their  possible  in- 
terest cannot  be  admitted  away  by  the  executrix;  sach 
heirs  or  devisees,  in  whom  the  estate  would  be  vested  in 
case  the  conveyance  were  valid,  are  entitled  to  their  daj 
in  court,  and  to  have  an  opportunity  to  contest  the  aver- 
ments of  the  complaint  in  the  action.  In  real  actionS) 
or  one  like  this,  in  which  the  title  to  realty  is  affected,  it 
is  as  important  to  the  parties  plaintiff  as  to  parties  de- 
fendant to  have  the  proper  and  necessary  parties  before 
the  court,  in  order  that  they  may  be  bound  by  the  judg- 
ment. We  think  there  was  no  errcH*  in  the  ruling  and 
judgment  of  the  court  in  sustaining  the  demurrer  upon 
the  ground  of  a  defect  of  proper  parties  defendant,  and 

the  judgment  will  be  accordingly  affirmed. 

Aprmed. 


TuoKEB  V.  Parks. 

Tlia  fopreme  court  may  zeverae,  and  direct  what  judgment  shall  be 
tared  in  the  court  below. 

Appeal  from  District  Court  of  Lake  Cotmtg. 
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Messrs.  R  D.  Tflottpso^,  Mabeham  and  Patterson, 
for  appellant. 

Mr.  D.  E.  Pabes^  for  appellee. 

Upon  petition  for  rehearing  the  following  opinion  was 
delivered. 

Per  Curiam:  Upon  a  full  consideration  of  this  case  and 
examination  of  the  numerous  authorities  cited  in  the 
briefs  filed  on  the  rehearing  herein,  we  agree  in  conclud- 
ing that  upon  authority  this  court  has  ample  power  to 
reverse  and  direct  a  judgment  in  the  present  case,  and 
that  the  ends  of  justice  will  be  subserved  thereby. 

It  is  therefore  ordered  that  the  court  below  Be  directed 
to  enter  a  judgment  in  accordance  with  the  opinion  here- 
tofore rendered  in  this  court  therein,  for  the  sum  of 
$7,946.20,  the  same  being  the  amount  of  the  value  of 
the  goods  in  controversy  as  admitted  by  the  pleadings, 
together  with  interest  on  said  amount  from  January  10, 
1880,  to  the  date  of  said  judgment,  if  the  plaintiff  shall 
elect  to  accept  such  directed  judgment  within  ten  days 
from  the  filing  of  the  remittitur  in  the  court  below; 
otherwise,  the  cause  will  stand  for  new  trial  as  heretofore 
remanded. 

It  is  further  ordered  that  the  appellee.  Parks,  be  ad- 
judged to  pay  the  costs  of  the  proceedings  in  this  court. 
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L  Time  checks  are  assignable  obligations,  and  need  not  be  accepted. 

3.  In  an  action  upon  such  "  time  checks,"  it  is  necessary  to  offer  some 
proof  of  the  agency  of  the  person  by  whom  they  were  made,  imless 
there  la  a  waiver  of  the  same.  Otherwise  nonsoit  should  be 
allowed. 

Appeal  from  County  Court  of  El  Paso  County. 


800        Rio  Grande  Extension  Co.  v.  Coby.   [AprU  T., 

The  facts  axe  stated  in  the  opinion. 

Messrs.  Wm.  Harrison,  L.  N.  Cuthbert  and  L  K 
Bass,  for  appellant. 

Mr.  J.  B.  Cochran,  for  appellee. 

Helm,  J.  This  action  was  brought  against  the  Exten- 
sion Company  by  appellee,  as  assignee  and  owner  of  five 
several  instruments  of  writing  known  as  time  checks. 
The  checks,  and  also  certain  separate  orders  relating 
thereto,  were  received  in  evidence  over  the  objections  of 
appellant.  There  is  no  claim  or  proof  that  these  orders 
were  ever  presented  to  or  accepted  by  the  company;  the 
judgment,  therefore,  cannot  rest  upon  them,  as  no  lia- 
bility on  its  part  thereunder  was  shown.  It  must  be  sus- 
tained, if  at  all,  exclusively  by  the  time  checks.  They 
are  alike  in  form,  and  the  following  example  is  all  that 
need  be  given  here: 

||>  "Colorado  Springs,  Colo.,  July  IT,  1880. 

2 §       "Paymaster  Rio  Grande  Extension  Company: 

O  9 

.^2  .      Due  Thos.  Flynn,  for  labor  in  month  of  July,  188  ,  as 

^^:j         laborer,  twelve  days,  at  $1.25  per  day $15  00 

I    &     Deduct  for  board 805 

Balance  due $U  95 


it 


T.  S.  Blackburn,  Foreman. 
"Approved:    F.  T.  Griswold. 
"Indorsements: 

his 

"Thos.  X  Flynn.     Witness:  E.  W.  Eosenberg." 

mark. 

These  checks  purport  to  be  written  acknowledgments 
of  indebtedness  executed  upon  a  settlement  with  the 
laborers  to  whom  they  were  given.  They  are  apparently 
made  for  the  information  and  guidance  of  the  company; 
and  therefore  we  might  perhaps  infer  that  they  were  in- 
tended to  represent  obligations  of  the  company. 

Each  acknowledges  a  definite  sum  of  money  to  be  due 
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from  some  one  to  a  payee  named  therein,  and  is  payable 
at  a  time  certain;  were  there  no  restricting  words,  they 
would,  therefore,  be  clearly  negotiable  under  our  laws. 
Chapter  9,  Greneral  Statutes.  The  indorsement  of  the 
payee's  name  upon  the  same  is  the  proper  mode  of  trans- 
ferring the  ownership  of  such  instruments. 

But  the  words  *'not  negotiable"  appear  written  or 
printed  across  the  end  of  these  checks.  It  is  unnecessary 
for  us  to  consider  whether  the  maker  has  power  to  take 
away  by  such  declaration  the  attributes  of  negotiability 
bestowed  upon  the  instruments  by  statute;  for,  in  the 
first  place,  they  still  remain  assignable  thereunder,  and 
secondly,  they  are  choses  in  action,  and,  as  such,  the 
ownership  might  be  transferred  by  assignment  independ- 
ent of  statute. 

Under  our  practice  (see  sec.  3  of  the  Code  of  Civil  Pro- 
cedure), the  equitable  rule  relating  thereto  prevails,  and 
the  action  should  be  in  the  name  of  the  purchaser  and 
assignee,  because  he  is  the  owner  and  real  party  in  inter- 
est. The  principal  effect  of  destroying  the  negotiability 
of  these  instruments  is  simply  to  render  them  subject  in 
suit  by  the  assignee  to  all  defenses  existing  prior  to  no- 
tice of  the  assignment  that  might  have  been  interposed 
to  an  action  by  the  original  payee.  Pomeroy's  Remedies 
and  Remedial  Rights,  sec.  157;  Combs  v.  Chandler^  33 
Ohio  St.  178;  Moore  v.  Metropolitan  Bank,  55  N.  Y.  41; 
Parsons  on  Contracts,  227. 

Objection  is  made  that  no  acceptance  of  the  time  checks 
by  the  company  was  proven;  but  if  a  recovery  can  be 
sustained  upon  them  at  all,  it  is  because  they  are  ac- 
knowledgments of  indebtedness  made  by  the  company 
itself;  they  are  more  in  the  nature  of  due  bills  than 
orders  or  bills  of  exchange,  and  no  acceptance  is  neces- 
sary; this  would  be  equally  true  could  they  be  regarded 
as  the  drafts  of  one  agent  of  the  company  upon  another 
agent.  Such  drafts  are  analogous  to  the  case  where  an 
individual  draws  upon  himself,  and  *^may  be  treated 
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either  as  acoepted  bills  oc  as  promiflsory  aotes."    1  Dan- 
iel's N^.  Inst,  sea  424. 

The  word  ^*  approved,"  near  the  signature  of  one  6ri9- 
wold,  appears  written  thereon;  it  may  be  that  GriswoU 
was  an  agent  of  the  company,  and  that  his  approval 
was  evidence  to  its  paymaster  of  the  justice  of  the  debt 
and  genuineness  of  the  time  check;  upon  this  subject 
we  are  not  enlightened  by  the  record;  but  this  supposi- 
tion, if  true,  only  recognizes  a  private  arrangement  or 
regulation  of  the  company  for  its  own  convenience  and 
protection,  and  in  no  way  changes  the  character  of  the 
instruments,  so  far  as  third  parties  ace  concerned. 

There  is,  however,  a  fatal  objection  to  the  recovery  had 
in  the  court  below.  The  action  was  originally  brought 
before  a  justice  of  the  peace,  and  was  tried  in  the  coanty 
court  on  appeal;  there  are,  therefore,  no  written  plead- 
ings; no  evidence  was  offered  by  the  defendant,  and 
hence  we  are  not  advised  of  its  defenses  except  as  they 
may  be  learned  from  the  objections  interposed  at  the  trial 
and  argued  upon  this  appeal.  From  these  sources,  it  ap- 
pears that  the  agency  of  the  drawer  of  the  time  checks 
was  not  admitted.  It  devolved  upon  plaintiff,  in  making 
his  prima  facte  case,  to  offer  some  proof  upon  this  point; 
he  introduced  none  whatever;  he  did  not  even  show  that 
the  checks  were  ever  presented  to  the  defendant  for  pay- 
ment; he  simply  offered  them  in  evidence,  together  with 
the  orders  above  mentioned,  and  rested;  he  might,  per- 
haps, be  excused,  under  section  1949,  General  Statutes, 
from  establishing  the  genuineness  of  the  signature  of 
the  maker;  but  some  slight  evidence  that  Blackburn  was 
an  agent  of  the  company,  authorized  to  execute  such  in* 
struments,  was  indispensable.  Angell  and  Ames  on 
Corp.  sec.  283;  Mrst  Nat  Bank  v.  Hogan^  47  Mo.  473; 
Northern  Cent  Ry  Co.  v.  Bastian^  15  Md.  501;  Part- 
ridge V.  Badger y  25  Barb.  171;  Chapman  et  al.  v.  Chicago 
&  N.  W.  Ry  Co.  26  Wis.  303;  Abbott's  Trial  Evidence, 
p.  40  and  notes. 
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,  Had  the  action  been  commenced  in  a.  court  of  record, 
the  complaint  would  have  averred  the  habiUty  of  defend- 
ant in  appropriate  terms;  it  might  perhaps  have  been 
sufficient,  even  though  there  were  no  special  allegation 
of  agency ;  but  the  absence  of  such  averment  would  be 
excused  simply  because  coi'porations  can  only  act  by 
agcHits,  and  in  law  the  act  of  the  agent  is  that  of  the 
principal.  The  liability  of  the  principal  could  hardly  be 
established  without  some  proof  of  the  agency. 

Whether  the  proceediogs  be  with  or  without  written 
pleadings,  the  facts  essential  to  constitute  a  cause  of  ac- 
tion must  be  given  in  evidence;  provided,  of  course,  that 
such  evidence  be  not  waived  by  the  conduct  of  the 
defendant  or  by  averment  or  admission  in  his  answer. 

As  already  intimated,  very  slight  proof  in  cases  like 
this,  on  the  part  of  the  plaintiff,  would  be  sufficient  to 
raise  a  presumption  of  agency,  and  cast  upou  defendan,t 
the  burden  of  showing  that  no  such  relation  existed  be- 
tween it  and  the  party  professing  to  act  in  its  behalf. 
This  rule  is  based  upon  tiie  fact  tba,t  knowledge  on  the 
subject  is  fully  possessed  by  defendant,  and  perhaps  diffi- 
evilt  of  attainmeoit  by  plaintiff. 

The  motion  for  a  nonsuit  should  have  been  allowed. 

The  judgment  will  be  reversed  md  the  q^ixjiae  remanded 

fpraA^wtdaL 

Heversed. 


8al»dury  y.  BLumov. 
Error  to  District  Court  of  BoMkler  Qountg. 
2f(98ara.  BAKHOir  .a^d  lSiLi&,ioT  plaintiff  iii.Qrror. 
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8  167 


Mr.  Platt  Bogers  and  Mr.  R.  H.  WHrriflj,  fgr  de- 
f eadant  in  error. 


S04  Sai^buky  v.  Ellison  [April  T., 

On  petition  for  rehearing  the  following  opinion  wu 
delivered  by 

Helit,  J.  We  discover  no  reason  for  changing  our 
views  upon  the  leading  questions  considered  in  the  opin- 
ion deciding  the  case. 

The  following  propositions  were'  announced  and  are 
still  adhered  to,  viz. : 

First  That  an  assignment  by  the  surviving  partner  of 
an  insolvent  firm  for  the  benefit  of  preferred  creditors  is 
invalid  in  equity,  when  the  question  is  properly  drawn 
in  issue,  and  that  this  was  true  before  the  adoption  of 
our  recent  statute  on  the  subject. 

Second.  That  in  actions  at  law,  appropriate  equitable 
defenses  may  be  interposed. 

Third.  That  if  the  defense  be  not  averred  in  the  an- 
swer, yet  be  fully  established  by  the  plaintiff  in  attempt- 
ing to  make  out  his  case  in  the  first  instance,  he  will  be 
deemed  to  have  waived  the  absence  of  averment,  and 
cannot  recover  if  objection  be  taken  by  defendant;  and 

Fourth.  That  this  waiver  takes  place,  under  our  prac- 
tice, whether  the  specific  defense  proven  by  the  plaintiff 
be  legal  or  equitable. 

But  these  propositions  must,  of  course,  be  understood 
with  the  qualification  that  the  legal  action  is  between  the 
proper  parties;  and  that  the  defense,  legal  or  equitable, 
is  one  of  which  the  defendant  is  entitled  to  the  benefit. 

In  their  argument  supporting  this  petition  for  a  re- 
hearing, counsel  urge  with,  considerable  force  that  the 
defendant  in  this  case  has  no  interest  in  the  equitable 
defense  above  stated,  and  was  not  entitled  to  plead  the 
same;  also,  that  the  question  of  fraud  in  the  assignment 
could  only  become  important  and  be  adjudicated  in  an 
action  to  which  the  surviving  partner,  and  the  unpre- 
f erred  creditors  as  well  as  the  assignee,  were  parties. 

We  have  decided  to  grant  the  prayer  of  the  petition,  for 
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the  purpose  of  more  fully  considering  these  questions;  the 
arguments  upon  the  rehearing  will  be  conflaed  thereto. 

Rehearing  allowed. 

Beck,  C.  J.     I  concur  that  a  rehearing  should  be 
granted. 
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Brown  v.  The  City  of  Denver. 

1.  It  was  no  doubt  the  intention  of  the  f  ramers  of  the  constitution  tliat 

cities  and  towns,  organized  after  its  adoption,  should  be  organized       7  306 
under  general  and  not  special  laws.     Section  IS,  article  XIV. 
But  that  it  was  not  intended  to  interfere  with  the  city  of  Denver, 
and  other  cities  and  towns  acting  under  special  charters  previously 
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granted  by  the  territorial  legislature,  is  apparent  from  section  14       7  30^ 

of  article  XIV.  20  47; 

""7  '305 
2l  While  the  prevailing  spirit  of  the  constitution  is  opposed  to  special       ^  76 

legislation,  it  is  not,  however,  prohibitory  of  all  special  legislation, 

but  only  such  ks  relates  to  certain  specified  subjects,  and  to  such 

other  cases  where  general  laws  are  applicable. 

8.  Whenever  it  is  sought  to  deprive  a  person  of  his  property,  or  to 
create  a  charge  against  it,  preliminary  to,  or  which  may  be  made 
the  basis  of  taking  it,  the  owner  must  have  notice  of  the  proceed- 
ing and  be  afforded  an  opportunity  to  be  heard  as  to  the  correct- 
ness of  the  assessment  or  charge. 

4.  A  valid  assessment  cannot  be  made  under  an  invalid  ordinance,  and 
its  constitutionality  is  to  be  tested,  not  by  what  has  been  done 
under  it,  but  by  what  it  authorizes  to  be  done  by  virtue  of  its  pro- 
visions. 

Appeal  from  District  Court  of  Arapahoe  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  H.  Brown,  for  appellant. 

Messrs.  Stallcup,  Luthe  and  Shafporth  and  Mr. 
Jakes  A.  Dawson,  for  appellee. 

Beck,  C.  J.  This  was  a  proceeding  instituted  in  the 
district  court  of  Arapahoe  county  to  enjoin  the  city  of 
Denver  and  its  clerk  from  certifying  to  the  county  derk 
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and  recorder  of  said  county  certificates  issued  by  the  city 
engineer  to  the  Denver  Sidewalk  and  Pavement  Company, 
certifying  that  said  company  had  constructed,  in  accord- 
ance with  its  contract  with  said  city  and  with  the  side- 
walk ordinance  thereof,  a  plank  sidewalk  on  Broadway 
street  in  said  city,  immediately  in  front  of  and  abutting 
upon  the  lots  of  the  plaintiff,  the  said  lots  being  duly  de* 
scribed  in  the  complaint. 

The  complaint  prays  that  a  writ  of  injunction  be  issued, 
forever  enjoining  the  city  and  its  clerk  from  certifying  to 
the  certificates  to  the  county  clerk  and  recorder,  and 
that  the  same  be  delivered  up  to  be  canceled,  as  a  cloud 
upon  the  title  of  the  plaintiff's  lots,  and  for  such  other 
and  further  relief  as  to  the  court  should  seem  proper. 

A  demurrer  was  interposed  to  the  complaint,  assigning 
as  ground  therefor  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  court  sustained  the 
demurrer,  and  the  plaintiff  electing  to  stand  by  her  com- 
plaint, gave  judgment  that  the  defendant  go  hence  with- 
out day. 

The  ordinance  referred  to  in  the  complaint  is  known  as 
the  "sidewalk  ordinance,"  and  was  passed  by  the  city 
council  of  the  city  of  Denver,  on  or  about  the  17th  of 
March,  A.  D.  1881,  to  make  provision  for  and  to  require 
the  construction  and  repairs  of  sidewalks  within  the  cor- 
porate limits  of  the  city.  It  requires  the  owners  of  lots, 
abutting  upon  streets  laid  out,  improved  and  in  common 
use  by  foot  travelers,  to  <x)nstruct,  at  their  own  expense, 
sidewalks  of  the  kind  described  by  the  ordinance.  By  its 
provisions,  the  pubUcation  of  the  ordinance  was  to  con- 
stitute notice  to  lot  owners  to  construct  the  required  side- 
walks within  sixty  days  thereafter,  the  kind  of  materials, 
manner  of  construction,  dimensions,  and  other  matters 
of  description  and  detail,  for  the  sidewalks  required  to  be 
constructed  in  different  portions  of  the  city,  being  speci- 
fied in  the  ordinance. 

Provision  was  made  for  awarding  a  contract  for  one 


1884.]  Brown  v.  City  op  Denver.  307 

year,  by  the  city,  to  the  lowest  responsible  bidder,  for  the 
construction  and  repairs  of  sidewalks,  under  the  ordi- 
nance and  under  the  directions  of  the  city  council.  The 
grading  was  to  be  done  by  the  city,  and  if  the  owners  of 
property  failed  to  construct  the  walks  within  the  pre- 
scribed  time,  the  contractor  was  to  proceed  and  build  the 
same,  and  upon  completion  thereof  the  city  engineer  was 
required  to  inspect  the  work,  and  if  found  to  be  done  in 
conformity  with  the  ordinance,  he  was  authorized  to  issue 
certificates  to  the  contractor,  which  should  state  the  num- 
ber of  linear  feet  constructed,  the  number  and  descrip- 
tion of  lots  and  blocks  before  which  the  same  was  con- 
structed, and  the  amount  due  the  contractor,  under  the 
contract,  for  the  portion  fronting  upon  each  lot. 

To  this  sum  was  to  be  added  fifty  cents  for  each  lot  of 
twenty-five  feet  frontage,  as  payment  for  furnishing 
grades,  inspections  and  other  services  by  the  city  engi- 
neer. These  certificates  were  to  be  presented  to  the  city 
clerk,  who  was  required  to  draw  a  warrant  in  favor  of 
the  contractor  upon  the  "  sidewalk  fund  "  for  the  amount 
called  for. 

The  ordinance  required  the  city  clerk  to  retain  the  cer- 
tificates for  a  period  of  thirty  days,  to  afford  the  owners 
of  such  property  an  opportunity  to  repay  the  amounts 
due  upon  the  lots  so  improved;  if  repayment  was  not 
made  within  that  time,  he  was  directed  to  certify  the  cer- 
tificates to  the  county  clerk  and  recorder  of  Arapahoe 
county,  who  was  required  to  place  the  respective  amounts 
named  in  the  certificates,  together  with  ten  per  centum 
penalty  thereon,  to  defray  the  cost  of  collection,  upon  the 
tax  list  of  the  current  year,  as  a  special  assessment 
against  each  of  the  lots,  to  be  collected  as  general  city  i 
taxes  are  collected. 

The  foregoing  provisions  of  the  ordinance  are  war- 
ranted by  an  act  of  the  legislature  approved  April  6, 
1877,  entitled  '*  An  act  to  reduce  the  law  incorporating 
the   city  of  Denver,  and  the  several  acts  amendatory 
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thereof,  into  one  act,  and  to  revise  and   amend  the 


same. 


)> 


Two  principal  objections  are  raised  as  to  the  validity 
of  the  ordinance,  one  being  that  the  statute  under  which 
it  was  enacted  is  in  contravention  of  the  state  constitu- 
tion, it  being  a  special  law,  and  therefore  void;  the  other, 
that  the  provisions  of  the  ordinance  are  in  contraven- 
tion of  both  the  state  constitution  and  the  constitution 
of  the  United  States,  in  not  affording  the  owners  of  the 
property  to  be  charged  with  the  expense  of  the  improve- 
ments provided  for,  an  opportunity  to  be  heard  in  respect 
to  the  same  before  such  assessments  became  fixed  charges 
against  their  property. 

In  Palmer  v.  Way  et  ai.  6  Col.  106,  we  considered  the 
question  whether,  under  our  constitution,  the  legislature 
could  authorize  the  city  council,  by  ordinance,  to  impose 
upon  the  owners  of  lots  fronting  upon  a  public  street 
the  burden  of  constructing  sidewalks  in  front  thereof, 
and  making  the  cost  of  construction  a  charge  upon  the 
property* 

The  conclusion  arrived  at  was  that  assessments  of  this 
character  could  not  be  sustained  by  virtue  of  the  power 
I  of  taxation  conferred  by  the  constitution,  but  might  be 
*"  upheld  as  a  police  regulation.  The  two  objections  to  the 
ordinance  above  mentioned  were  not  considered  in  that 
case,  and  we  will  now  proceed  to  consider  and  pass  upon 
them. 

First  Is  the  act  of  April  6,  1877,  amending  the  dty 
charter,  in  contravention  of  the  state  constitution  respect- 
ing special  legislation? 

It  was,  no  doubt,  the  intention  of  the  framers  of  the 
constitution  that  cities  and  towns  organized  after  its 
adoption  should  be  organized  under  general  and  not 
special  laws.  This  is  evident  from  the  language  of  sec- 
tion 13,  article  XIV:  **  The  general  assembly  shall  pro- 
vide by  general  laws  for  the  oi'ganization  and  dassi&ation 
of  cities  and  towns.    The  number  of  such  classes  shall 
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not  exceed  four,  and  the  powers  of  each  class  shall  be 
defined  by  general  laws,  so  that  all  municipal  corpora- 
tions of  the  same  class  shall  possess  the  same  powers, 
and  be  subject  to  the  same  restrictions." 

It  is  well  known,  however,  that  at  the  time  of  the 
adoption  of  the  constitution,  the  city  of  Denver  and 
other  cities  and  towns  were  acting  under  special  charters 
previously  granted  by  the  territorial  legislature.  That  it 
was  not  intended  to  interfere  with  these  special  charters 
is  made  apparent  by  section  14  of  said  article  XIV,  which 
is  as  follows:  ^^The  general  assembly  shall  also  make  pro* 
vision  by  general  law,  whereby  any  city,  town  or  village, 
incorporated  by  any  special  or  local  law,  may  elect  to 
become  subject  to  and  be  governed  by  the  general  law 
relating  to  such  corporations." 

This  section  clearly  indicates  that,  if  a  special  charter 
is  surrendered,  in  any  case,  for  the  purpose  of  organizing 
under  the  general  law,  to  be  passed,  it  must  be  by  the 
voluntary  act  of  the  corporation.  The  matter  is  left  to 
their  election. 

It  is  true  that  the  prevailing  spirit  of  the  constitution 
is  opposed  to  special  legislation.  It  is  not,  however,  pro- 
hibitory of  all  special  legislation,  but  only  to  such  as 
relates  to  certain  specified  subject's,  and  to  such  other 
cases  as  general  laws  are  applicable. 

Section  25,  article  V,  enumerates  the  prohibited  cases, 
and  concludes  as  follows:  ''In  all  other  cases  where  a 
general  law  can  be  made  applicable,  no  special  law  shall 
be  enacted." 

This  section  is  similar  to  section  53,  article  IV,  of  the 
Missouri  constitution  of  1875,  which  follows  the  enumera- 
tion of  cases  wherein  special  laws  are  prohibited,  with 
the  declaration:  '*  In  all  other  cases  where  a  general  law 
can  be  made  applicable,  no  local  or  special  law  shall  be 
enacted."  But  the  latter  section  goes  further,  and  de- 
clares that  whether  a  general  law  can  be  made  applicable 
ia  any  case  shall  be  a  judicial  question. 
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Prior  to  this  constitutional  provision,  the  courts  of  Mis- 
souri had  held  the  question  to  be  one  for  the  exercise  of 
legislative  discretion,  the  exercise  of  which  would  not  be 
interfered  with  by  the  courts.  Since  our  constitution 
does  not  make  the  question  a  judicial  one,  the  Missouri 
precedents  are  in  point.  In  the  case  of  The  State  ex  rd. 
Henderson  v.  The  County  Court  of  Boone  County^  50  Mo. 
317,  the  court  says:  **But  who  is  to  decide  when  a  gen- 
eral or  a  special  law  will  answer  the  best  purpose?  It 
strikes  me  that  this  rule  in  reference  to  general  or  special 
laws  is  laid  down  as  a  guide  for  the  legislature,  and  the 
legislature  is  to  judge  of  the  necessity  of  the  particular 
case.  The  legislature  is  quite  as  able  to  do  this  as  the 
courts.  The  legislature  must,  in  the  first  instance,  exer- 
cise their  discretion  as  to  the  necessity  of  a  special  instead 
of  a  general  act.  How  can  the  courts  control  that  dis- 
cretion? If  a  discretion  be  conceded  at  aU,  in  my  judg- 
ment, the  courts  have  no  right  to  control  it.  It  is  agreed 
that  there  is  no  discretion  in  regard  to  the  passage  of 
certain  enumerated  laws.  They  are  inhibited  by  the 
letter  of  the  constitution.  When  the  legislature  imder- 
takes  to  pass  these  inhibited  laws,  it  is  the  plain  duty  of 
the  courts  to  declare  them  unconstitutional."' 

The  above  views  appear  to  us  to  be  both  sound  and  ap- 
plicable to  the  phraseology  of  our  constitution.  They 
are  affirmed  by  the  subsequent  cases  of  The  State  ex  rel. 
Bobbins  v.  The  County  Court  of  New  Madrid,  51  Mis- 
souri, 83;  and  Hall  v.  Bray,  id.  288. 

Similar  views  upon  like  constitutional  provisions  are 
announced  in  The  State  of  Kansas  ex  rd.  Johnson  v. 
Hitchcock,  1  Kansas,  178;  and  Qentile  v.  The  State,  29 
Indiana,  409. 

Whether  a  special  city  charter  can  be  amended  by  a 
general  law,  applicable  to  the  whole  state,  so  as  to  meet 
the  necessities  of  a  particular  case,  may  be  a  close  ques- 
tion, or  such  an  amendment  may,  perhaps,  be  impossible. 
Certainly  the  first  body  to  pass  upon  that  question  is  the 
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legislature.  It  a  general  law  could  not,  for  any  reason, 
be  made  applicable  to  the  case,  then  a  special  law  is  au- 
thorized by  the  constitution  itself,  and,  with  the  authori- 
ties cited,  we  are  disposed  to  hold  that  the  decision  of  the 
question  is  for  the  legislature,  and  not  for  the  courts. 
Had  the  intention  been  to  make  it  a  judicial  question,  it 
should  have  been  so  expressed  in  the  constitution.  Of 
course,  any  attempt  by  the  legislature  to  evade  the  con- 
stitutional inhibitions  against  special  legislation  should 
be  promptly  thwarted  by  the  courts. 

Second.  Is  that  portion  of  the  ordinance,  the  validity 
whereof  is  questioned  by  this  proceeding,  in  contraven- 
tion of  the  constitution  of  the  United  States  and  of  the 
state  of  Colorado? 

The  constitutional  provisions  alleged  to  be  violated  are 
section  1,  article  XIV,  of  the  amendments  to  the  consti- 
tution of  the  United  States,  and  section  25,  article  II,  of 
the  constitution  of  this  state. 

The  former  provides:  "Nor  shall  any  state  deprive 
any  person  of  life,  Uberty  or  property  without  due  proc- 
ess of  law."  The  latter:  *'  That  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due  process  of 
law." 

Similar  provisions  appear  in  perhaps  aU  state  constitu- 
tions, and  they  have  been  elaborately  discussed  and  con- 
sidered by  the  ablest  courts  of  the  country,  including  the 
supreme  court  of  the  United  States.  The  conclusions 
reached  are  uniform  upon  questions  of  the  nature  in- 
volved in  this  case.  It  is  only  necessary,  therefore,  to 
state  the  result  of  the  adjudications. 

The  doctrine  of  the  authorities  is,  that  whenever  it  is 
sought  to  deprive  a  person  of  his  property,  or  to  create  a 
charge  against  it,  preliminary  to,  or  which  may  be  made 
the  basis  of  taking  it,  the  owner  must  have  notice  of  the 
proceeding,  and  be  afforded  an  opportunity  to  be  heard 
as  to  the  correctness  of  the  assessment  or  charge.  It 
matters  not  what  the  character  of  the  proceeding  may 
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be,  by  virtue  of  which  his  property  is  to  be  taken, 
whether  administrative,  judicial,  summary  or  otherwise; 
at  some  stage  of  it,  and  before  the  property  is  taken  or 
the  charge  becomes  absokite  against  either  the  owner  or 
his  property,  an  opportunity  for  the  correction  of  wrongs 
and  errors  which  may  have  been  committed  must  be 
given.  Otherwise  the  constitutional  guaranties  above 
cited  are  infringed. 

Learned  dissertations  upon  the  meaning  of  the  phrase, 
"due  process  of  law,"  have  been  written  by  judges  and 
law  writers,  but  as  applicable  to  summary  proceedings  of 
the  character  under  consideration,  its  meaning  is  com- 
prehended in  the  foregoing  paragraph.  If  the  law  author- 
izing the  proceedings  provides  for  notice  to  the  owner  of 
the  property  to  be  affected,  and  gives  him  an  opportunity 
to  appear  at  a  specified  time  and  place,  before  a  board  or 
tribunal  competent  to  administer  proper  relief,  in  order 
that  he  may  be  heard  concerning  the  correctness  of  the 
charge  before  it  is  made  conclusive,  the  constitutional 
requirements  are  satisfied. 

But  when  the  validity  of  a  law  or  ordinance  is  ques- 
tioned upon  the  ground  that  it  authorizes  the  taking  of 
property  without  such  notice  or  hearing,  the  objection  is 
not  obviated  by  proof  that  a  hearing  has  been  had,  as  a 
matter  of  favor,  in  the  case.  Nor  does  it  satisfy  the 
constitutional  requirements  that  the  assessment  is  fair 
and  just.  A  vaUd  assessment  cannot  be  made  under  an 
invalid  law  or  ordinance,  and  its  constitutionality  is  to 
be  tested,  not  by  what  has  been  done  under  it,  but  by 
what  it  authorizes  to  be  done  by  virtue  of  its  provisions. 
This  is  the  doctrine  of  the  following  cases,  and  many 
others  might  be  cited  to  the  same  effect,  but  reference 
to  them  will  be  found  in  the  cases  cited:  Stewart  v. 
Palmer,  74  N.  Y.  183;  Thomas  v.  Oain,  35  Mich.  155; 
Davidson  v.  New  Orleam,  96  U.  S.  97;  County  of  San 
Mateo  V.  Southern  Pacific  Railroad  Company j  8  Sawyer, 
238. 
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Testing  this  "sidewalk  ordinance"  by  the  foregoing 
principles,  it  is  found  to  be  defective,  both  as  to  matters 
of  notice  and  hearing*  The  only  notice  given  to  the 
owner  of  property  is  a  notice  to  construct  a  sidewalk  of 
a  certain  kind  and  dimensions  in  front  of  his  property, 
within  a  specified  time,  or  that  the  city  will  cause  it  to 
be  constructed  at  his  expense;  and  that  if  the  cost  of 
construction  is  not  repaid  within  another  specified  time, 
the  amount,  with  a  certain  penalty  added,  will  be  placed 
on  the  tax  roll  as  a  special  assessment  against  his  prop- 
erty, and  collected  in  the  same  manner  as  geneiul  city 
taxes  are  collected. 

The  notice  given  to  build  the  sidewalk,  or  that  the  city 
will  cause  it  to  be  built  at  the  owner's  expense,  is  not  the 
equivalent  of  the  notice  referred  to  in  the  authorities  and 
contemplated  by  the  constitution.  It  furnishes  no  infor- 
mation of  the  amount  of  the  assessment  that  will  be 
made,  nor  does  it  designate  a  time,  place  or  tribunal,  at 
and  before  which  a  hearing  may  be  had.  No  such  oppor- 
tunity is  afforded  at  any  stage  of  the  proceedings,  but 
the  expense  of  constructing  the  sidewalk  is  made  an 
absolute  charge  against  his  property,  upon  which  it  may 
be  sold  to  satisfy  the  same. 

Until  the  walk  is  built,  and  a  certificate  therefor  issued 
to  the  contractor,  the  owner  cannot  know  what  grounds 
of  complaint  he  may  have.  The  cost  of  grading  may  be 
include ;  the  lumber  or  the  materials  may  not  be  of  the 
quality  and  kind  required,  or  the  walk  may  not  be  made 
in  conformity  with  the  requirements  of  the  ordinance. 
In  this  respect,  the  ordinance  is  clearly  defective.  In 
so  far,  therefore,  as  the  ordinance  provides  for  making 
the  cost  of  construction  a  special  assessment  against  the 
property  improved,  and  for  the  manner  of  collecting  the 
same  without  notice  or  hearing,  we  are  of  the  opinion 
that  it  is  in  conflict  with  the  state  and  federal  constitu- 
tions, and  for  this  reason  invalid. 
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The  demurrer  to  the  complaint  should  have  been  over- 
ruled. 

The  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Helm,  J.    I  concur  with  the  majority  of  the  court  in 

the  reasoning  and  conclusion  upon  thp  latter  branch  of 

the  case,  and  therefore  in  the  reversal  thereof.    Upon 

the  subject  of  local  or  special  legislation,  I  am  not  at 

present  prepared  to  accept  all  the  views  expressed  in  the 

opinion. 

Beversed. 
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Exchange  Bank  v.  Ford  et  al. 

1.  Obligation,  as  employed  in  Bection  1834  of  the  General  Statutes,  and 

section  14  of  the  code  (section  18,  CJode  of  1888),  does  not  embrace 
or  apply  to  oral  contracts. 

2.  The  code  abolishes  forms  of  actiqn  merely,  and  provides  a  single 

method  of  pleading.  It  does  not  undertake  to  do  away  with  the 
distinction  between  legal  and  equitable  causes  of  action.  It  is  still 
the  general  rule  that  equitable  relief  cannot  be  secured  unless  an 
equitable  cause  of  action  or  defense  appear  in  the  pleadings. 

8.  Except  in  certain  specified  cases,  the  court  has  no  power  to  vacate  a 
judgment  after  the  term  at  which  it  was  rendered. 

4.  The  equitable  doctrine  that  partnership  debts  are  joint  and  several, 
does  not  obtain  in  a  purely  legal  action. 

Error  to  District  Court  of  Arapahoe  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  WiLLARD  Teller,  Mr.  C.  J.  Hughes  and  Messrs. 
Morrison  and  Filuus,  for  plaintiff  in  error. 

Mr.  M.  B.  Carpenter,  for  defendant  in  error. 

Helm,  J.  This  action  was  hrought  to  collect  a  partner- 
ship debt.  At  common  law  partners  are  held  to  be 
jointly  liable  for  the  firm  debts.     While  each  is  bound  for 
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the  whole  indebtedness,  and  while  a  judgment  might  be 
recovered,  under  some  circumstances,  in  an  action  at  law 
against  one  of  the  partners,  yet  the  liability  is  regarded 
as  joint  only,  and  not  as  joint  and  several. 

At  common  law,  therefore,  the  doctrine  of  merger, 
contended  for  by  defendant  in  error,  who  was  defendant 
below,  would  undoubtedly  govern  this  case;  and  he  could 
plead  the  judgment  rendered  against  his  co-defendants  in 
bar  of  the  proceedings  against  him  for  the  same  demand. 

A  desire  to  avoid  the  hardship  resulting  from  the  appli- 
cation of  this  common  law  rule  to  the  case  at  bar,  coupled 
with  the  general  importance  of  the  subject,  has  led  us  to 
give  the  questions  presented  more  than  the  usual  degree 
of  care  and  consideration. 

The  suit  was  first  brought  against  Ford  and  others  upon 
a  promissory  note;  Ford's  co-defendants  defaulted,  and 
judgment  was  rendered  against  them;  afterwards,  and 
before  the  trial  against  Ford,  plaintiff  voluntarily  amended 
its  complaint  so  as  to  abandon  the  note,  and  rest  the 
action  entirely  upon  the  original  indebtedness  represented 
thereby.  The  action  was,  therefore,  tried  against  Ford 
upon  an  unwritten  contract.  At  the  trial  the  former 
judgment  against  his  co-defendants  was  regarded  by  the 
court  as  a  merger  of  the  entire  cause  of  action,  and  upon 
this  ground  plaintiff's  right  to  recover  against  Ford  was 
denied. 

A  number  of  objections  to  the  position  taken  by  the 
court  below  are  presented  by  plaintiff  in  error,  and  are 
thoroughly  argued  by  counsel  for  both  parties.  As  at 
present  advised,  we  are  inclined  to  believe  that,  under 
our  practice,  the  doctrine  of  merger  might  be  held  inap- 
plicable to  the*  case,  provided  the  contract  is  one  of  those 
which  are  by  statute  declared  to  be  several  as  well  as 
joint. 

Bearing  directly  upon  this  subject  we  have  two  provis- 
ions, viz.:  Section  1834  of  the  General  Statutes,  which 
reads  as  follows:     ''All  joint  obligations  and  covenants 
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shall  hereafter  be  taken  and  held  to  be  joint  and  several 
obligations  and  covenants; "  and  section  14  of  our  Code 
of  Procedure,  to  wit:  "All  persons  jointly  or  severally 
liable  upon  the  same  obligation  or  instrument,  including 
parties  to  bills  of  exchange  and  promissory  notes,  and 
sureties  on  the  same  or  separate  instruments,  may  all  or 
any  of  them  be  included  in  the  same  action,  at  the  option 
of  the  plaintiff." 

The  principal  question  for  consideration,  as  we  view  the 
case,  is,  do  these  statutes,  or  does  either  of  them,  refer  to 
and  include  joint  oral  contracts;  or  was  it  the  intention 
to  confine  their  operation  in  this  respect  to  joint  special- 
ties, and  joint  simple  contracts  which  are  evidenced  by 
writing  ? 

Of  course  no  argument  is  necessary  to  show  that  the 
words  "  covenants  "  and  "  instruments  "  do  not  cover  un- 
written contracts;  our  inquiry  is,  therefore,  narrowed  to 
a  discovery  of  the  true  import  of  the  word  "obligation," 
as  used  in  these  statutes. 

This  word  has  two  well-defined  legal  meanings:  one  is, 
where  it  is  a  name  given  to  the  contract  itself;  the  other 
includes  those  cases  where  it  refers  to  the  duty  imposed 
upon  a  person  in  connection  with  his  contract  to  perform 
it,  or  to  a  liability  arising  from  his  contract  or  from  his 
actionable  tortious  conduct. 

The  first  class  formerly  covered  only  sealed  instruments 
wherein  the  obligor  was  bound  under  a  penalty  to  do  a 
certain  thing;  but  more  recently  it  has  been  frequently 
extended  to  all  written  contracts. 

Under  the  second  class.  Chief  Justice  Marshall,  in 
Slurgis  v.  Croivninshieldj  4  Wheaton,  193,  thus  defines 
one  meaning  of  the  word:  **  A  contract  is'  an  agreement 
wherein  a  party  undertakes  to  do  or  not  to  do  a  partic- 
ular thing;  the  law  binds  him  to  perform  his  engage- 
ment, and  this  is  the  obligation  of  the  contract." 

In  illustration  of  another  meaning  of  the  word  under 
this  class,  we  quote  the  language  of  Mr.  Justice  Smith  in 
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CrandaU  v.  BryaUy  15  Howard's  Pr.  E.  56.  Speaking  of 
a  certain  statute,  and  referring  to  the  word  obligation, 
used  therein,  he  says  that,  it  includes  all  cases  ^*  where 
the  action  would  not  rest  upon  the  contract^  but  would 
rest  upon  the  legal  duty;  where  the  law  rests  a  liability 
upon  a  man  guilty  of  fraud,  for  which  an  action  will  lie; 
whenever  fraud  and  damage  give  a  right  of  action,  the 
law  casts  a  liability  and  creates  an  obligation.^^ 

The  word  is  used  in  statutes,  as  well  as  in  text  books 
and  decisions,  with  these  different  meanings;  and  the 
significance  to  be  given  it  in  each  statut-e  must  be  gath- 
ered from  the  purpose  and  context  of  the  enactment. 
The  third,  and  perhaps  most  uncommon  legal  use  of  the 
word,  is  found  in  a  New  York  law;  it  reads:  "When  the 
defendant  has  been  guilty  of  fraud  in  contracting 
the  debt  or  incurring  the  obligation  for  which  the  action 
is  brought,"  etc.     15  Howard,  56,  supra. 

We  are  hardly  prepared  to  quarrel  with  the  court's  in- 
terpretation, above  given,  of  this  statute.  It  seems  rea- 
sonably certain  that  the  legislature  mean,  when  they 
speak  of  the  obligation  being  "incurred,"  a  liability 
affixed  by  law  to  the  fraudulent  conduct  mentioned. 
Contracts  are  either  expressly  made  by  the  parties,  or 
created  by  implication  of  law.  It  can  hardly  be  said 
that  they  are  ever  incurred;  the  liability  is  incurred 
when  the  contract  is  violated,  or  the  fraud  committed; 
and  when  the  word  "obligation"  is  used  with  reference 
to  this  liability,  the  obligation  may  also  be  said  to  be 
incurred. 

In  Hargrove  et  al.y  AdmWs,  v.  Cooke^  15  Ga.,  Lumpkin, 
J.,  says:  "In  Comyns'  Digest,  obligation  is  defined  to  be 
a  deed,  whereby  a  man  binds  himself  under  a  penalty  to 
do  a  certain  thing.  But  in  its  more  popular  sense,  the 
term  obligation  signifies  the  instrument  of  writing  by 
which  the  contract  is  witnessed." 

So,  also,  in  Illinois,  the  expression  "obligations and  cov- 
enants," in  a  statute  exactly  similar  to  our  said  section 
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1834,  was  construed  to  include  a  promissory  note,  and  the 
guarantors  thereon.     Oage  v.  Nat.  Bank,  79  HI.  62. 

It  has,  however,  recently  been  held  doubtful  if  this 
Elinois  statute  has  any  application  to  partnership  con- 
tracts.    Coates  V.  Preston  et  al.  105  111.  473. 

But  no  case  has  been  cited,  and  we  have  not  succeeded 
in  finding  one,  which  holds  that  this  word,  when  used  in 
a  statute  with  reference  to  the  contract  itself,  and  not 
the  duty  or  Uability  arising  thereon,  includes  oral  agree- 
ments. Brainard  v.  Jones  et  al.  11  Howard's  Pr.  E.  569, 
seems  to  hold  this  way,  and  has  been  mentioned  by  coun- 
sel as  doing  so,  but  the  action  there  was  upon  a  I'eplevin 
bond,  and  it  was  unnecessary  to  determine  this  question; 
besides,  in  Strong  v.  Wheaton,  38  Barb.  616,  this  case  is 
discussed,  and  no  such  interpretation  of  the  word  deduced 
therefrom. 

As  the  result  of  our  investigation,  we  feel  justified  in 
stating  the  conclusion  that  whenever  the  word  obligation 
is  used  in  a  statute  as  the  name  of  a  contract  —  as  it  is 
in  the  sections  now  under  consideration, —  an  agreement 
in  writing,  sealed  or  unsealed,  is  referred  to;  where,  in 
a  legislative  provision,  it  is  used  with  reference  to  legal 
duty  or  liability,  such  duty  or  Uability  may  arise  from 
an  oral  or  written  contract,  or,  in  some  instances,  from 
actionable  tortious  conduct. 

Counsel  for  defendant  in  error,  in  discussing  section  14 
of  the'code,  calls  our  attention  to  the  fact  that  through- 
out that  instrument,  whenever  a  general  indebtedness  or 
liability  is  mentioned,  other  expressions  are  used,  as 
** contract  or  transaction,"  ** alleged  hability,"  "jointly 
indebted,"  "transaction,"  "contract,  sealed  or  parol," 
"contract,  express  or  implied,"  "debts  or  liabilities," 
etc.  (see  sections  19,  21,  43,  58,  71,  91,  94,  etc.,  etc.). 
This  would  seem  to  indicate  that  the  legislature  had  in 
mind  the  meaning  of  the  word  obligation  we  contend  for, 
and  confined  it  thereto  in  section  14. 

We  are  not,  however,  entirely  without  direct  authority 
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in  support  of  our  conclusion  that  the  word  does  not  in- 
clude oral  contracts.  The  New  York  statute  is  similar  to 
our  said  section  14  in  this  respect;  the  supreme  court  of 
that  state,  in  construing  the  same,  use  the  following  lan- 
guage: ''The  word  obligation  must  be  confined  to  its 
legal  meaning,  and  it  does  not  embrace  a  cause  of  action 
not  evidenced  by  writing."  Strong  v.  Wheaton^  supra. 
See,  also,  Barker  v.  Cassidy,  16  Barb.  184. 

Mr.  Pomeroy  considers  at  length  the  statutory  provision 
existing  in  many  of  the  states  that:  *' Persons  severally 
liable  upon  the  same  obligation  or  instrument^  including 
parties  to  bills  of  exchange  and  promissory  notes,  may 
all,  or  any  of  them,  be  included  in  the  same  action  at  the 
option  of  the  plaintiff."  He  says  with  reference  thereto: 
"In  the  third  place,  there  is  no  limit  to  the  kind  of  con- 
tract from  which  this  several  liability  may  arise,  provided 
it  is  tvriting.  The  broad  language  of  the  clause  includes 
any  and  every  species  of  written  contract."  Pomeroy 's 
Remedies  and  Remedial  Eights,  sec.  404. 

This  is,  of  course,  not  binding  authority;  it  is  the  view, 
however,  of  one  of  our  ablest  legal  writers. 

It  is  argued  that  giving  this  restricted  meaning  to  the 
word  "obligation,"  in  said  section  14  of  the  code,  renders 
the  word  "  instrument "  entirely  superfluous;  that  "in- 
trument "  includes  all  written  contracts,  sealed  as  well 
as  simple;  and  that  unless  we  assent  to  the  proposition 
that  "obligation "  includes  oral  contracts,  we  violate  the 
rule  requiring  effect  to  be  given,  if  possible,  to  all  the  lan- 
guage used.  But  the  use  of  the  word  "obligation," 
under  the  common  law,  was  originally  confined  to  sealed 
instruments  of  a  certain  kind;  and  courts  have  not  always 
given  it  the  significance  we  have  adopted. 

The  supreme  court  of  South  Carolina  held  that  the 
statutory  phrase,  "bonds  or  other  obligations,"  did  not 
include  promissory  notes;  and  that  it  might  be  construed 
as  though  it  read  "bonds  or  other  contracts  under  seal." 
Executors  of  Bippon  v.  Executors  of  Townsendy  1  Bay, 
445. 
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In  Oale  v.  Myers,  4  Houston,  546,  the  supreme  court 
of  Delaware  decline  to  consider  promissory  notes  as  in- 
cluded in  the  statutory  expression,  ^'An  obligation  or 
written  contract."  There  are  doubtless  other  cases  like 
these,  and  in  them  we  discover  a  reason  for  the  legisla- 
ture's using  both  of  these  words,  and  also  expressly  de- 
claring that  "bills  of  exchange  and  promissory  notes" 
are  included  thereby.  Owing  to  the  doubts  surrounding 
the  subject,  and  inspired  by  an  abundance  of  caution,  the 
legislature  saw  fit  to  insert  both  words,  and  also  to  add 
the  explanatory  phrase.  In  so  doing,  we  think,  as  was 
said  by  the  supreme  court  of  Gteorgia  concerning  a  sim- 
ilar expression,  "they  were  guilty  of  no  vain  repetition." 
Hargrove  v.  Cooke,  supra. 

But  the  doctrine  that  in  equity,  without  statutory  pro- 
vision, partnership  debts  are  both  joint  and  several,  is 
claimed  by  defendant  in  error  to  cover  this  case. 

This  is  purely  a  legal  action;  it  is  in  the  nature  of 
assumpsit;  no  cause  of  action  in  equity  is  stated,  and  no 
equitable  relief  is  demanded  by  either  party.  The  code 
abolishes  forms  of  actions  merely,  including  the  differ- 
ence in  this  respect  between  actions  at  law  and  suits  in 
equity,  and  provides  a  single  method  of  pleading;  it  does 
not  undertake  to  do  away  with  the  distinction  between 
legal  and  equitable  causes  of  action;  it  does  not  rescind 
the  rule  that  the  allegation  and  the  proof  must  corre- 
spond, nor  the  correlative  principle,  that  the  judgment 
must  follow  the  pleadings.  To  procure  standing  in  a 
court  of  equity  and  obtain  equitable  relief,  the  pleader 
must  still  state  an  equitable  cause  of  action  or  defense. 
He  cannot  now,  any  more  than  he  could  before  the  code 
was  adopted,  obtain  the  benefit  in  a  court  of  law  of  prin- 
ciples like  the  one  here  invoked,  which  theretofore  ap- 
plied exclusively  to  chancery  proceedings. 

These  remarks  do  not  cover  instances  where  some 
equitable  principle  has  been,  by  express  statutory  lan- 
guage or  by  clear  implication,  incorporated  into  procedure 
at  law.    Nor  do  we  assert  that  no  case  can  ever  arise 
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wherein  a  party  may  have  the  benefit  of  a  defense  not 
presented  by  the  pleadings,  or  waive  objection  to  a  vari- 
ance between  the  pleadings  and  the  proof  and  judgment. 

We  are  of  the  opinion  that  the  foregoing  equity  doc- 
trine does  not  apply  to  this  case. 

The  last  position  taken  by  counsel  for  plaintiff  in  error 
which  we  shall  consider  is  that  the  court  erred  at  the 
trial  in  refusing  to  set  aside  the  judgment  previously 
taken  against  Ford's  co-defendants. 

The  judgment  which  plaintiflf  moved  to  vacate  was 
rendered  over  two  years  prior  to  this  trial;  a  number  of 
terms  of  the  court  had  passed  since  the  one  at  whicih  it 
was  entered;  it  was  in  plaintiff's  favor,  and  was  given 
upon  its  application.  The  motion  to  vacate  came  from 
plaintiff,  and  was  not  based  upon  any  want  or  defect  of 
jurisdiction,  save  as  hereinafter  mentioned;  no  fraud  or 
collusion,  and  no  irregular  or  improper  conduct  on  the 
part  of  the  defendants  in  procuring  the  judgment  to  be 
entered,  was  charged. 

Defendant  Ford  pleaded  this  judgment  in  bar  in  his 
answer  to  the  amended  complaint;  to  this  answer  no 
reply,  demurrer  or  motion  was  filed.  The  application  to 
vacate  was  not  interposed  until  the  trial  was  in  progress, 
and  until  plaintiff  had  rested  and  defendant  had  offered 
the  judgment  in  evidence  on  his  defense. 

The  motion  to  vacate  seems  to  rest  mainly  upon  the 
ground  that  the  judgment  was  rendered  after  jurisdiction' 
had  been  divested  by  the  filing  of  the  petition  and  bond 
for  removal  to  the  federal  court,  and  was,  therefore, 
void.  The  record  itself  does  not  bear  out  plaintiff's  as- 
sertion in  this  respect;  it  appears  that  the  judgment  was 
given,  and  the  petition  and  bond  were  filed,  on  the  same 
day;  but  the  record  entry  of  the  former  precedes  that  of 
the  latter,  and  we  infer  therefrom  that  this  was  the  order 
in  which  the  acts  took  place. 

It  cannot  be  said  that  the  judgment  in  question  is  void, 

even  if  we  admit  the  correctness  of  counsel's  position 
Vol,  vn— 21 
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that,  under  the  view  we  adopt  as  to  the  word  obligation, 
judgment  on  unwritten  joint  contracts  against  one  joint 
defendant,  without  a  determination  of  the  cause  as  to 
the  others,  is  irregular  and  void.  At  the  time  this  judg- 
ment was  pronounced,  the  action  was  upon  a  promissory 
note;  the  liability  upon  this  instrument  was  clearly  ren- 
dered several  by  section  1834,  ante;  under  section  146  of 
the  code,  we  are  of  opinion  that,  as  the  case  then  stood, 
judgment  might  properly  be  taken  against  one  defend- 
ant, and  the  cause  continue  as  to  another. 

The  abandonment  of  the  promissory  note  and  subse- 
quent procedure  upon  the  original  indebtedness  was^  as 
already  remarked,  plaintiff's  own  voluntary  act. 

Plaintiff  should  have  interposed  its  application  for 
relief  from  the  former  judgment  prior  to  the  trial  against 
Ford.  But  it  is  doubtful  if  this  application  would  have 
availed  anything,  had  it  then  been  made,  upon  any 
ground  that  could  truthfully  have  been  stated.  Courts 
have  very  Umited  discretionary  power,  except  for  a  few 
well  known  causes,  to  vacate  or  amend  their  judgments 
at  a  term  subsequent  to  the  rendition  thereof.  No  author- 
ities need  be  cited  to  the  proposition  that,  in  the  absenoe 
of  statute,  judgments  regularly  entered  are  beyond  the 
court's  control  after  the  term  has  expired.  A  judgment 
procured  by  fraud  or  by  irregular  or  improper  conduct  of 
the  successful  party,  or  one  entered  without  jurisdiction 
of  the  person  against  whom  it  is  given,  can  hardly  be 
said  to  be  regularly  entered.  These,  therefore,  constitute 
grounds  on  which,  upon  proper  showing,  courts  some- 
times presume  to  act  at  a  subsequent  term. 

Section  Y5  of  the  code  provides  for  relief  from  a  judg- 
ment taken  against  a  party  through  "mistake,  inad- 
vertence, surprise  or  excusable  neglect."  But  this  relief 
is  only  granted  upon  terms,  and  the  showing  therefor 
must  be  made  in  the  manner  pointed  out  by  statute;  if 
in  vacation,  it  must  be  within  five  months  after  adjourn- 
ment, and  satisfactory  reason  must  be  given  for  not  ap- 
plying during  the  term. 
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Plaintiff  in  error,  as  clearly  appears  from  what  we 
have  said,  was  not  in  a  position  to  secure  the  advantage 
of  any  of  the  foregoing  reasons  or  grounds  in  support  of 
its  motion. 

We  do  not  think  the  court  erred  in  overruling  the 

same.    The  judgment  must  be  affirmed. 

Affirmed. 


Brandenburg  v.  EErrHMAN. 

1.  In  an  action  of  forcible  entry  and  detainer,  under  the  statutes  of 

this  state,  an  appeal  does  not  lie  from  a  judgment  of  a  county 
court  to  this  court. 

2.  It  is  doubtful  whether  the  correctness  of  the  ruling  of  a  county 

court,  in  denying  an  appeal  to  this  court  in  such  a  case,  can  be  pre- 
sented on  a  writ  of  error  to  the  original  judgment. 

3.  Where  a  tenant  occupied  premises  for  several  years,  and  then  en- 

tered into  a  lease  for  one  year  certain,  fieldy  under  the  facts  in  this 
case,  that  his  former  occupancy  did  not  inure  to  his  benefit  and 
constitute  him  a  tenant  from  year  to  year,  upon  his  holding  over 
after  the  expiration  of  his  lease,  and  so  entitle  him  to  three  months' 
notice  to  quit,  under  the  statute. 

Error  to  County  Court  of  Arapahoe  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Waldheimer  and  Jenkins  and  Mr.  L.  0.  Rock- 
well, for  plaintiff  in  error. 

Mr.  J.  H.  Brown,  for  defendant  in  error. 

Beck,  0.  J.  This  was  an  action,  under  the  forcible 
entry  and  detainer  statute,  to  recover  possession  of  leased 
premises.  It  was  originally  instituted  before  a  justice  of 
the  peace,  the  complaint  alleging  the  letting  of  the  prem- 
ises for  one  year  to  the  plaintiff  in  error,  from  May  1, 
1880,  and  the  holding  over  by  the  latter,  after  the  expira- 
tion of  the  term^  and  demand  made  for  possession* 


324  Brandenburg  y.  Beithhan.        [April  T., 

The  plaintiff  obtained  judgment  before  the  justice, 
and  Ukewise  in  the  county  court  upon  appeal  from  the 
judgment  of  the  justice.  An  appeal  from  the  latter 
judgment  to  this  court  was  prayed  by  the  plaintiff  in 
error,  and  denied  by  the  court  below,  which  ruling  is 
assigned  as  the  first  ground  of  error. 

We  are  of  opinion  that  the  ruUng  was  correct,  for  the 
reason  that  no  appeal  lay  to  this  court  from  the  judg- 
ment of  the  county  court.  Section  17  of  the  forcible 
entry  and  detainer  statute  provides  that  "  appeals  and 
writs  of  error  to  the  supreme  court  from  tiie  judgments 
of  the  district  court,  and  writs  of  error  to  the  judgment 
of  any  county  court,  in  proceedings  under  this  chapter, 
shall  be  allowed  as  in  other  cases."  General  Statutes, 
p.  506. 

The  same  practice  existed,  in  this  class  of  actions,  under 
the  territorial  organization.  An  appeal  from  the  judg- 
ment of  a  district  court  lay  to  the  supreme  court,  and  a 
writ  of  error,  only,  lay  to  the  judgment  of  a  probate 
(now  county)  court.    R  S.  1868,  p.  336,  sec.  17. 

It  is  true  that  an  appeal  did  not  then  Ue  from  the  judg- 
ment of  a  probate  court,  in  any  case;  but  this  fact  does 
not  affect  the  question  whether  an  appeal  from  the  judg- 
ment of  a  county  court  now  lies,  under  the  same  statute. 
By  the  express  language  of  the  statute,  only  a  writ  of 
error  Ues  in  such  case.  Unless,  then,  the  right  of  appeal 
is  given  by  the  Civil  Code,  it  does  not  exist.  The  code 
provision  is:  "Appeals  to  the  supreme  court  from  the 
district  and  county  courts  shall  be  allowed  in  all  cases 
where  the  judgment  or  decree  appealed  from  be  final, 
and  shall  amount,  exclusive  of  costs,  to  the  sum  of  $20, 
or  relate  to  a  franchise  or  freehold."  Civil  Code,  p.  134^ 
sec.  415. 

This  is  the  same  provision  (excluding  the  words,  "and 
county  courts  ")  originally  enacted  in  1861  (Laws  1861, 
p.  286,  sec.  41).  It  was  copied  from  the  statute  of  Illi- 
nois, and  the  meaning  of  the  phrase — ^^or  relate  to  a 
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freehold^^^ — had  been  judicially  defined  previous  to  the 
enactment  of  1861. 

The  supreme  court  of  Illinois  had  said,  in  Rose  et  al.  v. 
Choteauj  15  HI.  167,  **  To  justify  an  appeal  on  the  ground 
that  the  judgment  relates  to  a  freehold,  the  right  of  a 
freehold  must  have  been  directly  the  subject  of  the  ac  - 
tion  —  not  incidentally  or  collaterally;  and  the  judgment 
must  be  conclusive  of  the  right  until  it  is  reversed." 

This  is  equivalent  to  saying  that  the  title  of  the  free- 
hold must  be  involved  in  the  litigation. 

Under  the  amended  practice  act  of  1877,  of  the  state  of 
Illinois,  instead  of  the  words,  "  or  relate  to  a  franchise 
or  freeliold,^^  the  phraseology  is,  ^^ where  a  franchise  or 
freehold    *    *    *    is  involved,^^ 

In  the  several  decisions  upon  the  effect  of  the  amended 
provision,  no  distinction  has  been  made  that  we  are 
aware  of,  between  the  force  of  the  words,  "  relate  to  a 
frechold^^^  and  the  words,  "  where  a  freehold  is  involved.^^ 
In  the  absence  of  an  adjudication  upon  the  point,  we 
are  of  opinion  that  the  amendment  does  not  exclude  an 
appeal  in  any  case  embraced  in  the  original  provision. 

Since  the  amendment  it  has  been  held  that  a  proceed- 
ing in  forcible  entry  and  detainer  does  not  involve  or  call 
in  question  the  title  to  land,  and  that  an  appeal  does  not 
lie  therefrom;  also,  that  a  proceeding  to  foreclose  a  mort- 
gage, or  a  proceeding  to  establish  and  enforce  a  mechan- 
ic's lien,  does  not  involve  a  freehold.  McQuirk  v,  Burry^ 
93  111.  118;  Pinneo  v.  Knox,  100  id.  471;  Clement  v.  ReitZy 
103  id.  315. 

We  deem  the  cases  cited  upon  this  point  conclusive  as 
to  the  force  and  meaning  of  the  phrase  referred  to.  Sec. 
94,  Sedgwick  <&  Wait  on  Trial  of  Title  to  Land. 

Another  point  made  in  favor  of  the  right  of  appeal  is, 
that  sec.  267  of  the  Civil  Code  abolishes  the  distinction 
between  the  actions  of  ejectment^  and  forcible  entry  and 
detainer;  makes  the  latter  a  concurrent  remedy  with  the 
code  substitute  for  ejectment,  and  makes  all  rules  of  prac- 
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tice,  including  appeals,  equally  applicable  to  the  proceed- 
ing, whether  it  be  under  the  code  remedy,  or  the  forcible 
entry  and  detainer  statute. 

Thi^  proposition  is  not  maintainable.  The  code  pro- 
vision cited,  itself  defeats  the  proposition.  Forcible 
entry  and  detainer  is  therein  recognized  as  an  existing 
and  concurrent  remedy  with  the  code  substitute  for  eject- 
ment, "in  all  actions  relating  to  the  possession  of  real 
estate."  It  is  not  stated  that  it  may  be  prosecuted  as  a 
code  remedy,  or  that  the  rules  of  practice  provided  by 
the  code  shall  apply  to  this  proceeding,  but  that  it  *'  mar 
be  prosecuted  in  accordance  with  the  law  of  this  state 
relating  to  forcible  entry  and  detainer." 

When  an  action  is  instituted  to  try  a  question  of  title 
in  a  court  having  jurisdiction  to  try  the  question,  the 
mere  form  of  the  complaint  is  immaterial.  Its  substance 
is  the  test  of  its  sufficiency.  But  if  the  action  be  insti- 
tuted in  a  court  not  having  such  jurisdiction,  an  appeal 
from  its  judgment  to  one  having  jurisdiction  does  not 
invest  the  latter  court  with  original  jurisdiction  to  tiy 
that  question.     Downing  v,  Florer  et  al,  4  Col.  209. 

Forcible  entry  and  detainer  is  a  statutory  remedy 
which  still  existS;  notwithstanding  the  code.  Justices  of 
the  peace  still  have  jurisdiction  of  this  remedy,  although 
they  may  not  now,  any  more  than  heretofore,  try  the 
question  of  title  to  a  freehold.  It  follows  that  this  stat- 
utory remedy  has  not  been  enlarged  by  the  code  provis- 
ion referred  to,  but  remains  in  force  for  the  purposes 
heretofore  employed. 

"We  have  considered  this  assignment  of  error  for  the 
reason  that  it  involves  an  important  question  of  prac- 
tice. It  is  doubtful,  however,  whether  the  correctness 
of  the  ruling  of  the  court  below,  in  denying  an  appeal  to 
this  court,  can  be  properly  presented  on  a  writ  of  error 
to  the  original  judgment.  It  is  said  in  Eager  v.  Eager, 
8  Bradwell,  356-362,  that  where  a  court  improperly  re- 
fuses to  grant  an  appeal,  the  proper  remedy  is  mandamus 
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to  the  court  below,  requiring  the  allowance  of  the  ap- 
peal. 

The  only  other  assignment  of  error  necessary  to  notice 
is,  that  the  court  erred  in  rendering  judgment  for  the 
plaintiff  below. 

The  ground  of  this  assignment  is,  that  plaintiff  in 
error  was  a  tenant  from  year  to  year,  and  was  entitled  to 
three  months'  notice  to  quit,  under  the  statute. 

The  evidence  shows  that  plaintiff  in  error  occupied  the 
premises  as  tenant  of  defendant  in  error  for  several 
years  prior  to  the  execution  of  the  lease  produced  upon 
the  trial. 

This  lease  bears  date  May  1,  1880,  is  signed  by  both 
parties,  and  is  for  the  term  of  one  year,  with  the  follow- 
ing agreement  as  to  another  year:  "  And  it  is  expressly 
understood  and  agreed,  that  in  case  the  said  party  of  the 
first  part  does  not  conclude  to  build  a  new  building  on 
the  said  premises  at  the  expiration  of  this  lease,  then  the 
said  party  of  the  second  part  is  to  have  the  first  privilege 
of  leasing  said  premises  for  another  year  after  the  expira- 
tion of  this  lease." 

We  cannot  subscribe  to  the  proposition  that,  because 
the  plaintiff  in  error  held  over  one  year  after  the  expira- 
tion of  the  term  mentioned  in  the  lease,  that  his  former 
occupancy  of  the  premises  inured  to  his  benefit,  and 
that  the  facts  of  the  case  constitute  him  a  tenant  from 
year  to  year. 

K  his  former  relation  was  that  of  tenant  from  year  to 
year,  that  relation  ended  when  he  entered  into  this  lease 
as  tenant  for  a  single  year.  At  the  expiration  of  the 
year,  the  contingency  mentioned  having  happened,  the 
testimony,  we  think,  shows  an  implied  contract  on  his 
part  to  hold  the  premises  for  the  second  year  on  the  same 
terms. 

The  fact  that  he  occupied  the  premises  during  the  sec- 
ond year,  and  that  he  claimed  to  do  so  under  the  lease, 
as  is  shown  by  his  testimony  upon  the  trial,  taken  in  con- 
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nection  with  the  stipulation  for  a  second  year  in  the  lease 
itself,  fairly  implies  a  contract  to  this  effect. 

Prior  to  the  expiration  of  the  second  year,  he  was  no- 
tified to  quit  at  the  «nd  of  the  year,  and,  refusing  to  do 
so,  possession  of  the  premises  was  duly  demanded  after 
the  termination  of  the  tenancy,  wfaidi  he  refused  to 
surrender.    We  think  the  judgm^it  was  correct,  and  it 

will  be  afiSrmed. 

Affirmed 
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Crrr  of  Denver  v.  Dunsmore. 

1.  The  general  current  of  authorities  supports  the^iew  that  when 
municipal  corporations  are  invested  with  the  exclusive  authority 
and  control  over  streets  and  bridges,  with  power  for  raising  money 
for  tlieir  construction,  improvement  and  repair,  a  duty  arises  to 
the  public  —  whether  expressly  en  joined  in  the  charter  or  not  — 
from  the  nature  of  the  powers  granted,  to  keep  them  in  a  reason- 
ably safe  condition  for  the  ordinary  mode  of  use  to  which  they  are 
subjected,  and  a  corresponding  liability  rests  upon  such  corpora- 
tions to  respond  in  damages  to  those  injured  by  a  neglect  to  per- 
form the  duty.  Such  duty  is  municipal  or  ministerial,  and  not 
governmental  or  discretionary.  Daniels  et  aL  v.  City  of  Denver. 
2  Col.  669,  distinguished. 
If  the  plaintiff,  in  his  own  case,  shows  that  he  brought  the  injury 
upon  himself,  he  may  be  nonsuited.  But  if  the  defendant's  faUuie 
of  duty  and  the  injury  to  the  plaintiff  are  shown,  and  it  does  not 
appear  tliat  the  plaintiff  brought  on  the  injury  by  his  own  negli- 
gence, such  proof  must  come  from  the  defendant. 

3.  When  the  measure  of  duty  is  ordinary  and  reasonable  care,  the 
'  question  of  negligence  is  one  for  the  jury  to  determine.    When 

the  plaintiff  has  made  a  prima  facie  case,  the  court  will  not  take 
it  from  the  jury. 

4.  Where  the  amount  of  damages  does  not  depend  on  computation,  as 

in  case  of  personal  injuries,  to  warrant  the  court  in  setting  aside 
the  verdict  as  excessive,  it  must  appear  that  the  amount  of  dam- 
.ages  given  by  the  jury  is  so  disproportionate  to  the  injury  received, 
as  to  show  that  the  jury  were  influenced  by  prejudice,  misappre- 
hension, or  some  corrupt  or  improper  consideration. 

5.  Tlie  court,  in  furtherance  of  justice,  may,  in  its  discretion,  allow  the 

usual  order  of  introducing  testimony  to  be  departed  from.  When 
the  defense  relies  upon  expert  testimony,  it  is  entitled  to  put  it  in 
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after  all  the  evidence  bearing  on  the  question  offered  by  plaintiff. 
And  if  the  court  allows  plaintiff  to  vary  the  state  of  facts  after 
the  expert  testimony  has  been  heard,  the  expert  witnesses  may  be 
recalled.  If  no  offer  to  recall  them  be  made,  the  case  will  not  be 
zeversed. 

Appeal  from  District  Court  of  Arapahoe  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  J.  L.  Jerome  and  Mr.  C.  W.  Wright,  for  appel- 
lant. 

Messrs.  Decker  &  Yonley,  for  appelleeo 

Beck,  C.  J.  The  principal  question  raised  by  the  as- 
signment of  errors  and  discussed  in  the  briefs  of  counsel 
for  both  parties,  is,  whether  an  implied  liability  rests 
upon  municipal  corporations  proper,  under  the  laws  of 
this  state,  to  keep  in  repair  the  streets  and  bridges  within 
their  corporate  limits;  and  whether  actions  lie  against 
them  at  the  suits  of  individuals  for  special  damages  suf- 
fered in  consequence  of  their  neglect  so  to  do. 

It  is  conceded  that  the  legislature  has  not  expressly 
given  such  right  of  action,  either  by  the  general  statute 
or  by  the  special  charter  under  which  the  cit/  of  Denver 
was  incorporated.  The  right  to  maintain  such  actions  for 
damages  therefor,  if  it  exists,  depends  upon  principle  and 
precedent. 

Judgment  was  rendered  against  the  city,  in  the  court 
below,  and  upon  this  appeal  its  counsel  says:  "In  seek- 
ing a  reversal  of  this  judgment,  the  reasons  urged  by 
apx)ellant  may  be  submitted  under  two  heads: 

**  1.  The  corporation  of  the  city  of  Denver  is  exempt 
from  all  liability  to  individuals  for  special  damages  suf- 
fered by  reason  of  failure  to  repair  streets  or  bridges. 
The  functions  of  the  corporation  are  purely  governmental, 
and  the  remedy  for  malfeasance  by  public  officers  is  by 
indictment. 
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"2.  We  rely  upon  the  specific  exceptions  reserved  by 
appellant  in  the  court  below." 

Counsel  on  both  sides  have  discussed  the  questions  in- 
volved very  fully,  and  have  cited  and  rely  upon,  as 
precedents  supporting  their  respective  theories,  a  list  of 
cases  extending  from  an  early  period  in  the  seventeenth 
century,  up  to  the  present  time. 

The  several  propositions  of  counsel  for  the  city,  upon 
the  first  ground  for  reversal,  as  we  understand  them,  are 
substantially  as  follows: 

First,  That  at  common  law  no  action  for  damages 
lay  against  a  municipality  for  negUgence  in  the  exercise 
of  its  public  duties  or  powers. 

Second.  The  almost  universal  rule  of  decision  is  that, 
in  the  absence  of  statute  to  that  effect,  no  such  liability 
attaches  to  quasi  municipal  corporations,  such  as  coun- 
ties and  unincorporated  towns. 

Third.  No  such  Uability  is  created  by  any  statute  of 
this  state,  as  against  either  municipal  corporations  proper 
or  quasi  municipal  corporations,  while  the  powers  con- 
ferred by  charter  in  the  one  case,  and  by  the  general  law 
in  the  other,  respecting  the  opening  and  maintenance  of 
highways  and  the  building  and  repairs  of  bridges,  are 
practically  the  same  in  both  cases.  No  such  liability, 
therefore,  exists  in  either  case. 

Illustrative  of  the  doctrine  contended  for,  counsel  for 
appellant  says,  if  this  accident  had  occmred  upon  a  high- 
way outside  the  city  hmits,  the  action  could  not  be  main- 
tained against  Arapahoe  county.  The  substance  of  the 
whole  argument  is,  that  the  courts  which  have  held  mu- 
nicipal corporations  liable  to  individuals  for  special  dam- 
ages have  done  so  in  violation  of  common  law  principles 
and  precedents,  and  without  assigning  any  logical  reasons 
why,  in  absence  of  an  express  statute  fixing  such  liabil- 
ity, the  same  rule  of  decision  should  not  be  applied  as  in 
cases  of  quasi  corporations,  against  which  it  is  not  pre- 
tended that  such  liabiUty  attaches. 
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Counsel  for  appellant  insists,  throughout  the  entire  dis- 
cussion, that,  unless  this  court  can  point  out  a  tangible 
distinction  between  the  powers,  privileges  and  duties  of 
these  two  classes  of  corporations  under  our  statutes,  the 
precedent  to  be  established  for  this  state,  respecting  their 
liabilities  in  actions  of  this  character,  must  be  the  same 
for  both  classes. 

As  to  this  proposition,  we  are  of  opinion  that  the  argu- 
ment of  counsel,  as  well  as  the  authorities  cited,  furnish 
much  stronger  reasons  for  maintaining  the  liability  of 
quasi  corporations,  in  view  of  their  extended  privileges 
and  powers  in  this  country,  than  for  the  rule  of  non- 
liability contended  for  as  to  municipal  ♦  corporations 
proper. 

The  line  of  reasoning  employed,  if  pursued  to  the  ex* 
tent  insisted  upon,  would  compel  us  to  decide  what  may 
be  an  open  question  in  this  state,  and  one  not  presented 
by  the  record  before  us,  viz.,  whether,  under  the  statutes 
of  this  state,  a  county  is  liable  to  an  individual  for  inju- 
ries resulting  to  him  or  his  property  from  neglect  of  the 
county  authorities  to  repair  a  bridge  or  highway.  It  is 
sufficient  to  say  that  we  do  not  consider  it  either  neces- 
sary or  proper  to  decide  that  question  in  this  case. 

That  quasi  corporations,  such  as  counties  and  unincor- 
porated towns  and  villages,  did  not  incur  such  liability 
by  the  rules  of  the  common  law,  is  clear  from  the  decis- 
ions of  the  EngUsh  courts.  It  is  likewise  true  that  the 
same  rule  of  decisions,  with  few  exceptions,  has  been 
followed  in  this  country  as  to  this  class  of  corporations. 

The  doctrine  seems  to  have  been  first  announced  in  the 
court  of  king's  bench  in  1788,  in  the  case  of  Russell  and 
others  v.  The  Men  Dwelling  in  the  County  of  Devony  re- 
ported in  2  Term  Eeports,  667. 

The  wagon  of  the  plaintiffs  was  da.maged  in  conse- 
quence of  a  county  bridge  being  out  of  repair,  and  they 
brought  suit  for  damages  against  the  inhabitants  of  the 
county. 
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It  was  held  that  the  action  could  not  be  maintained, 
the  ground  of  the  ruling  appearing  to  be,  that  the  county 
was  not  a  corporation,  and  had  no  corporate  fund  or 
estate  out  of  which  a  judgment  for  damages  could  be 
satisfied;  if  collected  out  of  the  private  estate  of  one  or 
more  individuals,  all  the  other  inhabitants  would  be  liable 
to  contribute  their  respective  proportions,  and  this  would 
give  rise  to  a  multipUcity  of  suits  for  reimbursement; 
that  even  if  the  county  could  be  regarded  as  a  corpora- 
tion, the  principle  that  damages  cannot  be  recovered 
against  the  corporators  in  their  individual  capacity,  would 
prevent  a  recovery;  also  that  there  was  no  precedent  for 
the  recovery  of  a  judgment,  under  8\ic]^  circumstances, 
save  where  the  legislature  had  given  a  remedy. 

We  perceive  nothing  in  the  grounds  assigned  for  deny- 
ing the  right  of  action,  or  in  the  reasoning  of  the  court) 
to  warrant  an  inference  that  such  an  action  would  not 
lie,  at  common  law,  against  a  municipal  corporation,  as 
to  which  the  obstacles  mentioned  in  that  case  did  not 
exist.  The  almost  necessary  inference,  from  the  lan- 
guage of  the  court,  would  seem  to  be  the  other  way. 

We  have  examined  a  number  of  the  English  cases  cited 
in  the  briefs  of  counsel,  and  find  that  the  right  of  action 
by  individuals,  against  chartered  municipal  corporations, 
for  damages  sustained  in  consequence  of  a  failure  to  re- 
pair public  improvements,  were  usually  upheld. 

It  was  held  in  Henly  v.  The  Mayor  of  Lyme,  5  Bing- 
ham, 91,  that  the  corporation  of  the  borough  of  Lyme, 
under  the  terms  of  its  roval  charter,  was  liable  to  an  in- 
dividual  whose  property  had  been  damaged  by  an  over- 
flow of  the  sea,  caused  by  the  neglect  of  the  corporation 
to  repair  certain  banks,  mounds  and  sea-walls. 

Another  leading  English  case,  holding  that  a  chartered 
corporation  was  liable  for  neglect  to  perform  duties  en- 
joined by  the  charter,  was  Mersey  Docks  v.  GUI  and 
Mersey  Docks  v.  Pierce  (tried  together  in  one  action),  11 
House  of  Lords  Cases,  686. 
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Plaintiffs  were  the  owners  of  a  cargo  of  guano,  and 
when  the  ship  carrying  it  arrived  at  the  port  of  Liver- 
pool, in  endeavoring  to  enter  one  of  the  docks  it  struck 
against,  and  became  imbedded  in,  a  large  bank  of  mud 
which  had  neghgently  been  permitted  to  accumulate  at 
the  entrance,  and  the  ship  and  cargo  were  damaged  in 
consequence. 

Mr.  Justice  Blackburn  delivered  the  joint  opinion  of 
the  judges  who  heard  the  argument,  reviewed  a  long  list 
of  cases  bearing  on  the  questions  raised,  and  held  that 
defendants  were  liable.  This  opinion  was  approved  by 
the  House  of  Lords. 

The  basis  of  the  recovery  in  these  and  similar  cases 
seems  to  have  been  that  the  privileges  and  emoluments 
granted  by  the  charters  constituted  a  consideration  for 
the  performance  of  the  duties  imposed  upon  the  corpora- 
tions, and  by  the  voluntary  acceptance  of  the  charters, 
the  corporations  had  bound  themselves,  in  the  nature  of 
a  contract,  to  the  performance  of  such  municipal  duties. 

In  HeiUy  v.  Mayor  of  Lyme,  supra,  the  royal  charter 
cast  upon  the  corporation  the  burden  of  maintaining  and 
repairing  sea-walls  and  other  public  improvements,  which 
formerly  devolved  upon  the  crown.  As  a  consideration 
for  the  performance  of  the  duties  imposed,  valuable  fran- 
chises and  property  rights  were  conferred  upon  the  cor- 
poration. It  was  considered  in  that  case  that  the 
acceptance  of  the  grant  was  the  equivalent  of  a  contract 
voluntarily  entered  into  by  the  corporation  to  make 
the  repairs. 

When  the  Mersey  Docks  Cases,  supra,  were  before  the 
House  of  Lords,  the  lord  chancellor,  Cranworth,  referred 

• 

to  the  case  of  Parnaby  v.  The  Lancaster  Canal  Com- 
pany, 11  A.  &  E.  223,  where  it  was  held  that  the  trust- 
ees, having  the  right,  by  virtue  of  their  charter,  to  levy 
tolls  for  their  own  profit^  in  consideration  of  making  a 
dock  or  canal,  the  common  law  imposed  upon  them  the 
duty  of  taking  reasonable  care  to  keep  it  in  such  repair 
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that  those  choosing  to  navigate  it  might  do  so  without 
danger  to  their  lives  or  property.  He  then  stated  that 
the  only  difference  between  the  latter  case  and  the  ap- 
peals under  con3ideration  was,  that  the  appellants  here, 
in  whom  the  docks  were  vested,  did  not  collect  tolls  for 
their  own  profit,  but  merely  as  trustees  for  the  benefit  of 
the  pubhc,  adding:  "I  do  not,  however,  think  that  this 
makes  any  difference  in  principle,  in  respect  to  their  lia- 
bility. It  would  be  a  strange  distinction  to  persons  com- 
ing with  their  ships  to  different  ports  of  this  country, 
that  in  some  ports,  if  they  sustain  damage  by  the  negli- 
gence of  those  who  have  the  management  of  the  docks, 
they  will  be  entitled  to  compensation,  and  in  others  they 
will  not;  such  a  distinction  arising,  not  from  any  visible 
difference  in  the  docks  themselves,  but  from  some  mu- 
nicipal difference  in  the  constitution  of  the  bodies  by 
which  the  docks  are  managed. " 

Mr.  Justice  Blackburn,  on  the  authority  of  Coe  v.  Wise, 
5  Best  &  S.  440,  says  of  corporations  like  the  Liver- 
pool docks,  formed  for  trading  and  other  purposes,  that 
though  they  act  without  reward  to  themselves,  yet  in 
their  very  nature  they  are  substitutions,  on  a  larger  scale, 
for  individual  enterprise.  He  then  lays  down  the  follow- 
ing rule  in  respect  to  their  liabihty :  *^  We  think  that  in 
the  absence  of  anything  in  the  statutes  (which  create 
such  corporations)  showing  a  contrary  intention  in  the 
legislature,  the  true  rule  of  construction  is  that  the  legis- 
lature intended  that  the  liability  of  corporations  thus 
substituted  for  individuals,  should,  to  the  extent  of  their 
corporate  funds,  be  coextensive  with  that  imposed  by 
the  general  law  on  the  owners  of  similar  works." 

The  justice  further  said  that  if  the  legislature  had,  by 
express  enactment  or  necessary  intendment,  enacted  that 
the  trustees  of  the  Liverpool  docks  should  not  be  subject 
to  such  liability,  it  would  be  an  end  of  the  question;  or 
if  it  were  enacted  that  none  of  the  revenues  received 
should  be  applied  to  the  purpose  of  discharging  liabilities 
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of  the  corporation,  it  would  go  far  to  show  that  the  legis- 
lature intended  that  it  should  not  be  liable.  Other 
actions  of  the  same  character  were  sustained  upon  similar 
grounds. 

In  the  case  of  The  Mayor  of  Lynn  v.  Turner,  Cowper, 
86,  an  action  for  damages  was  brought  against  the  cor- 
poration for  not  repairing  and  cleansing  a  certain  creek 
into  which  the  tide  of  the  sea  had  been  accustomed  to 
flow  and  I'eflow.  By  reason  of  the  neglect  to  repair,  as 
had  been  the  custom  from  time  immemorial,  the  sea  was 
prevented  from  flowing  therein,  the  creek  became  unnav- 
igable,  and  the  plaintiff  was  obliged  to  carry  his  corn 
round  about.  The  opinion  of  Lord  Mansfield  bases  the 
liability  of  the  corporation  upon  the  ground  of  prescrip- 
tion, inferred  from  the  fact  that  they  had  been  accus- 
tomed to  repair  from  time  immemorial.  He  adds  that  it 
might  be  the  very  condition  and  terms  of  their  creation 
and  charter. 

Upon  due  consideration  of  these  and  other  cases,  we 
are  of  opinion  that  sufficient  similarity  exists  in  the  fran- 
chises  conferred  upon  municipal  corporations  by  our  stat- 
utes  with  those  granted  by  charter  vmder  the  English 
laws  to  bring  our  corporations  within  the  rule  of  the 
common  law  respecting  duties  and  liabilities. 

The  differences  between  franchises  conferred  by  royal 
charter  on  the  one  hand,  and  by  our  statutes  on  the 
other,  relate  more  to  the  extent  of  the  privileges  gi-anted 
than  to  the  powers  conferred. 

Important  powers  and  valuable  benefits  are  granted  in 
both  instances,  and  in  neither  instance  are  they  forced 
upon  such  corporations.  Taking  the  most  conservative 
view,  they  are  voluntarily  accepted  by  the  citizens  com- 
posing such  municipal  bodies. 

We  see  no  reason  why  these  domestic,  organizations, 
upon  accepting  the  benefits  of  a  charter  of  incorpora- 
tion, conferring  the  powers  ordinarily  granted  over 
streets  and  bridges,  should  not  be  held  to  assume  corre- 
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responding  burdens   and  responsibilities  in  respect  to 
them. 

In  this  case  the  special  charter  of  the  city  of  Denver, 
which  is  veiy  similar  in  its  provisions  to  the  general  ia- 
corporation  acts,  vests  the  complete  control  and  govern- 
ment of  the  city  in  the  corporation.  It  is  empowered  to 
make  all  necessary  ordinances,  and  to  elect  and  appoint 
all  necessary  officers,  to  carry  into  effect  the  powers 
granted.  The  corporation  is  empowered  to  take,  hold, 
possess  and  enjoy  both  real  and  personal  property,  by 
deed,  gift,  bequest  or  otherwise,  and  to  sell  and  convey 
the  same  for  the  use  of  the  city.  It  is  empowered  to  sue 
and  be  sued,  and  ample  provision  is  made  for  the  raising 
of  revenue  for  all  purposes  of  the  corporation.  Full 
supervision  and  control  is  given  over  streets  and  bridges, 
with  power  '*  to  establish,  erect  and  keep  in  repair 
bridges; "  and  to  establish  grades,  open,  alter,  abolish, 
widen,  pave,  grade,  or  otherwise  to  keep  the  streets  and 
avenues  in  repair,  and  to  remove  all  obstructions,  and  to 
prevent;  all  encroachments  into  or  upon  the  same. 

A  strong  implication  arises,  upon  the  language  em- 
ployed in  the  charter,  that  it  was  the  legislative  intention, 
in  conferring  upon  the  city  the  full  supervision  and  con- 
trol over  the  streets  and  bridges  within  its  corporate 
limits,  with  the  means  of  creating  a  corporate  fund  for 
all  necessary  purposes  of  the  corporation,  that  the  dty 
should  assume  the  burden  of  keeping  the  streets  and 
bridges  in  repair.  If  such  can  be  said  to  have  been  the 
legislative  intent,  the  liability  for  damages  resulting  to 
individuals  from  neglect  to  repair,  logically  follows,  and 
the  principle  of  the  common  law  doctrine  becomes  appli- 
cable. 

That  doctrine  seems,  in  brief,  to  have  been,  that  the 
grant  and  acceptance  of  franchises  from  the  government, 
whether  by  individuals  or  corporations,  imposed  upon  the 
grantee  the  duty  of  performing  all  the  conditions  upon 
which  it  issued,  whether  such  conditions  were  expressly 
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stated  in  the  grant,  or  arose  by  necessary  implication  as 
the  consideration  of  the  grant. 

We  are  aware  that  this  view  is  not  in  harmony  with 
all  the  adjudications  upon  the  subject  in  this  country, 
but  we  believe  it  to  be  founded  in  sound  reason,  and 
know  that  it  has  the  sanction  of  a  great  preponderance 
of  authority. 

In  Weighfman  v.  The  Corporation  of  Wcishingtonj 
1  Black  (U.  S.),  39,  which  was  an  action  brought  against 
the  corporation  to  recover  damages  for  injuries  sustained 
by  the  falling  of  a  bridge  constructed  by  the  corporation, 
the  point  was  raised  that  no  action  would  he  at  common 
law  in  such  a  case.  Mr.  Justice  Cliflford,  in  announcing  the 
opinion  of  the  court,  ruled  against  the  objection,  remark- 
ingr  "  Reference  is  often  made  to  the  case  of  Russell  v. 
The  Men  of  Devon  (2  Term  R.  667)  as  an  authority  to  show 
that  no  action  will  lie  against  a  municipal  corporation  in 
a  case  like  the  present;  but  it  is  a  misapplication  of  the 
doctrine  there  laid  down.  Suit  wais  brought  in  that  case 
against  the  inhabitant^  of  a  district,  caUed  a  county, 
where  there  was  no  act  of  incorporation,  and  the  court 
held  that  the  action  would  not  lie;  admitting,  however, 
at  the  same  time,  that  the  rule  was  otherwise  in  respect 
to  corporations.  But  whether  that  be  so  or  not,  the  rule 
here  adopted  has  been  fully  sanctioned  in  all  the  English 
courts." 

The  rule  referred  to  in  the  opinion  as  adopted  in  that 
case  was  that,  when  a  duty  was  imposed  upon  a  munici- 
pal corporation  by  its  charter  to  keep  a  bridge  in  repair, 
in  consideration  of  privileges  granted  thereby,  the  means 
to  perform  being  within  the  control  of  the  corporation,  it 
became  liable  for  damages  sustained  by  individuals  from 
neglect  to  comply  with  the  requirement. 

The  only  difference  we  observe  between  that  case  and 
the  case  at  bar  is  that  the  duty  of  repairing  and  rebuild- 
ing were  there  expressly  enjoined  by  the  charter,  whei^eas 
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they  arise,  as  we  think,  by  necessary  implication  in  the 
present  instance. 

The  supreme  court  of  Virginia,  referring  to  the  English 
adjudications  upon  this  subject,  say:  "These  decisions 
proceed  on  the  ground  that  where  a  municipal  corpora- 
tion acts  in  the  exercise  of  powers,  or  the  discharge  of 
duties,  in  nowise  discretionary  or  governmental,  but 
purely  ministerial  in  their  character,  it  incurs,  like  a 
private  person,  the  common  law  liability  for  the  acts  of 
its  servants;  and  that  it  does  not  matter,  as  was  once 
intimated,  if  there  be  the  absence  of  special  rewards  or 
advantages,  it  being  considered  and  allowed  that  such 
gratuitous  function  is  to  be  regarded  as  a  burthen  ac- 
cepted under  the  charter  in  consideration  of  its  privi- 
leges." The  City  of  Richmond  v.  Long's  Adm'rs,  17 
Gratt.  376. 

Mr.  Justice  Selden,  in  his  very  able  opinion  in  Wed  v. 
Trustees  of  the  Village  of  Brockport^  16  N.  Y.  161,  makes 
the  declaration  that  *^upon  investigation  it  will  be  found 
that,  from  the  earliest  period  of  the  common  law,  aU 
grantees  of  franchises,  whether  individuals  or  corpora- 
tions, have  been  held  by  a  uniform  and  unbroken  series 
of  decisions  to  the  strictest  performance  of  every  condi- 
tion of  the  grant,  either  express  or  implied." 

Mr.  Justice  Hunt,  referring  to  the  case  of  City  of 
Detroit  v.  Blackeby^  21  Mich.  84,  and  other  cases  which 
hold  that  no  such  liability  attaches  to  incorporated  cities, 
says:  ''  The  authorities  establishing  the  contrary  doctrin^ 
that  a  city  is  responsible  for  its  negligence,  are  so  numer- 
ous and  so  well  considered,  that  the  law  must  be  deemed 
to  be  settled  in  accordance  with  them."  Barnes  v.  Dis- 
trict  of  Columbia^  91  U.  S.  540. 

See,  also:  Nebraska  City  v.  CampbeU^  2  Black  (TJ.  S.) 
590;  Weet  v.  Village  of  Brockporty  16  N.  T.  161;  City  of 
Dayton  v.  Pease,  4  Ohio  St.  80;  Erie  City  v.  Schwingle, 
22  Pa.  St.  385;  Soper  v.  Henry  County ^  26  Iowa»  264; 
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Browning  v.  City  of  Springfield^  17  111.  143;  Town  of 
Waltham  v.  Kemper^  55  111.  346;  City  of  Richmond  v. 
Long^s  Adm*rs,  17  Gratt.  375;  Mears  v.  Comers  of  WiU 
mingtony  9  Iredell,  73;  Jansen  v.  City  of  Atchison^  16 
Kan.  358;  Smoot  v.  Mayor  of  Wecumpka,  24  Ala.  112; 
Grove  v.  City  of  Fort  Wayne,  45  lad.  429;  2  Dill.  Mun. 
Corp.  (3d  ed.)  sees.  980,  1017.  The  above  list  might  be 
largely  extended. 

While  the  decisions  of  many  respectable  courts  are  op- 
posed to  the  foregoing  views,  we  are  satisfied  that  the 
rule  announced  for  this  state  is  a  safe  and  equitable  one. 
That  it  ought  to  be  the  law,  is  evident  from  natural  rea- 
son and  the  plainest  principles  of  justice.  That  it  is  the 
law,  sufficiently  appears  from  precedent  and  the  decided 
weight  of  authority.  Whether  a  logical  distinction  is 
made,  by  the  courts  of  this  country,  between  municipal 
corporations  and  qttasi  municipal  corporations,,  respect- 
ing the  liabilities  of  the  two  classes,  in  view  of  the  greater 
powers  and  privileges  now  conferred  upon  the  latter  class 
by  the  statutes  of  the  several  states,  does  not  affect  the 
question  under  consideration.  The  general  current  of 
authority  supports  the  view,  that  when  municipal  corpo- 
rations are  invested  with  exclusive  authority  and  control 
over  the  streets  and  bridges  within  their  corporate  limits, 
with  ample  power  of  raising  money  for  their  construc- 
tion, improvement  and  repair,  a  duty  arises  to  the  public, 
from  the  nature  of  the  powers  granted,  to  keep  the  ave- 
nues of  travel  within  such  jurisdiction  in  a  reasonably 
safe  condition  for  the  ordinary  mode  of  use  to  which  they 
are  subjected,  and  a  corresponding  liability  rests  upon  the 
corporation  to  respond  in  damages  to  those  injured  by  a 
n^lect  to  perform  the  duty.  That  the  same  rule  obtains 
in  such  case,  whether  the  duty  is  specifically  imposed  by 
the  act  of  incorporation  or  not.  This  duty  is  municipal 
or  ministerial,  and  not  governmental,  as  asserted  by  ap- 
pellant. 

This  view  of  the  case,  and  the  rule  here  announced,  in 
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nowise  conflicts  with  the  ruling  referred  to  in  Danids  et 
al.  V.  City  of  Denver^  2  Col.  669.  The  failure  or  neglect 
there  complained  of,  was  the  failure  to  exercise  a  diso^ 
tionary  power  conferred  by  the  charter,  to  wit,  the  poww 
of  making  sewers  and  drains.  All  courts  agree  that 
the  failure  to  exercise  a  discretionary  power  is  not  action- 
able. But  the  neglect  here  complained  of,  is  to  keep  in 
repair  improvements  made  by  the  city.  When  the  power 
to  construct  such  improvements  is  assumed,  the  duty  to 
keep  them  in  repair  is  fairly  implied  and  becomes  per- 
emptory. 

Common  reason  teaches  that  streets  and  bridges  must 
be  kept  in  a  safe  condition  for  ordinary  use.  Under  the 
charter  of  this  dty,  no  one,  without  authority  from  the 
corporation,  can  in  any  manner  interfere  with  its  streets 
or  bridges,  either  for  the  purpose  of  making  repairs  or 
otherwise.  The  duty  of  making  repairs  is  essentially  a 
corporate,  as  distinguished  fix>m  a  governmental  duty, 
and  it  does  not  extend  outside  the  corporate  limits. 
Property  within  the  city  limits  is  not  taxable  for  road 
purposes  outside  such  limits. 

For  the  reasons  assigned  the  city  must  be  held  liable^ 
unless  the  exceptions  reserved  by  the  appeUant  upon  the 
trial  in  the  district  court,  and  referred  to  by  its  counsel 
under  the  second  head  of  his  argument^  shall  disclose 
sufiBcient  error  to  warrant  a  reversal 

First  Under  the  second  head  of  the  argument,  it  is 
claimed  that  the  right  of  recovery  was  defeated  by  the 
contributory  negligence  of  the  appellee. 

The  general  rule  on  this  subject  is,  that,  to  entitle  the 
plaintiff  to  damages,  he  must  have  used  reasonable  or 
ordinary  care  to  avoid  the  accident;  that  is^  such  care  as 
is  usuaUy  exercised,  under  like  circumstances,  by  perscHis 
of  average  prudence. 

If  the  plidntiff,  in  his  own  case,  shows  that  he  brought 
the  injury  upon  himself  by  his  own  carelessness,  he  may 
be  nonsuited;  but  if  the  defendant's  failure  of  duty,  and 
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the  injury  to  the  plaintiff,  are  shown,  and  it  does  not  ap* 
pear  that  plaintiff  brought  on  the  injury  by  his  own 
negligence,  such  proof  must  come  from  the  defendant. 
Wharton  on  Negligence,  sees.  423  to  42 Y;  Mayo  v.  Boston 
&  Maine  R.  B.  104  Mass.  137;  K.  P.  Ry  Co.  v.  Twomhly, 
AdnCx,  8  Col.  125. 

Williams,  J.,  says,  in  TT.  O.  &  P.  JJ.  B.  v.  McElweCj 
67  Pa.  St.  315,  "It  is  always  a  question  for  the  jury, 
when  the  measure  of  duty  is  ordinary  and  reasonable 
care.  In  such  cases  the  standard  of  duty  is  not  fixed, 
but  variable.  Under  some  circumstances  a  higher  degree 
of  care  is  demanded  than  under  others.  And  when  the 
standard  shifts  with  the  circumstances  of  the  case,  it  is 
in  its  very  nature  incapable  of  being  determined  as  mat- 
ter of  law,  and  must  be  submitted  to  the  jury,  to  deter- 
mine what  it  is,  and  whether  it  has  been  complied  with." 
The  following  is  mentioned  as  an  exception  to  this  rule: 
**  When  there  is  such  an  obvious  disregard  of  duty  and 
safety  as  amounts  to  misconduct,  the  court  may  declare 
it  to  be  negligence  as  matter  of  law.'' 

Another  judge  cites  several  cases  as  properly  with- 
drawn from  the  consideration  of  the  jury,  on  account  of 
inexcusable  acts  appearing  thei-ein,  as  attempting  to  cross 
a  railroad  track  by  going  between  two  cars  in  motion; 
leaping  from  a  train  in  motion;  crossing  a  railroad  track 
in  front  of  an  approaching  train  without  looking  up,  and 
the  like;  adding,  "But  in  all  these  cases  there  was  no 
dispute  about  the  facts;  nothing  material  was  left  in 
doubt.  There  was  no  question  as  to  the  credibility  of 
^tnesses,  and  nothing  w^as  left  to  be  inferred  in  the  way 
of  explanation  or  excuse."  Brooks  v.  SomerviUey  106 
Mass.  271. 

In  the  case  at  bar  the  plaintiff's  testimony  had  made 
out  a  prima  facie  C£^e  against  the  defendant,  at  the  time 
the  motion  for  nonsuit  was  presented.  It  had  been  shown 
that  the  appellant  had  permitted  a  bridge  in  one  of  the 
principal  thoroughfares  of  the  city  to  become  unsafe  for 
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the  ordinary  use  to  which  it  was  daily  subjected;  and, 
with  full  notice  of  its  unsafe  condition,  had  failed  to 
either  properly  repair  it,  or  to  give  any  warning  of  its 
unsafe  condition;  that  while  one  of  the  freight  teams 
belonging  to  the  City  Transfer  Company,  of  which  ap- 
pellee was  foreman,  was  crossing  the  bridge  with  a  load 
of  rock,  of  less  than  the  ordinary  weight  for  such  teams, 
a  wheel  of  the  wagon  crushed  through  the  floor  of  the 
bridge,  going  down  to  the  hub,  and  while  endeavoring  to 
pry  it  up,  by  the  use  of  levers  and  f  ulcruras,  the  timbers 
gave  way  and  the  bridge  fell  to  the  bottom  of  the  creek, 
carrying  the  appellee  with  it  and  breaking  his  leg.  Ac- 
cording to  his  own  testimony  he  did  not  know  the  bridge 
was  unsafe.  He  did  know  that  the  surface  of  the  bridge 
was  worn  by  the  immense  traflSc  over  it,  and  that  it 
would  shake  when  a  load  of  freight  was  crossing,  but 
did  not  know  of  the  unsoundness  of  the  frame  or  tim- 
bers. 

,  It  is  difficult  to  perceive,  in  view  of  the  authorities, 
how  it  could  be  determined,  as  a  question  of  law,  at  the 
close  of  the  appeUee's  testimony,  that  he  had  been  guilty 
of  contributory  negligence.  Such  conclusion  could  only 
be  reached  by  deciding  that  he  did  not  adopt  proper  means 
to  extricate  the  wagon.  Up  to  that  time  no  proof  to  that 
eflfect  had  been  introduced.  It  could  only  have  been  in- 
ferred from  the  falling  of  the  bridge.  As  appellee's  coun- 
sel aptly  say,  "  the  very  inquiry  was,  whether  the  means 
employed  were  careful  and  prudent,  and  this  was  a  ques- 
tion for  the  jury." 

It  is  clear  that,  at  this  stage  of  the  case,  no  cause^  ex- 
isted for  taking  the  case  from  the  consideration  of  the 
jury.  * 

The  same  authorities  and  the  same  considerations  dem- 
onstrate that  the  question  of  contributory  negUgence 
was  properly  submitted  to  the  jury  at  the  close  of  the 
trial,  after  all  the  testimony  was  in.  There  was  then  a 
dispute  about  the  facts;  there  were  questions  as  to  the 
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credibility  of  the  witnesses,  and  the  main  question, 
whether  proper  measures  and  appliances  were  employed 
to  extricate  the  wagon,  was,  we  think,  in  doubt. 

That  an  expert  bridge  builder  was  able  to  testify  that, 
the  appellee  was  negligent,  on  information  of  the  con- 
dition of  the  bridge  and  bridge  timbers,  and  upon  mathe- 
matical calculations  of  the  amount  of  weight  or  pressure 
brought  to  bear  upon  one  stringer  of  the  bridge,  is  not 
conclusive. 

The  appellee  was  not  an  expert.  He  did  not  know  as 
much  about  the  strength  and  condition  of  the  bridge  as 
the  witnesses  did;  and  while  it  was  his  duty  to  use  reason- 
able and  ordinary  care  to  avoid  the  accident,  it  was  not 
necessary  to  suspend  the  work  of  extricating  his  wagon 
for  mathematical  calculations  as  to  the  strength  of  the 
bridge.  The  question  is,  whether  he  acted  as  a  person  of 
average  prudence  would  have  acted  under  like  circum- 
stances, and  this  question  was  properly  left  to  the  jury. 

Second.  Upon  the  exception  reserved  to  the  overrul- 
ing of  the  motion  for  a  new  trial,  on  the  ground  assigned 
by  appellant,  that  the  damages  given  by  the  jury  were 
excessive,  many  of  the  same  principles  just  announced 
apply.  The  true  measure  of  damages  is,  as  contended 
for,  compensatory  only.  But  ijvhere  the  amount  of  dam- 
ages does  not  depend  on  computationj  as  in  cases  for  per- 
sonal injuries,  as  we  said  in  Wall  et  al,  v.  Livezay,  6 
Col.  465:  "It  is  exclusively  the  province  of  the  jury  to 
estimate  and  assess  the  damages,  and  the  amount  to  be 
allowed  in  such  cases  rests  largely  in  their  sound  discre- 
tion." And,  as  there  announced,  to  warrant  the  court 
in  interfering  with  that  discretion,  it  must  be  apparent 
that  the  amount  of  damages  given  by  the  jury  is  so  dis- 
proportionate to  the  injury  received  as  to  show  that  the 
jury  were  influenced  by  prejudice,  misapprehension,  or 
by  some  corrupt  or  improper  consideration.  See  author- 
ities in  opinion;  also,  Stillman  v.  Proprietors  of  Canal 
Bridge,  16  Pick.  641. 
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Where  there  is  no  fixed  standard  for  computing  the 
damages,  but  the  measure  thereof  rests  in  the  exercise 
of  sound  judgment  and  discretion,  different  minds  are 
likely  to  arrive  at  different  results  upon  eonsideration  of 
the  facts  of  a  given  case.  The  case  before  us  furnishes 
an  illustration  of  the  proposition.  The  jury,  upon  con- 
sideration of  the  loss  of  time,  expenses  incmTed,  and 
the  inconveniences  and  sufferings  consequent  upon  the 
injury  received,  adjudged  the  plaintiff  to  be  entitled  to  a 
certain  compensation.  The  district  judge  thought  the 
amount  awarded  exceeded  actual  compensation  by  the 
sum  of  $500,  and  required  the  plaintiff  to  remit  that  sum, 
which  wsls  done.  If  the  duty  of  assessing  the  damages 
devolved  upon  this  court,  we  might  fix  a  still  smaller 
sum  as  the  I'esult  of  our  judgment.  But  this  is  not  the 
test.  It  was  the  province  of  the  jury  to  determine  the 
amount,  and  we  cannot  say,  as  matter  of  law,  that 
the  amount  of  the  judgment  is  so  exorbitant  and  dispro- 
portioned  to  the  injuries  received  a3  to  warrant  us  in 
declaring  it  excessive. 

Third.  Upon  the  error  assigned  respecting  the  admis- 
sion of  improper  evidence,  appellant  clsums  that  error 
was  committed  in  allowing  the  plaintiff  to  show,  in  re- 
buttal, a  different  arrangement  of  the  blocks  and  lever 
from  that  brought  out  in  the  original  presentation  of  his 
case.  Counsel  says  that  the  appellant  was  injured  by 
this  ruling,  because  expert  witnesses  had  been  called  by 
appellant,  and  had  testified  to  hypothietical  questions 
based  on  the  facts  as  originally  submitted,  and  that  the 
admission  of  the  testimony  complained  of  tended  to  con- 
fuse the  minds  of  the  jury  as  to  the  position  of  the  lifting 
apparatus,  and  to  weaken  the  effect  of  the  expert  testi- 
mony. 

The  order  of  proof  specified  by  the  Civil  Code  con- 
fines the  parties,  after  the  introduction  of  their  evidence 
in  chief,  to  rebutting  evidence,  **  unless  the  court,  for 
good  reasons  in  furtherance  of  justice,  permits  them  to 
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offer  evidence  ia  their  original  case."    Civil  Code,  sec. 
168. 

If,  by  inadvertence,  the  appellee  omitted  to  produce,  as 
testimony  in  chief,  all  the  facts  relating  to  the  manner 
and  means  employed  to  extricate  the  wagon,  the  court 
had  the  discretion  to  allow  the  omission  to  be  supplied  at 
a  later  stage  of  the  trial.  But  the  appellant  was  entitled 
to  have  its  expert  testimony  go  to  the  jury,  upon  the  ap- 
pellee's full  case  on  this  point.  Had  appellant  offered  to 
recall  its  experts  after  the  admission  of  the  new  testi- 
mony, and  the  offer  been  denied,  there  would  have  been 
ground  of  complaint.  But  no  such  offer  was  made.  The 
mere  statement  that  the  expert  witnesses  had  been  dis- 
missed and  could  not  be  recalled,  is  not  sufficient  to  main- 
tain the  error  assigned.   The  judgment  must  be  affirmed. 

Affirmed. 


7    845 

The  City  of  Denver  v,  Mullen  et  al.  a  hi 

7    3461 

1.  A  proTisibn  in  the  charter  of  a  city  conferring  authority  on  the       ^  ^ 

council  "  to  make  regulations  to  secure  the  general  health  of  the      n  38o| 
inhabitants,  to  declare  what  shall  be  a  nuisance,  and  prevent  and       y  ^^ 
abate  the  same,"  will  warrant  the  declaration  by  general  ordinance       g»  W. 
of  what  shall  constitute,  and  the  conditions  and  circumstances      ^^  ^ 
under  which  a  given  thing  shall  become  and  be  deemed  a  nuisance, 
but  does  not  authorize  the  council,  by  mere  resolution  or  motion, 
arbitrarily  to  declare  any  particular  thing  a  nuisance  which  has  not 
theretofore  been  pronounced  to  be  such  by  law,  or  so  adjudged  by 
judicial  determination. 

2.  Only  those  nuisances  may  be  abated  summarily  which  affect  the 

health  or  interfere  with  the  safety  of  property  or  person,  or  are 
tangible  obstructions  to  streets  and  highways,  under  circumstances 
presenting  an  emergency,  etc.. —  such  as  are  clear  cases  of  nuisance 
per  86.  In  other  cases,  judicial  determination  is  necessary  before 
a  thing  can  be  abated  as  a  nuisance,  either  by  the  public  or  a  pri- 
vate person. 
8.  A  nuisance  which  is  exclusively  common  or  public  cannot  lawfully 
be  abated  at  the  suit  of  private  individuals;  the  remedy  is  by  in- 
dictment or  criminal  prosecution,  unless  other  remedy  has  been 
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provided  by  sttftute.  A  private  nuisance  may  be  abated  by  the 
party  aggrieved ;  a  nuisance  which  is  both  public  and  private  may 
be  proceeded  against  either  by  the  public,  or  by  the  private  indi- 
vidual affected  thereby.  In  case  of  private  nuisance,  the  aggrieved 
party  may  elect  to  abate  the  same,  or  have  his  action  for  damages. 
A  civil  action  by  the  proper  officers,  on  behalf  of  the  public,  will  also 
lie  to  abate  a  public  nuisance. 

4.  Almost  every  case  involving  the  question  of  nuisance  in  the  use  of 

property  is  to  be  determined  in  view  of  its  own  circumstances,  and, 
as  a  general  rule,  the  relative  rights  of  the  parties  control  —  the 
question  being,  whether  or  not  the  use  of  the  property  in  the  man- 
ner complained  of  is  reasonable,  and  in  accordance  with  such  rel- 
ative rights.  What  constitutes  a  nuisance  is  a  question  of  law 
for  the  courts ;  whether  the  results  of  a  given  business  are  ao  com- 
mon as  to  amount  to  a  public  nuisance,  is  a  question  of  fact  for  the 
jury;  as  is  the  question,  whether  a  particular  use — not  a  misuse 
per  86 — is  an  unreasonable  use  and  a  nuisance. 

5.  A  corporate  existence  and  validity  of  the  acts  of  a  de  /octo  corpora- 

tion whose  user  Is  established  cannot  be  attacked  collaterally  upon 
the  ground  of  an  irregularity  or  omission  in  its  certificate  of  in- 
corporation* 

6.  A  municipal  corporation  which  accepts  the  dedication  of  streets, 

across  which  a  ditch  has  been  previously  located  and  right  of  way 
therefor  acquired,  takes  the  same  subject  to  the  prior  rights  of  the 
owners  of  the  ditch.  And  when  the  necessities  of  the  public  re- 
quire that  such  ditch  be  bridged  at  the  street  crossings,  it  is  the 
duty  of  the  city,  and  not  the  owner  of  the  ditch,  to  construct  such 
bridges. 

7.  The  government  does  not  part  with  title  to  the  public  domain  until 

the  issue  of  a  patent  therefor ;  however,  when  such  patent  has  is- 
sued, the  title  conveyed  thereby  is  held  to  relate  back  to  the  date  of 
the  entry,  as  evidenced  by  the  certificate  thereof,  but  will  not  relate 
back  to  an  act  of  congress  authorizing  the  entry  merely. 

8.  The  authority  conferred  by  the  act  of  1861,  incorporating  the  city  of 

Denver,  in  respect  to  the  control  of  the  streets  by  the  city,  cannot 
be  extended  to  invalidate  the  acquisition  thereafter  by  ditch  pro- 
prietors of  the  right  of  way  through  the  lands  which  w^re  then  a 
part  of  the  public  domain,  and  prior  to  the  acquisition  of  title 
thereto  by  the  city,  although  the  streets  had  been  previously  laid 
out  and  used  as  streets. 


Error  to  District  Court  of  Arapahoe  County. 


The  facts  are  stated  in  the  opinion. 
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Mr.  John  C.  Stallcup,  for  plaintiff  in  error. 

Messrs.  Mabkham,  Patterson  and  Thomas,  for  de- 
fendant in  error. 

Stone,  J.  The  defendants  in  error,  J.  K.  Mullen.  Den- 
nis Mullen  and  Charles  R.  Davis,  who  were  the  plaintiffs 
below,  applied  to  the  judge  of  the  district  court  for  relief, 
by  way  of  injunction,  against  the  city  of  Denver,  the 
mayor  and  the  street  commissioner  thereof,  to  restrain 
the  said  parties  from  interfering  with  the  flow  of  water 
in  a  certain  irrigating  and  mill  ditch,  known  as  the  Platte 
and  Denver  Ditch,  which  conveys  water  to  the  flouring 
mills  of  said  complainants,  situate  in  that  portion  of  the 
city  known  as  West  Denver.  The  bill  of  complaint 
averred  that  the  ditch  was  constructed  in  1865  by  a  cor- 
poration incorporated  in  1864  under  the  general  incorpo- 
ration law  of  the  then  territory  of  Colorado;  that  the 
complainants  were  lessees  of  the  said  ditch  company, 
possessing  as  such  lessees  the  right  to  the  use  of  the  said 
water  in  operating  the  two  flouring  mills  owned  by  the 
said  Mullens  and  Davis  respectively;  that  the  grinding 
capacity  of  said  Mullen  mill  is  one  thousand  one  hundred 
and  fifty  bushels  of  wheat,  and  that  of  the  Davis  mill 
about  sii  hundred  bushels  each  twenty-four  hours;  that 
said  mills  are  run  chiefly  by  water  power  from  said  ditch; 
that  complainants  had  a  right  to  the  flow  and  use  of  said 
water  for  the  purpose  aforesaid,  without  interference  by 
the  defendants;  that  defendants  had,  with  force  and  vio- 
lence, torn  out  a  certain  flume  in  the  said  ditch  and  di- 
verted the  water  therefrom,  and  were  threatening  to 
continue  such  diversion  of  the  water,  to  the  great  and 
irremediable  damage  of  complainants,  and  said  complain- 
ants therefore  prayed  a  writ  of  injunction  to  restrain 
the  said  acts  of  defendants,  q,nd  for  all  proper  relief  in 
the  premises. 

The  answer  of  defendants  below  denied  severally  the 
sdlegations  of  plaintiffs'  bill,  and  set  up  ownership  in 
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fee  by  the  city  of  the  streets  and  alleys  therein,  denied 
the  right  of  plaintiffs  to  obstruct  the  same  by  the  ditch 
wherever  it  crossed  the  same,  and  averred  that  the  inter- 
ference with  the  ditch  was  attempted  and  asserted  only 
upon  refusal  of  plaintiffs  to  bridge  the  streets  at  the  ditch 
crossings,  so  as  to  permit  the  free  and  convenient  use  of 
said  streets  by  the  public.    The  defense  further  set  out, 
by  way  of  cross-complaint  for  affirmative  relief,  that  the 
ditch  in  question  runs  through  and  across  the  following 
,  named  streets  in  Hunt's  addition  to  the  dty,  to  wit:  Car- 
son, Martin,  Bear,  Buffalo,  Moose,  Deer,  Olive,  Capitol, 
South  Tenth,  South  Ninth,  South  Eighth,  and  half  of 
Colfax  avenue,  together  with  the  intervening  alleys;  and 
also  the  following  named  streets  within  that  portion  of 
the  original  limits  of  the  city  known  as  the  congressional 
grant,  to  wit:  Champa^  Curtis,  Lawrence,  Larimer,  Hoi- 
laday,  Wazee,  Wynkoop,  Eighth,  Ninth,  and  a  portion 
of  Colfax  avenue,  together  with  the  intervening  alleys; 
that  the  said  ditch  and  the  conveyance  of  water  therein 
is  an  obstruction  to  the  public  and  necessary  use  of  the 
streets;  that  the  crossings  of  the  said  ditch  in  the  streets, 
where  the  same  are  not  bridged,  are  inconvenient  and 
dangerous  to  the  public;  that  the  city  rightfully  owns 
and  controls  said  streets,  with  authority  to  control  and 
regulate  the  use  of  the  same,  and  prays  that  the  said 
ditch  be  abated,  the  water  turned  off  and  the  ditch  filled 
up,  so  as  to  prevent  the  further  obstruction  to  the  public 
use  of  the  streets,  and  for  full  relief,  etc. 

To  this  answer  a  replication  was  filed  denying  the  right 
of  the  city  to  interfere  with  the  said  ditch,  so  as  to  pre- 
vent the  flow  of  water  to  the  mills  of  the  plaintiffs,  and 
averring  that  the  grantors  of  plaintiffs  had  a  right  to 
said  ditch  and  the  use  of  the  wat^r  therein,  prior  in  time 
and  superior  in  law  to  any  claim  of  the  city  in  respect 
to  the  streets  and  alleys  where  the  same  cross  said  ditch; 
that  they  have  been  in  the  undisturbed  exercise  of  such 
right  for  nearly  eighteen  years;  that  the  owners  of  the 
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land  through  which  the  ditch  runs,  as  well  as  the  said 
city  of  Denver,  have  authorized  and  licensed  the  plaint- 
iffs and  their  grantors  to  use  the  said  ditch,  and  convey 
the  water  through  the  same  for  the  purpose  of  operating 
said  flouring  mills,  and  that  therefore  the  plaintiffs  are 
not  bound  to  bridge  the  ditch  where  the  streets  cross  the 
same;  that  the  ditch  is  used  to  irrigate  a  large  extent  of 
farming  country  along  its  line  above  the  mills. 

In  reply  to  the  matter  of  the  cross-complaint  of  the 
defendants,  the  plaintiffs  admit  that  the  ditch,  together 
with  the  waste  water  below  the  mills,  runs  through  or 
across  the  streets  mentioned  in  defendants'  answer,  but 
aver  that,  as  to  all  the  streets  and  alleys  in  Hunt's  addi- 
tion, the  ditch  company  acquired  its  right  of  way  long 
prior  to  the  time  when  said  lands  became  a  part  of  the 
city;  that  the  ditch  was  constructed  and  used  for  more 
than  ten  years  prior  to  said  lands  becoming  an  addition 
to  the  city;  that  said  lands  became  a  part  of  the  city  and 
were  accepted  by  the  city  as  such  addition  with  full 
knowledge  of  all  the  existing  prior  rights  of  said  ditch 
company  therein,  and,  therefore,  that  plaintiffs  were  not 
bound  to  bridge  said  ditch  where  streets  crossed  the  same 
in  said  addition ;  that  in  respect  to  the  streets  and  alleys 
crossing  said  ditch  within  that  part  of  the  city  included 
in  the  congressional  grant,  plaintiffs  reply  that  they 
had  a  vested  right  to  said  ditch,  and  to  the  flow  of 
water  therein,  long  prior  to  the  time  when  the  city  ac- 
quired or  had  any  right  to  or  authority  over  the  said 
streets  and  alleys,  or  any  title  to  the  lands  embraced  in  the 
said  congressional  grant,  and  have  exercised  such  prior 
rights,  unmolested  by  the  city,  and  with  the  leave  and 
license  of  said  city,  for  the  period  of  more  than  seventeen 
years,  and  hence  are  not  bound  to  bridge  the  streets 
within  the  limits  aforesaid. 

A  preliminary  injunction  was  issued  in  accordance 
with  the  prayer  in  the  complaint,  and  afterwards,  in 
support  of  the  respective  allegations  in  the  pleadings, 
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proofs  were  taken  before  a  referee,  and  the  cause  coming 
on  to  be  heard  upon  the  said  pleadings  and  proofs,  the 
court  decreed  that  as  to  the  defendants,  the  mayor  of  the 
city  and  the  street  commissioner,  they  were  not  neces- 
sary parties  to  the  action,  and  the  same  was,  therefore, 
dismissed  as  to  them. 

The  court  further  decreed  as  follows,  to  wit: 

"And  the  comt  doth  further  find,  order,  adjudge  and 
decree  as  to  the  defendant,  the  city  of  Denver,  that  the 
plaintiffs  are  lawfully  and  of  right  entitled  t^  the  full, 
unobstructed  flow  of  the  water  through  and  along  the 
Denver  and  Platte  ditch  to  the  mills  of  the  said  plaintiffs, 
respectively,  without  any  let,  hindrance  or  obstruction  of 
the  water  in  said  ditch,  and  without  any  interference 
with  said  ditch  by  said  city  of  Denver,  or  its  agents  or 
employees;  and  doth  further  order,  adjudge  and  decree, 
that  tlie  said  city  of  Denver,  its  agents,  attorneys  and 
employees,  be  forever  restrained  and  enjoined  from  cut- 
ting down  or  destroying  or  injuring  the  banks  or  flumes 
of  the  said  Denver  and  Platte  ditch,  and  from  filling  up 
or  obstructing  the  said  ditch  or  any  part  thereof,  and 
from  in  anywise  or  manner  interfering  with  said  ditch 
or  the  water  therein,  so  as  to  obstruct  the  flow  of  the 
water  to  the  mills  of  the  plaintiffs  aforesaid,  and  from 
in  anywise  or  manner  diverting  or  turning  the  water 
from  said  ditch. 

"  And  the  court  doth  further  order,  adjudge  and  decree, 
that  inasmuch  as  it  appears  to  the  court  that  the  said 
defendant,  the  city  of  Denver,  is  not  entitled  to  any  re- 
lief for  any  matter  or  thing  set  up  or  contained  in  the 
second  defense  of  said  defendants'  answer,  said  second 
defense  being  in  the  nature  of  a  cross-complaint  and 
asking  for  affirmative  relief,  the  said  cross-complaint  in 
said  answer  be  dismissed.  And  it  is  further  ordered  by 
the  court,  the  said  defendant,  the  city  of  Denver,  pay  the 
costs  of  this  suit." 

Exceptions  were  taken  to  the  overruling  by  the  court 
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of  a  motion  ix>  set  aside  the  findings  and  judgment  of  the 
court,  and  for  a  new  trial,  and  thereupon  the  city  prose- 
cutes its  writ  of  error  herein. 

Aside  from  certain  objections  relating  to  the  admission 
of  testimony,  which  -will  be  referred  to  hereafter,  the 
assignments  of  error  may  be  summed  up  in  the  two  num- 
bered seventh  and  eighth,  to  wit:  That  the  court  erred  in 
its  findings  of  law  and  facts,  and  in  its  judgment  and 
decree  for  the  defendants  in  error.  Our  main  inquiry, 
therefore,  is  whether,  upon  all  the  facts  and  circum- 
stances disclosed  in  the  case,  pertinent  thereto,  and  upon 
the  law  properly  applicable  thereto,  the  judgment  and 
decree  of  the  court  bfelow  was  warranted  and  should 
stand. 

The  city,  in  its  attempted  interference  with  the  ditch, 
evidently  proceeded  upon  the  theory  that  such  ditch,  with 
respect  to  the  streets  of  the  city  which  it  crossed,  and  the 
public  use  thereof  which  it  incommoded  and  obstructed, 
was  to  be  deemed  and  treated  as  a  nuisance,  which,  on 
behalf  of  the  public  affected  thereby,  the  said  city  had 
authority  to  abate  as  such  in  the  summary  manner  pur- 
sued. The  correctness  of  this  position  is  contended  for 
by  the  city  attorney  in  argument  filed  herein. 

From  the  testimony  and  exhibits  taken  and  filed  in  the 
cause,  it  appears  that  on  the  6th  of  March,  1882,  a  writ- 
ten notice,  signed  by  Eobert  Morris,  the  mayor  of  the 
city,  was  served  the  same  date  upon  Davis,  one  of  the  de- 
fendants in  error,  ordering  him  **to  remove  the  obstruc- 
tion now  on  Carson  street,  in  the  city  of  Denver,  within 
thirty  days  from  the  service  of  this  notice,  the  said  obstruc- 
tion being  a  mill  ditch  crossing  said  street,  which  ditch 
you  must  remove  or  properly  bridge,  so  that  the  public 
convenience  in  the  use  of  said  street  will  not  be  interfered 
with  by  the  said  ditch,"  etc.  The  like  notice,  dated  the 
11th  of  March,  was  served  upon  John  K.  Mullen,  one  of 
the  other  defendants  in  error.  On  the  5th  day  of  May 
following,  on  motion  adopted  by  the  city  council,  "  the 
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street  commissioner  was  ordered  to  turn  off  the  water  in 
the  mill  ditch  and  flU  it  up  at  the  crossing  of  Colfax  ar« 
enue; "  and  on  the  18th  of  May  thereafter  the  following 
motion  was  adopted  by  the  said  city  council,  viz.:  "On 
motion  of  Alderman  Lessig,  the  street  commissioner  was 
again  instructed  to  divert  the  water  of  the  West  Denver 
mill  ditch  into  the  Platte  river  or  Cherry  creek,  inside  the 
city  limits,  as  may  be  prescribed  by  the  city  attorney." 
Mr.  Stallcup,  the  then  city  attorney,  testifies  that,  after 
the  adoption  of  the  foregoing  second  motion  or  resolu- 
tion, Mr.  Mullen  called  at  his  office,  and  a  meeting  was 
arranged,  at  which  the  plaintiffs  below,  and  their  attor- 
neys, appeared,  when  said  plaintiffs  proposed  to  pay  half 
the  expense  of  bridging  Wazee  and  two  other  streets,  but 
which  proposition  was  refused,  and  nothing  further  was 
done  by  way  of  compromise,  and  that  he,  said  city  attor- 
ney, then  instructed  the  street  commissioner  to  turn  the 
water  out  of  the  ditch  at  a  point  within  the  congres- 
sional grant  part  of  the  city,  and  to  convey  the  same 
into  the  irrigating  ditches  and  into  Cherry  creek,  but 
that  nothing  was  done,  as  the  mayor  was  served  with 
process  in  this  suit  on  that  or  the  following  day. 

It  further  appears  in  testimony  that  certain  officers  of 
the  city,  shortly  after  the  passage  of  the  resolutions  by 
the  council,  turned  the  water  out  of  the  ditch  by  open- 
ing the  side-gates  and  cutting  the  banks  of  the  ditch  near 
the  head-gates,  and  by  breaking  the  flume  below  the 
head-gates,  throwing  the  planks  out  into  the  river,  and 
effectually  stopping  the  flow  of  water  in  the  ditch;  that 
this  was  at  a  point  six  or  seven  miles  from  the  mills,  and 
three  or  four  miles  beyond  the  limits  of  the  dty;  that, 
finding  the  water  gone  out  of  the  ditch,  Mullen  and 
Davis  went  to  the  head  of  the  ditch  and  attempted  to  re- 
pair the  break  and  turn  the  water  in  again,  when,  about 
midnight,  several  persons,  representing  themselves  to  be 
officers  of  the  city,  interfered  and  prevented  such  repairs, 
showing  their  arms,  pistols  and  cartridges,  and  stating 
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that  they  were  instructed  to  use  their  arms  if  necessary, 
and  one  of  them  saying,  as  the  witness  Davis  testifies, 
that  ''they  had  instructions  to  blow  hell  out  of  any  one 
attempting  to  turn  water  in  the  ditch." 

It  will  scarcely  be  contended  that  this  manner  of  pro- 
ceeding was  in  accordance  with  either  the  resolutions  of 
the  city  council,  above  set  forth,  or  the  instructions  of 
the  city  attorney,  nor  can  it  be  contended  that  there  was 
any  authority  for  interfering  with  the  ditch  beyond  the 
limits  of  the  city. 

The  basis  of  authority  for  the  action  of  the  city  in  the 
premises  is  made  to  rest  upon  certain  provisions  of  the 
dty  charter,  and  certain  ordinances,  which  are  set  out  as 
exhibits  in  the  testimony;  and  the  following,  among 
other  of  the  enumerated  powers  conferred  by  the  legisla- 
tui-e  upon  the  city,  in  said  charter,  is  relied  upon,  viz. : 
*'To  make  regulations  to  secure  the  general  health  of  the 
inhabitants,  to  declare  what  shall  be  a  nuisance,  and  to 
prevent  and  remove  the  same." 

The  proper  construction  of  this  language  is,  that  the 
dty  is  clothed  with  authority  to  declare,  by  general  ordi- 
nance,  what  shall  constitute  a  nuisance.  That  is  to  say, 
the  city  may,  by  such  ordinance,  define,  classify  and  enact 
what  things  or  classes  of  thiugs,  and  under  what  condi- 
tions and  circumstances,  such  specified  things  are  to  con- 
stitute and  be  deemed  nuisances.  For  instance,  the  city 
might,  under  such  authority,  declare  by  ordinance  that 
slaughter  houses  within  the  limits  of  the  city,  carcasses 
of  dead  animals  left  lying  within  the  city,  goods,  boxes, 
and  the  like,  piled  up  or  remaining  for  a  certain  length 
of  time  on  the  sidewalks,  or  other  things  injurious  to 
health,  or  causing  obstruction  or  danger  to  the  public  in 
the  use  of  the  streets  and  sidewalks,  should  be  deemed 
nuisances;  not  that  the  city  council  may,  by  a  mere  res- 
olution or  motion,  declare  any  particular  thing  a  nuisance 
which  has  not  theretofore  been  pronounced  to  be  such  by 

law,  or  so  adjudged  by  judicial  determination.    Everett 
Vol*  vn— 28 
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V.  Council  Bluffs^  40  Iowa,  66;  Yates  v.  MUwavkeey  10 
WalL  497.  No  law  or  ordinance,  under  which  the  dty 
council  assumed  to  act  in  respect  to  this  ditch,  has  been 
cited  which  defines  nuisances,  or  within  the  meaning  of 
which  such  ditch  is  comprehended* 

Nor  would  it  be  sufficient  if  it  could  be  said  that  the 
ditch,  as  an  obstruction  of  the  streets,  was  a  pubUc  nui- 
sance at  common  law,  for  in  such  case  it  could  be  pro* 
ceeded  against  only  by  indictment,  or  by  civil  proceeding 
instituted  on  behalf  of  the  public  by  its  proper  officers. 
Wood  on  Law  of  Nuisances,  sec.  729,  and  cases  cited;  2 
Dillon,  Municipal  Corporations,  sec.  659. 
I  It  is  only  certain  kinds  of  nuisances  that  may  be  re- 
moved or  abated  summarily  by  the  acts  of  individuals  or 
by  the  public,  such  as  those  which  affect  the  health,  or 
interfere  with  the  safety  of  property  or  person,  or  are 
tangible  obstructions  to  streets  and  highways  under  cir- 
cumstances presenting  em  emergency;  such  dear  cases 
of  nuisances  per.  se^  are  well  understood,  and  need  not 
be  further  noticed  here,  to  distinguish  them  from  the 
case  before  us.  If  it  were  admitted  that  this  ditch,  by 
reason  of  its  obstruction  to  the  use  of  the  public  streets, 
at  the  time  of  the  acts  complained  of,  was  a  nuisance,  it 
must  also  be  admitted  that  it  was  not  a  nuisance  per  se. 
It  was  constructed  for  a  necessary,  useful  and  lawful 
purpose,  was  used  for  such  purpose,  and  therefore  in  its 
nature  was  not  a  nuisance,  as  a  matter  of  law.  Nor  as 
a  matter  of  fact  was  it  a  nuisance  while  it  was  no  hurt, 
detriment  or  offense  to  the  public,  or  to  any  private  cit- 
izen. If,  then,  it  has  become  a  nuisance,  it  is  by  reason 
of  a  change  of  circumstances  brought  about  neither  by 
the  ditch  itself,  nor  its  use.  Indeed,  the  sole  matter  com- 
plained of,  to  warrant  its  being  regarded  as  a  nuisance,  is 
the  absence  of  bridges  at  street  crossings.  The  town  has 
become  populous;  its  growth  has  extended  beyond  the 
ditch  and  along  its  line  for  a  great  distance;  streets  laid 
out  across  its  course  have  come  to  be  traveled  so  much, 
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that,  without  bridges,  the  ditch,  as  appears  by  the  testi- 
mony, has  become  inconvenient,  detrimental,  and  an  ob- 
struction to  the  full,  safe  and  lawful  use  of  such  streets 
as  highways  by  the  public.  To  this  extent,  and  from 
these  causes  outside  the  ditch  and  its  use  per  se,  has  the 
ditch  come  to  be  a  public  nuisance,  if,  as  a  matter  of  fact, 
it  is  such.  But  whether  it  is  such  or  not,  is  a  fact  which 
must  first  be  ascertained  by  judicial  determination  before 
it  can  be  lawfully  abated,  either  by  the  public  or  by  a 
private  person. 

As  we  have  already  said,  there  are  certain  kinds  of 
nuisances  which  may  be  summarily  removed  or  abated, 
either  by  the  public  authorities  or  by  private  individuals, 
but  we  are  attempting  here  only  to  declare  the  law  ap- 
plicable to  cases  of  the  nature  and  character  of  the  one 
before  us. 

In  the  case  of  Ortffith  v.  McCullum^  46  Barb.  661,  the 
supreme  court  of  New  York,  after  considering  what  con- 
stitutes a  nuisance,  public  or  private,  and  the  remedies 
therefor,  summarizes  the  law  touching  the  same,  as  fol- 
lows: 

"  1st.  That  every  encroachment  upon  a  highway  is  not 
a  nuisance.    *    *    * 

"  2d.  That  that  which  is  exclusively  a  common  or  public 
nuisance  cannot  lawfully  be  abated  by  the  private  act  of 
individuals;  the  remedy  is  by  indictment,  or  criminal 
prosecution,  unless  some  other  remedy  has  been  provided 
by  statute. 

"3d.  A  private  nuisance  may  be  abated  by  the  party 
aggrieved. 

'*  4th.  A  nuisance  may  be  a  public  and  a  private  nui- 
sance. In  such  a  case,  the  public  may  proceed  by  indict- 
ment to  abate  it,  and  punish  its  author;  or  those  individuals 
to  whom  it  is  a  private  nuisance,  by  reason  of  its  being 
especially  inconvenient  and  annoying  to  them,  or  that 
they  are  in  some  particular  way  incommoded  thereby, 
may,  of  their  own  act,  abate  it. 
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^'5th.  In  the  case  of  a  private  nuisance,  the  aggrieved 
party  has  an  election  of  remedies;  he  may  remove  the 
nuisance,  or  he  may  have  his  action  for  the  private  dam- 
ages sustained  by  him;  he  cannot  have  both  remedies." 

Besides  the  remedy  by  indictment,  a  civil  action  will 
lie  to  prevent  or  abate  a  public  nuisance,  on  behalf  of  the 
public,  by  its  proper  officers.  Attomey-Oeneral  v.  M.  & 
E.  B.  R.  4  C.  E.  Green  Eq.  387;  State  v.  Berdotte,  73 
Ind.  186;  Taylor  v.  Armstrong^  24  Ark.  102;  Metropolitan 
City  Ry  v.  Chicago,  96  111.  620;  Wood's  Law  of  Nui- 
sances, sec.  729,  and  cases  cited. 

Almost  every  case  involving  the  question  of  a  nuisance 
in  the  use  of  property  is  to  be  determined  in  view  of  its 
own  circumstances,  and,  as  a  general  rule,  the  relative 
rights  of  the  parties  control;  the  question  being,  whether 
or  not  the  use  of  the  property  in  the  manner  complained 
of  is  reasonable,  and  in  accoi*dance  with  such  relative 
rights.    Wood's  Law  of  Nuisances,  sec.  12. 

^'  As  to  what  constitutes  a  nuisance  is  a  question  for 
the  court,  and  not  the  jury  to  determine;  whether  the 
results  of  a  given  business  are  so  common  as  to  amount 
to  a  public  nuisance  is  a  question  for  the  jury."  Ibid, 
sec.  22. 

And  the  same  author  states  the  rule  in  such  cases  to 
be,  that  ^'  the  question  is  not  whether  an  act  has  been  de- 
clared to  be,  but  does  it  come  within  the  idea  of  a  nui- 
sance; if  so,  it  is  one,  though  never  held  so  before;  if  not, 
it  is  not  one,  though  held  so  a  thousand  times  before." 
Ibid.  sec.  27. 

Whether  a  particular  use,  that  is  not  a  nuisance  per  se^ 
is  an  unreasonable  use  and  a  nuisance,  is  a  question  of  fact, 
to  be  judged  of  from  the  circumstances  of  each  case  by 
the  jury.    Ibid.  sec.  251,  and  cases  cited. 

In  treating  upon  the  powers  of  municipal  authorities 
relating  to  nuisances,  Mr.  Wood,  in  his  work  referred  to, 
says  in  respect  to  such  things  as  are  not  nuisances  per 
se,  that  they  must  be  lawfully  ascertained  to  be  such; 
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that  the  municipal  authorities  cannot  arbitrarily  declare 
a  thing  a  nuisance,  or  destroy  valuable  property  which 
was  lawfully  erected  or  created,  without  such  lawful  as- 
certainment; that  even  if  power  therefor  has  been  ex- 
pressly conferred  by  the  legislature,  it  is  inoperative  and 
void,  unless  the  thing  is  in  fact  a  nuisance,  or  was  cre- 
ated or  erected  after  the  passage  of  the  ordinance,  and 
in  defiance  of  it;  and  except  in  cases  of  emergency,  or 
when  the  use  is  clearly  a  nuisance,  the  fact  should  bo 
first  established  by  judicial  adjudication.     Vide  sec.  740 

and  the  authorities  cited. 
In  the  case  of  Yates  v.  The  City  of  Milwaukee^  10 

Wall.  497,  the  supreme  court  of  the  United  States,  per 

Mr.  Justice  Miller,  say:     **But  the  mere  declaration  by 

the  city  council  of  Milwaukee,  that  a  certain  structure 

was  an  encroachment  or  obstruction,  did  not  make  it  so, 

nor  could  such  declaration  make  it  a  nuisance  unless  it 

in  fact  had  that  character. 

"  It  is  a  doctrine  not  to  be  tolerated  in  this  countiy, 
that  a  municipal  corporation,  without  any  general  laws 
either  of  the  city  or  of  the  state,  within  which  a  given 
structure  can  b^  shown  to  be  a  nuisance,  can,  by  its  mere 
declaration  that  it  is  one,  subject  it  to  removal  by  any 
person  supposed  to  be  aggrieved,  or  even  by  the  city 
itself.  This  would  place  every  house,  every  business,  and 
all  the  property  of  the  city,  at  the  uncontrolled  will  of 
the  temporary  local  authorities."  The  same  doctrine  is 
laid  down  in  the  case  of  C,  B.  I.  d;  P.  B.  B.  v.  Jolietj  79 
111.  25-44;  Everett  v.  Council  Bluff Sy  48  Iowa,  66,  and 
numerous  other  authorities. 

It  is  therefore  quite  clear  that  the  plaintiffs  below  were 
entitled  to  the  injunction  prayed  for  in  the  first  instance,  * 
restraining  the  city  from  interference  with  the  use  of 
property  which  had  not  been  lawfully  ascertained  and 
declared  to  be  a  nuisance.  Upon  the  record,  however, 
presenting  the  testimony  taken  upon  the  hearing,  we 
are  to  determine  whether  the  court  below  was  warranted 
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in  decreeing  the  injunction  perpetual  upon  the  facts  es- 
tablished by  said  testimony. 

The  fact  that  the  construction  of  the  ditch  was  begun 
in  the  fall  of  1864,  and  completed  in  the  spring  or  sum- 
mer of  1865,  by  a  company  duly  incorporated  under  and* 
by  virtue  of  the  general  incorporation  laws  of  the  terri- 
tory of  Colorado,  is  fairly  established.  The  only  ques- 
tion of  error,  based  upon  objection  to  evidence  admitted, 
which  is  specifically  presented  for  our  consideration,  re- 
lates to  the  certificate  of  incorporation  of  this  ditch  com- 
pany. The  admission  of  this  certificate,  as  evidence,  is 
objected  to,  and  the  validity  of  the  corporation,  and  its 
rights  and  the  rights  of  its  lessees,  the  defendants  in 
error,  are  denied,  on  the  ground  that  the  certificate  omits 
to  specify  what  stream  the  water  of  the  ditch  is  to  be 
taken  from,  the  terminal  points  of  the  ditch,  and  other 
specifications  which,  by  the  statute,  the  certificate  is  di- 
rected to  contain. 

That  the  corporate  existence  and  validity  of  the  acts  of 
a  de  facto  corporation  whose  user  is  established  cannot 
be  attacked  collaterally  upon  the  ground  of  an  irregular- 
ity or  omission  of  this  nature  in  its  certificate  of  incorpo- 
ration, has  been  decided  by  this  court  in  the  case  of 
Humphreys  v,  Mooney,  5  Col.  282,  for  the  reasons  and 
upon  the  authorities  therein  cited. 

The  ditch,  then,  must  be  held  to  have  been  lawfully 
constructed.  It  is  shown  to  be  six  or  seven  miles  long; 
that  it  receives  its  water  out  of  the  Platte  river  at  a  point 
on  the  stream  four  or  five  miles  above  the  city;  that  ever 
since  its  completion  in  1865,  the  water  fiowing  through  it 
has  been  used  to  irrigate  several  thousand  acres  of  farm- 
ing lands  beyond  the  city  limits,  and  for  grinding  wheat 
in  the  mills  of  defendants  in  error,  situated  within  the 
limits  of  the  original  town  site  of  Denver.  That  which 
is  complained  of,  on  the  part  of  the  city,  to  be  a  nuisanoe, 
does  not  arise  out  of  either  the  nature  of  the  ditch  itself 
or  the  manner  of  its  use  by  the  defendants  in  error.    The 
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reasonableness  of  the  use  is  not  questioned,  although  the 
absolute  necessity  of  such  use  as  a  motive  power  for 
the  mills  is  denied  by  the  plaintiff  in  error.  Admitting, 
then,  that  the  testimony  shows  that  by  reason  of  the  in- 
crease in  travel  and  traffic  upon  the  streets  crossing  the 
ditch,  consequent  upon  the  growth  of  the  city,  the  ditch 
is  such  an  obstruction  to  the  use  of  the  streets  as  to  be 
properly  deemed  a  highway  nuisance,  we  may  also  say 
that  its  character  as  a  nuisance  is  not  by  such  testimony 
established  to  exist  in  any  other  respect  than  as  such 
obstruction  to  certain  streets;  and  further,  such  char- 
acter consists  solely  in  the  absence  of  bridges  at  the 
crossings,  and  is  wholly  contingent  upon  this  circum- 
stance. 

The  removal  of  the  nuisance,  therefore,  without  the 
destruction  of  the  property  in  question  or  interference 
with  its  use,  as  heretofore  enjoyed  by  defendants  in  error, 
can  be  effected  by  bridging  the  ditch  properly  at  the  street 
crossings. 

This  narrows  the  controversy  down  to  the  real  question 
involved  in  this  branch  of  the  case,  viz. :  Which  party  is 
liable  for  the  construction  of  these  bridges,  the  defend- 
ants in  error  or  the  city?  If  the  former,  then  the  decree 
of  the  court  below  should  be  modified  accordingly;  if  the 
latter,  then  the  decree  need  not  be  disturbed. 

The  question,  therefore,  to  be  determined  is  one  de- 
pendent upon  the  relative  rights  of  the  parties  to  this 
action  respectively. 

As  to  all  the  streets  intersected  by  the  ditch  outside  of 
the  original  limits  of  the  city,  known  as  the  congressional 
grant,  the  testimony  shows  that  the  ditch  was  constructed 
seven  or  eight  years  before  these  streets  were  laid  out. 
The  plat  of  Hunt's  addition,  which  we  understand  to  be 
the  oldest  of  the  additions  to  the  city  on  the  line  of  this 
ditch,  was  filed  in  1872.  The  ditch  in  question  was 
marked  on  the  map  or  plat  of  this  addition  as  filed,  and 
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the  right  of  way  for  said  ditch  had  been  previously  ac- 
quired by  the  ditch  company  of  the  owners  of  the  lands 
embraced  in  this  addition. 

Under  this  state  of  facts,  we  think  it  clear  that  the 
owner  of  this  addition  dedicated  the  streets  he  had  laid 
out,  intei'secting  this  ditch,  subject  to  the  pre-existing 
right  of  way  of  the  said  ditch,  and  it  seems  equally  clear 
that  the  city  should  be  held  to  have  accepted  such  dedi- 
cation and  acquired  control  of  these  streets  subject  to  the 
same  pre-existing  rights  of  the  proprietors  of  the  ditch. 
The  city  having  thus  acquired  the  fee  and  control  of  these 
streets,  in  trust  for  the  public,  under  the  conditions  of 
the  grant  and  dedication,  must  render  them  passable  and 
keep  in  repair  as  the  pubUc  necessity  and  convenience 
require,  without  interfering  with  the  rightful  and  accus- 
tomed use  of  said  ditch;  that  is  to  say,  the  use  of  said 
ditch  to  the  same  extent  and  for  the  like  purposes  en- 
joyed thereby  prior  to  the  grant  and  dedication  of  the 
streets  to  the  city,  as  aforesaid. 

With  respect  to  the  streets  intersects  by  the  ditch 
within  the  congressional  grant,  a  different  state  of  facts 
exists,  and  a  more  difficult  question  is  presented. 

The  company  for  the  construction  of  this  ditch  was 
incorporated  October  8,  1864.  The  construction  was 
commenced  thereafter,  that  same  year,  and  completed 
the  spring  or  summer  following.  Thp  fact  is  conceded, 
that,  long  prior  to  the  date  of  the  incorporation  of  said 
company  and  the  construction  of  the  ditch,  the  streets  of 
that  portion  of  the  city  included  in  the  congressional 
grant  and  intersected  by  the  ditch,  to  wit:  Champa,  Cur- 
tis, Lawrence,  Larimer,  HoUaday,  Wazee,  Wyncoop, 
Eighth  and  Ninth  streets,  wei-e  laid  out  and  mapped  the 
same  as  they  now  exist,  and  the  map  filed  as  pf  record 
in  the  proper  office  of  the  county  records.  At  this  tiaie 
the  title  to  the  lands  included  in  the  city  of  Denver,  as 
laid  out  and  mapped  as  aforesaid,  was  in  the  United 
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States,  the  lands  being  a  part  of  the  public  domain,  under 
the  control  of,  and  subject  to  disposal  by,  the  general 
government. 

On  the  28th  of  May,  1864,  an  act  of  congress,  entitled 
"An  act  for  the  relief  of  the  citizens  of  Denver,  in  the 
territory  of  Colorado,"  was  approved;  which  act  author- 
ized the  entry  of  the  tract  known  as  the  "congressional 
grant,"  by  the  probate  judge  of  the  county  including 
such  tract,  in  trust  for  the  inhabitants,  as  a  town  site. 
This  entry  was  made  by  such  probate  judge,  and  a  cer- 
tificate of  the  entry  thereof  was  issued  on  May  6,  1865, 
and  a  patent  for  the  same  was  thereafter  issued  June  8, 
1868. 

The  city  of  Denver  was  incorporated  by  act  of  the  leg- 
islature of  the  territoiy  of  Colorado,  at  the  first  session 
of  such  legislature  in  1861,  and  by  said  act  the  munici- 
pal authorities  were  authorized  to  have  and  exercise  gen- 
eral control  of  the  streets,  alleys  and  highways  within 
the  city. 

Upon  this  state  of  facts  it  is  contended,  on  behalf  of 
the  city,  that,  at  the  time  of  the  construction  of  the 
ditch,  the  city,  by  reason  of  the  prior  laying  out  of  the 
streets,  and  the  authority  conferred  by  the  charter  or  act 
of  incorporation  mentioned,  acquired  and  still  possess 
the  right  to  require  the  proprietors  of  the  ditch  to  bridge 
the  same  at  the  street  crossings  when  necessary,  and  that 
the  construction  and  use  of  said  ditch  has  always  been 
subject  to  such  right  of  the  city. 

On  the  other  hand,  it  is  contended,  on  behalf  of  the 
defendants  in  error,  that,  chiefly  for  the  reason  that  at 
the  date  of  incorporation  of  the  ditch  company  and  the 
construction  of  said  ditch  the  title  to  the  land  in  ques- 
tion was  in  the  United  States,  and  not  in  the  city,  no 
prior  valid  right  accrued  to  the  city  to  exact  of  the  ditch 
proprietors  the  requirements  in  controversy. 

In  further  support  of  the  contention  on  behalf  of  the 
city^  the  point  is  made  in  argument,  that  the  title  of  the 
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dty  to  the  lands  acquired  by  the  entry  of  May  8,  1865, 
relates  back  to  the  date  of  the  act  of  May  28, 1864,  author- 
izing the  entry.  We  cannot  assent  to  the  correctness  of 
this  proposition.  This  last  mentioned  act  is  not  in  the 
nature  of  a  grant,  but  is  simply  a  provision  to  enable  the 
city  to  acquire  title  to  land  for  a  town  site,  if  it  should 
thereafter  elect  to  avail  itself  of  the  provisions  of  the 
act;  and  it  is  not  perceived  upon  what  principle  the  title 
subsequently  acquired  by  the  entry  could  relate  back  to 
the  act  mentioned,  any  more  than  the  title  acquired  by 
entiy  of  pubUc  lands  by  a  private  citizen  can  relate  back 
to  the  date  of  the  law  of  congress  which  authorized  such 
entiy;  and  in  the  case  of  such  entries,  under  the  acts  of 
congi*ess  for  the  disposal  of  the  public  domain,  it  is  not 
questioned  that  the  title  accrues  to  the  party  making  the 
entry  at  the  date  of  such  entry,  and  not  before.  The 
government  itself  does  not  really  part  with  the  title  until 
the  issue  of  the  patent  therefor;  but  upon  the  issue  of 
such  patent,  the  title  conveyed  by  the  grant  is  held  to 
relate  back  to  the  date  of  the  entry  as  evidenced  by  the 
certificate  thereof. 

Can  it  be  said  that  the  city  acquired  such  a  right  to  the 
streets,  under  and  by  virtue  of  its  charter  in  1861,  as 
would  enable  it  to  assert  such  right  as  superior  to  the 
rights  subsequently  acquired  by  the  ditch  company?  We 
think  not.  The  act  of  congress  creating  the  territory  of 
Colorado,  usually  called  the  organic  act,  approved  Feb- 
ruary 28,  1861,  limited  the  legislative  power  of  the  terri- 
tory to  "all  rightful  subjects  of  legislation  consistent 
with  the  constitution  of  the  United  States  and  the  pro- 
visions of  this  act; "  and  in  the  same  section  declares 
that  "no  law  shall  be  passed  interfering  with  the  pri- 
mary disposal  of  the  soil; "  and  also  prohibits  the  passing 
of  any  law  "impairing  the  rights  of  private  property." 
While  the  conferring  upon  the  municipal  authorities  of 
a  town  the  power  to  control  generally  the  streets,  looking 
to  their  necessary  and  proper  use  as  such  by  the  public. 
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is  certainly  a  rightful  subject  of  legislation,  yet  it  is  to 
be  borne  in  mind  that  ditches  and  artificial  streams  of 
water  for  irrigating,  milling  and  other  like  purposes, 
were  of  such  prime  necessity  in  regions  like  Colorado, 
that  the  legislation  of  congress,  as  well  as  of  the  terri- 
tory, has  frequently  declared  the  paramount  value  of  the 
rights  spiinging  from  such  necessity,  and  the  courts  have 
been  very  careful  to  guard  such  rights. 

In  the  case  of  Broderv.  Water  Co.  11  Otto,  274,  which 
was  an  action  to  have  a  certain  irrigating  ditch  or  canal 
declared  a  nuisance  and  abated  as  such,  the  act  of  con- 
gress of  July  26,  1866,  was  involved.  The  ninth  section 
of  this  act  declares  that  "whenever,  by  priority  of  pos- 
session, rights  to  the  use  of  water  for  mining,  agricult- 
ural, manufacturing  or  other  purposes  have  vested  and 
accrued,  and  the  same  are  recognized  and  acknowledged 
by  the  local  customs,  laws  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested  rights  shall  be 
maintained  and  protected  in  the  same,  and  the  right  of 
way  for  the  construction  of  ditches  and  canals,  for  the 
purposes  aforesaid,  is  hereby  acknowledged  and  con- 
firmed." 

The  supreme  court  of  the  United  States,  in  construing 
and  applymg  this  provision  of  the  act  to  the  case  before 
them,  say:  *'It  is  the  established  doctrine  of  this  court, 
that  rights  of  miners,  who  had  taken  possession  of  the 
mines  and  worked  and  developed  them,  and  the  rights  of 
peraons  who  had  constructed  canals  and  ditches  to  be 
used  in  mining  operations,  and  for  purposes  of  agricult- 
ural irrigation  in  the  region  where  such  artificial  use  of 
the  water  was  an  absolute  necessity,  are  rights  which  the 
government  had,  by  its  conduct,  recognized  and  encour- 
aged, and  was  bound  to  protect,  before  the  passage  of  the 
act  of  1866.  We  are  of  opinion  that  the  section  of  the 
act  which  we  have  quoted  was  rather  a  voluntary  recog- 
nition of  a  pre-existing  right  of  possession^  constituting 
a  valid  claim  to  its  continued  use,  than  the  estabUshment 
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of  a  new  one.''  Much  other  authority,  in  the  decisions 
of  courts,  and  in  legislative  acts,  both  of  congress  and  of 
our  own  territory,  might  be  cited  upon  this  point.  We 
are  forced  to  conclude  that  the  authority  conferred  by 
the  act  of  1861,  incorporating  the  city  of  Denver,  in 
respect  to  the  control  of  the  streets  by  the  city,  cannot 
be  extended  to  invalidate  the  acquisition  thereafter  by 
the  ditch  proprietors  of  a  right  of  way  through  lands 
which  were  then  a  part  of  the  public  domain,  and  prior 
to  the  acquisition  of  title  thereto  by  the  city,  although 
streets  had  been  previously  laid  out  thereon  and  traveled. 

Bearing  upon  the  question  of  the  relative  rights  and 
liabilities  of  the  parties  under  discussion,  it  is  not  unim- 
portant to  notice  that,  from  the  testimony,  it  appears 
that  the  ditch  proprietors,  and  those  using  the  water 
thei'ein,  have  never  conceded  the  right  of  the  city  to 
require  them  to  bridge  the  ditch,  but  have  always  resisted 
such  demand;  and  that  on  the  other  hand,  the  city,  from 
time  to  time,  has  bridged  the  streets  mostly  traveled 
where  crossed  by  the  ditch  or  raceway  below  the  mills; 
that  some  of  these  bridges  were  built  by  the  city  many 
years  ago,  and  have  been  maintained  and  kept  in  repair 
by  the  city  ever  since,  thus  apparently  acquiescing  in,  if 
not  acknowledging,  the  rights  claimed  by  the  defendants 
in  error. 

In  consequence  of  the  public  interests  involved,  as  well 
as  the  great  value  of  the  property  that  would  be  affected 
by  the  destruction  of  the  ditch  or  the  diversion  of  the 
water  from  the  use  of  defendants  in  error,  we  have 
given  this  case  that  careful  consideration  which  the 
respective  rights  and  interests  involved  therein  demand, 
and,  upon  such  consideration  of  the  whole  case,  we  are 
convinced  that  the  city  is  without  right  to  require  the 
defendants  in  error  to  bridge  the  ditch,  as  demanded  of 
them,  or  to  interfere  with  the  flow  and  use  of  the  water 
in  said  ditch,  to  the  extent  and  for  the  purposes  hereto- 
fore used  and  enjoyed,  but  that  the  duty  and  obligation 
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to  construct  such  bridges,  whenever  and  wherever  the 
public  necessity  and  convenience  require,  and  to  main- 
tain and  keep  the  same  in  repair,  devolve  upon  the  city. 
We  are  not  to  be  understood  as  holding  that  the  said  ditch 
or  the  use  thereof  may  not,  at  some  future  time,  by  reason 
of  changed  circumstances,  become  a  nuisance,  and  liable 
to  be  abated  as  such;  what  we  decide  at  present  is,  that, 
for  the  reasons  stated  herein,  we  perceive  no  error  in  the 
judgment  and  decree  of  the  court  below^  and  the  same 

will  be  afiGirmed  accordingly. 

Affirmed. 


BaRNETT  ET  AL.  V.  KnIGHT  ET  AL. 

1.  Homestead  exemption  is  entirely  the  creature  of  statute;  but  the, 
statute  is  not  in  derogation  of  the  commoh  law,  since  at  common 
law  the  creditor  had  no  right  to  sell  the  debtor's  land.  Hence  the 
rule  that  these  statutory  provisions  are  to  be  liberally  construed, 
for  the  purpose  of  giving  effect  to  the  beneficent  object  in  view, 
has  been  clearly  established. 

3.  Under  the  Colorado  statute,  the  homestead  is  not  exempt  until  the 
owner  elects  to  make  it  so,  which  election  is  evidenced  by  so  in- 
dorsing upon  the  margin  of  the  record  of  the  deed.  Such  indorse- 
ment being  made,  the  homestead,  to  the  extent  of  $3,000  in  value, 
becomes  exempt  from  execution  or  attachment  upon  any  indebted- 
ness arising  after  February  1,  1808.  Tiie  householder  is  in  ample 
time  if  he  records  this  election  before  a  lien  attaches  in  favor  of  a 
creditor  whose  debt  arose  subsequent  to  that  date. 

8.  As  to  exempt  property,  there  are  within  the  statute  of  frauds  no 
creditors ;  so  that  the  sale  of  a  homestead  is  no  fraud  upon  the 
rights  of  creditors  of  the  grantor  —  the  same  not  being  subject  to 
their  debts.  The  exemption  law  and  statute  of  frauds  are  in  pari 
materia,  and  must  be  construed  together. 
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Erroi*  to'  County  Court  of  Arapahoe  County. 

On  May  4,  A.  D.  1881,  Elizabeth  J.  Knight  and  Bebecca 
Moseby  filed  their  complaint  in  Arapahoe  county  court, 
against  William  Barnett  and  Michael  Spangler,  averring 
"That  July  29,  1874,  Rachael  A.  Carr,  mother  of  plaint- 
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iffs,  became  the  owner  in  fee  of  lots  29,  80,  block  46, 
etc.,  by  purchase  from  one  Failing,  who  conveyed  the 
same  to  her  by  deed,  duly  recorded,  etc.,  and  continued 
so  until  the  same  was  sold  by  her  to  plaintiffs.  During 
aU  this  time  the  same  was  incumbered  by  a  trust  deed, 
to  secure  money  borrowed  by  said  Carr  of  one  Hitchings; 
and  at  the  time  of  his  conveyance  to  plaintiffs  there  was 
still  due  $350  of  this  sum. 

^'  About  September  15,  1879,  said  Carr  sold  and  con- 
veyed the  premises  to  plaintiffs  by  deed,  which  was  re- 
corded October  1,  A.  D.  1879,  in  the  office  of  the  recorder 
of  said  county.  Said  deed  recites  a  consideration  of  $100; 
the  real  consideration  was  $100  cash,  an  agreement  to 
pay  the  balance  due  Hitchings,  which  plaintiffs  after- 
wards caused  to  be  paid  —  the  amount  being  between 
$300  and  $350, — with  a  further  agreement  that  plaintiffs 
would  assist  in  maintaining  and  supporting  said  Carr 
each  year  thereafter,  which  they  have  done;  furnishing 
her  not  less  than  $200  each  year.  At  the  time  of  said 
sale  and  conveyance  said  Carr  was  over  seventy  years, 
unable  to  earn  money,  possessed  of  only  said  real  estate, 
then  not  exceeding  $800,  and  a  small  amoxmt  of  house- 
hold goods  worth  from  $200  to  $300,  and  of  no  other 
property;  and  said  sale  and  conveyance  was  made,  and 
by  plaintiffs  accepted,  *for  the  sole  purpose  of  providing 
means  to  pay  off  said  incumbrance,  relieving  the  said 
Carr  from  her  pecuniary  embarrassments,  and  furnishing 
her  with  some  additional  assistance  with  respect  to  her 
living  in  the  future,  and  for  no  other  purpose  and  with 
no  other  purpose  whatever.' 

"  On  and  before,  and  after  said  March  8,  A.  D.  1879,  said 
Bachael  was  a  householder  and  head  of  a  family,  residing 
upon  said  premises,  occupying  the  same  as  a  homestead; 
which  real  estate,  with  b31  improvements  thereon,  was 
worth  on  said  8th  March,  1879,  and  before  and  after  that, 
not  more  than  $800.  The  family  aforesaid  consisted  of 
said  Bachael  and  an  invalid  adult  daughter,  over  twenty- 


1884.]        Babnett  bt  al.  v.  EjaoHT  et  al.  867 

one  years,  but  weak  minded,  and  at  times  insane,  who 
then,  and  before  and  afterwards,  was  kept  and  cared  for, 
fed,  clothed  and  provided  for  by  her  gratuitously  and 
without  compensation,  as  a  dependent  and  helpless  child 
and  as  a  member  of  the  family,  which  family  consisted 
of  these  two,  of  which  Bachael  was  the  head;  said 
Bachael  being  also  owner  of  said  premises. 

''  That  said  Bachael,  on  said  8  th  day  of  March,  A.  D. 
1879,  caused  to  be  entered  of  record  on  the  margin  of 
her  recorded  title  to  said  property,  to  wit,  on  margin  of 
the  record  of  said  deed  from  Failing,  the  word  *  Home- 
stead,' as  will  appear  by  reference  to  said  record. 

"  Thereafter  said  Bachael  continued  to  own  and  occupy 
said  real  estate  as  a  homestead,  and  to  be  a  householder 
and  head  of  a  family  until  and  including  the  day  of  the 
sale  and  conveyance  to  plaintiffs. 

*'  That  at  that  time,  and  on  the  said  8th  day  of  March, 
A.  D.  1879,  said  Bachael  was  indebted  upon  a  promissory 
note,  dated  May  14,  1875,  due  fifteen  months  after  date, 
for  $200,  with  interest  from  maturity  at  ten  per  cent. 
per  annum,  etc.,  etc.,  which  was  made  payable  to  one 
Lewis,  and  by  him  transferred  to  defendant  Bamett, 
October  23,  1880.  Said  Bamett  commenced  suit  against 
said  Carr,  and  levied  an  attachment  upon  said  prem- 
ises. 

'*  That  April  12,  1881,  Bamett  took  judgment  in  said 
cause  for  $282.70  and  costs.  Abstract  of  judgment  filed 
April  16.  Execution  issued  and  levied  April  18  upon 
said  premises  as  the  property  of  said  Carr.  That  the 
defendant  Spangler,  as  sheriff,  etc.,  has  advertised  the 
said  property  for  sale  under  said  execution.  That  the  cer- 
tificate of  levy  aforesaid  constitutes  a  cloud  on  the  plaint- 
iflFs'  title. 

"Prayer  that  the  certificate  of  levy  be  canceled  and  set 
aside;  that  an  injunction  issue  restraining  defendants 
from  proceeding  to  sell." 
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Messrs.  Wells,  Smith  and  Maoon,  for  plaintiffs  in 
error. 

Messrs.  BENEDicr  and  Phelps,  for  defendants  in  error. 

Helm,  J.  The  important  assignment  of  error  in  this 
case  is:  '^  That  the  complaint  doth  not  set  forth  facts  suffi- 
cient to  constitute  a  cause  of  action." 

There  is  nothing  in  the  record  before  us  upon  which  we 
can  predicate  the  conclusion  that  the  conveyance  from 
Mrs.  CaiT  to  defendants  in  error  is  void  as  to  plaintiff  in 
error,  on  the  ground  of  intentional  fraud.  The  uncon- 
tradicted averments  of  the  complaint  are  our  only  source 
of  information  upon  this  subject;  there  is  nothing  in 
these  from  which  we  can  justly  draw  the  inference  that 
she  made  the  sale  with  intent  to  hinder,  delay  or  defraud 
her  creditors;  neither  is  there  anything  to  show  that  de- 
fendants in  error,  who  were  purchasers  for  a  valuable 
consideration,  had  notice  of  such  intent,  even  if  it  existed. 
Yet  both  of  these  facts  must  concur  before  the  sale  can 
be  avoided  on  this  account. 

The  question  of  fraud  in  fact  may,  therefore,  be  elimi- 
nated from  this  case;  is  there  fraud  in  law  of  which  plaint- 
iff in  error  may  take  advantage  ?  His  counsel  contend 
that  there  is;  they  assert:  Firsts  that  as  against  the  claim 
of  plaintiff  in  error,  the  effort  of  Mrs.  Carr  to  secure  the 
benefit  of  the  homestead  exemption  act  was  of  no  avail; 
for  his  demand  was  contracted  before  she  caused  the 
word  "homestead"  to  be  entered  of  record  in  compli- 
ance with  law.  And  they  argue,  secondly^  that  since 
part  of  the  consideration  from  defendants  in  error  to  her 
for  the  property  was  future  assistance  towards  her  sup- 
port, the  transaction  was  tainted  with  fraud  in  lawyer  ^, 
as  to  her  existing  creditor. 

Other  matters  are  discussed  in  the  briefs,  but  we  deem 
it  unnecessary  to  extend  our  inquiry  beyond  these  two 
questions.    The  first  may  be  restated  as  follows:  Can  a 
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debtor  avail  himself  of  the  bounty  offered  by  our  home- 
stead exemption  statute,  as  against  an  existing  indebted- 
ness which  has  not  been  reduced  to  judgment  nor  become 
a  statutory  lien  upon  the  exempted  premises,  by  attach- 
ment or  otherwise,  where  allowing  the  exemption  will 
leave  him  insolvent? 

We  are  not  aware  of  any  direct  adjudication  of  this 
precise  question  under  similar  statutes.  It  is  by  no  means 
free  from  difficulty  and  doubt;  that  strong  and  logical 
arguments  can  be  presented  on  both  sides^  is  demon- 
strated by  the  briefs  in  this  case. 

Section  1631  of  our  General  Statutes  reads  as  follows: 
^*  Every  householder  in  Colorado,  being  the  head  of  a  fam- 
ily, shall  be  entitled  to  a  homestead  not  exceeding  in  value 
the  sum  of  162,000,  exempt  from  execution  and  attach- 
ment arising  from  any  debt,  contract  or  civil  obligation 
entered  into  or  incurred  after  the  first  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-eight."  And  section  1632  is  as  follows:  '^  To  entitle 
any  person  to  the  benefit  of  this  act,  he  shall  cause  the 
word  ^  homestead '  to  be  entered  of  record  in  the  margin 
of  his  recorded  title  to  the  same,  which  marginal  entry 
shall  be  signed  by  the  owner  making  such  entry,  and  at- 
tested by  the  clerk  and  recorder  of  the  county  in  which 
the  premises  in  question  are  situated,  together  with  the 
date  and  time  of  day  upon  which  such  marginal  entry  is 
so  made." 

We  do  not  agree  with  counsel  for  plaintiff  in  error  in 
their  argument  that  the  latter  section  was  enacted  for 
the  purpose  of  giving  notice,  and  securing  protection,  to 
those  dealing  with  the  householder  and  extending  credit 
to  him.  If  we  did,  the  conclusion  arrived  at  by  them 
would  inevitably  follow;  for,  if  the  legislature  prescribed 
the  recording  for  the  purpose  of  protecting  parties  with 
whom  the  claimant  deals,  the  deduction  is  irresistible 
that  it  would  not  avail  as  to  prior  debts;  more  ingenuity  * 
than  we  possess  would  be  required  to  demonstrate  how 
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the  creditor  is  benefited  by  a  notice  of  this  kind  given 
him  after  he  has  extended  the  credit. 

The  key  to  a  solution  of  the  problem  presented  is  found 
in  the  purpose  and  language  of  the  entire  act  itself. 
Two  govemmg  principles  underUe  aU  homestead  legisla- 
tion: 

First,  The  beneficent  design  of  protecting  the  citizen 
householder  and  his  family  from  the  dangers  and  miseries 
of  destitution  consequent  upon  business  reverses  or  upon 
calamities  from  other  causes;  and 

Second.  The  sound  public  policy  of  securing  the  per- 
manent habitation  of  the  family,  and  cultivating  the  local 
interest,  pride  and  affection  of  the  individual,  so  essen- 
tial to  the  stability  and  prosperity  of  a  government. 

Homestead  exemption  is  entirely  the  creature  of  stat- 
ute, but  the  statute  is  not  in  derogation  of  the  common 
law,  for  at  common  law  the  creditor  had  no  right  to  sell 
the  debtor's  land  (Thompson's  Homesteads  and  Exemp- 
tions, sec.  2,  and  note);  and  the  rule  is  fully  established, 
that  the  statutory  provisions  are  to  be  liberally  construed 
for  the  purpose  of  giving  effect  to  the  principles  above 
named. 

Many  of  the  states  have  extended  this  bounty  to  the 
householder  without  restriction  or  quaUfication,  save  that 
of  visible  occupancy  and  use;  a  few,  like  our  own,  have 
seen  fit,  for  excellent  reasons,  to  require  of  him,  in  addi- 
tion to  occupancy,  an  election  as  to  whether  or  not  he  will 
accept  the  favor  offered. 

Section  1631,  above  mentioned,  makes  no  reference  to 
general  indebtedness,  except  that  its  operation  is  confined 
to  executions  and  attachments  upon  such  liabilities  as 
accrue  after  a  certain  date;  it  bestows  upon  the  debtor 
the  privilege  of  holding  his  homestead  to  the  extent  of 
$2,000  in  value,  ^^  exempt  from  eocecution  and  cUtach- 
menV^ 

Section  1632  substantially  declares  that,  until  he  records 
his  acceptance  of  the  bounty,  his  home,  like  his  other 
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realty,  shall  be  subject  to  "execution  and  attachment." 
There  is  nothing  in  either,  or  in  any  other  provision  of 
the  act,  which,  in  our  judgment,  justifies  the  conclusion 
that  the  legislature  intended  to  declare  that  he  must 
make  this  election  before  incurring  the  debt.  That  body 
simply  say  to  him:  "  Prompted  by  a  desire  to  protect  and 
benefit  you  and  your  family,  and  also  to  advance  the 
public  welfare,  we  offer  this  bounty  to  you;  but  we  do 
not  force  you  to  accept  it,  and  if  you  do  not  record  your 
acceptance  before  an  attachment  or  execution  lien  is 
secured  in  favor  of  your  creditor,  such  lien  shall  have 
preference." 

By  saying  to  him  that  he  must  record  his  notice  of 
acceptance,  the  legislature  did  not  intend  to  discriminate 
against  the  premises  upon  which  he  resides;  they  did  not 
intend  to  give  his  creditor  a  right,  lien  or  claim  against 
the  same,  prior  to  such  notice  of  acceptance,  which  did 
not  extend  to  his  other  realty;  he  may,  notwithstanding 
his  debts,  incumber,  sell  and  dispose  of  his  home  in  the 
same  manner  as  any  other  lands  to  which  he  holds  title; 
the  bona  fide  purchaser  or  incumbrancer,  for  valuable  con- 
sideration, takes  the  home  or  residence  entirely  free  from 
claim  or  objection  on  the  part  of  a  mere  general  creditor; 
and  this  is  true,  even  if  such  purchaser  is  aware,  when 
he  makes  the  purchase,  of  the  vendor's  indebtedness,  and 
of  his  insolvent  condition. 

We  think  that,  under  our  statute,  the  householder  is 
in  ample  time  if  he  records  this  election  before  a  lien 
attaches  in  favor  of  his  creditor. 

It  is  very  true  that  an  act  of  the  legislature  conferring 
the  privilege  of  a  homestead  exemption,  as  against  debts 
incurred  prior  to  its  passage,  is  absolutely  void;  such  an 
act  is  in  clear  violation  of  the  inhibition  of  both  federal 
and  state  constitutions  against  impairing  the  obligation 
of  contracts.  The  right  of  the  creditor,  under  the  stat- 
utes in  that  behalf  existing,  to  look  to  all  of  the  debtor's 
realty  for  payment,  is  said  to  be  a  part  of  his  remedy; 
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corded  her  notice  claiming  the  same.  There  is  nothing  in 
the  record  advising  us  of  any  act  on  her  part  forfeit- 
ing this  exemption  privilege.  At  the  time  she  sold  to 
defendants  in  error,  neither  plaintiff  in  error  nor  his 
assignor  could  have  taken  the  property  under  execution 
or  attachment.  The  entire  value  being  less  than  half  the 
amount  of  the  homestead  allowance,  the  whole  property 
was  beyond  the  reach  of  an  existing  creditor;  such  a 
creditor  had  no  interest  therein,  and  having  no  interest,  it 
cannot  be  said  that  he  was  wronged  or  injured  by  her 
sale.  If  the  premises  were  beyond  the  reach  of  plaintiff 
in  error  in  satisfaction  of  his  debt,  what  mattered  it  to 
him  whether  she  retained  the  title  or  sold  or  incumbered 
the  property.  Upon  similar  reasoning  to  this  it  is  held 
that,  **  as  to  exempt  property,  there  are,  within  the  mean- 
ing of  the  statute  of  frauds,  no  creditors.^'  The  ex- 
emption law  and  statute  of  frauds  "  are  in  part  materiOj 
and  must  be  construed  together."  The  former  controls 
the  latter  as  to  the  property  specified,  and  in  the  disposi- 
tion of  exempted  property  there  can  be  no  fraud  upon 
the  creditors.  Thompson  on  Homesteads  and  Exemp- 
tions, sees.  411,  412,  and  cases;  Bump  on  Fraudulent 
Conveyances,  p.  242,  and^cases  cited;  also  pp.  211  and  215. 

Of  course  when  the  value  of  the  property  exceeds  the 
exemption  allowance  the  creditor  is  interested;  yet,  in 
such  a  case,  it  by  no  means  follows  that  if  a  conveyance 
were  set  aside  for  fraud,  at  the  suit  of  creditors,  the 
debtor  would  be  estopped  from  still  claiming  and  holding 
the  exemption  privilege  acquired  before  the  fraudulent 
transfer.  Thompson  on  Homesteads  and  Exemptions, 
sec.  408  and  cases  cited. 

Examination  thereof  demonstrates  that  the  spirit  as 
well  as  the  letter  of  our  entire  homestead  act  is  in  harmony 
with  the  views  we  have  adopted  upon  both  of  the  fore- 
going questions. 

Section  1634  gives  the  benefit  of  the  honilestead  to  a 
surviving  widow,  husband  or  minor  children;  section  1637 
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provides  for  cases  where  the  premises  exceed  in  value  the 
exemption  allowance  of  $2,000;  the  creditor  may  sell 
the  same  under  his  execution,  but  he  is  required  to  pay 
the  debtor  this  amount  from  the  proceeds;  he  is  only  en- 
titled to  apply  to  the  discharge  of  his  demand  the  sur- 
plus, after  paying  all  costs  and  $2,000  to  the  exemption 
claimant;  if  there  be  not  enough  proceeds  to  do  this,  he 
must  make  up  the  deficiency  from  his  private  funds. 
Section  1638  authorizes  the  debtor  to  sell  his  homestead 
and  invest  the  proceeds  .therefrom  in  another;  the  new 
homestead  so  acquired  is  exempt  from  execution  or  at- 
tachment for  debts  existing  before  the  sale;  the  bona  fide 
purchaser  for  valuable  consideration,  of  the  old  home- 
stead premises,  takes  the  same  entirely  free  from  liens  on 
account  of  judgments  or  other  claims  against  his  grantor 
existing  at  the  time  of  the  sale. 

This  section  does  away  with  every  doubt  as  to  the 
debtor's  right  to  dispose  of  his  homestead;  the  last  clause 
thereof  puts  at  rest  all  uncertainty  as  to  the  effect  of  a 
judgment  hen  upon  the  homestead.  On  the  latter  sub- 
ject counsel  cite  two  lines  of  decisions,  which  have  been 
rendered  in  the  absence  of  such  a  statutory  provision: 
Firsty  those  holding  that  no  judgment  lien  attaches  to 
the  homestead;  and  second^  those  which  declare  that 
such  hen  does  attach,  but  is  simply  held  in  abeyance  till 
sale  of  the  premises  or  forfeiture  of  the  right.  Important 
consequences  flow  from  the  distinction,  which  it  is  not 
necessary,  in  view  of  our  statute,  for  us  to  state  or  con- 
sider. But  the  former  view  is  sustained  by  the  weight 
of  authority  and  the  better  reason;  and  it  has  been  ex- 
pressly recognized  by  legislation  in  at  least  two  of  the 
states,  where  the  latter  was  first  announced  by  the  su- 
preme court.  See  Thompson,  sec.  390  et  seq.j  and  cases 
cited. 

We  think  plaintiff  in  error  is  not  in  position  to  claim, 
in  this  case,  the  benefit  of  the  general  doctrine  declaring 
a  conveyance  fraudulent  and  void  as  to  creditors,  which 
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is  made  partially  in  consideration  of  future  support  to 
the  insolvent  grantor. 

The  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action.    The  judgment  will  be  affirmed. 

Affirmed, 
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].  Articles  of  incorporation  which  declare  an  intention  to  create  a  com- 
pany *'xor  the  purpose  of  locating,  building,  owning  and  maintain- 
ing a  union  depot  for  railroads,  in  the  city  of  Denver,  Arapahoe 
county,  m  said  state ;  and  for  the  location,  building,  owning  and 
maintaining  as  many  difiFerent  lines  of  railroad  from  said  depot  to 
the  exterior  boundaries  of  the  city  of  Denver,  as  may  be  necessary 
for  the  accommodation  and  use  o(  the  different  railroad  companies 
making  said  city  a  point  of  delivery  for  freight  and  passengers,'* 
heldf  not  to  indicate  an  attempt  to  create  an  ordinary  railroad 
company,  under  sec.  338  et  seq,,  General  Statutes. 

3.  In  this  state  p.  substantial  compliance  with  the  provisions  of  the 
general  law  is  an  essential  prerequisite  to  the  creation  of  a  private 
corporation,  and  a  failure  u>  comply  tlierewith  in  any  material  par- 
ticular is  ground  for  the  impeachment  of  corporate  existence,  in  an 
appropriate  proceeding  prosecuted  by  thfe  proper  authority. 

8.  The  failure  of  the  notary  public  before  whom  article<t  of  incorpora- 
tion are  acknowledged,  to  certify  that  the  parties  acknowledging 
the  same  are  personally  known  to  him,  is  not  fatal.  A  certificate 
that  the  persons  whose  names  are  signed  to  the  articles  (giving 
them)  appeared  before  the  notary  and  acknowledged  the  same,  is 
sufficient.  Neither  the  provisions  of  the  statute  as  to  the  acknowl- 
edgment of  deeds,  nor  the  reasons  therefor,  apply  to  the  acknowl- 
edgment of  articles  of  incorporation. 

Error  to  District  Court  of  Arapahoe  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.   A.  Hardenbrook  and  R.  J.  Page,  for 
plaintiffs  in  error. 

Mr.  Geo.  M.  Dunn,  Messrs.  Teller  and  Orahood  and 
Messrs.  B.  M.  and  0.  J.  Hughes,  for  defendants  in  error. 
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Helm,  J.  Relators,  in  the  name  of  the  people,  seek, 
by  an  action  in  the  nature  of  a  quo  warranto^  to  directly 
challenge  the  corporate  existence  of  "  The  Union  Depot 
and  Railroad  Company."  Their  theory  is,  that  respond- 
ents, under  that  name,  wrongfully  usurped  the  privileges 
and  franchises  of  a  corporation;  that  respondents'  at- 
tempted organization  of  the  company  was  void  ab  initio, 
by  reason  of  a  failure  to  comply  with  the  precedent 
requirements  of  our  general  incorporation  act. 

The  action  is  brought  under  chapter  28  of  the  code  of 
.1883.  It  is  somewhat  doubtful  if  relators  are  in  position 
to  maintain  the  same  in  the  name  of  the  people  or 
otherwise,  giving  the  code  provisions  the  interpretation 
most  favorable  to  them.  But  we  prefer  to  base  our 
determination  of  this  proceeding  in  error  upon  other 
grounds. 

Some  doubt  seems  to  exist  in  the  minds  of  counsel  as 
to  the  purposes  for  which  the  corporation  was  attempted 
to  be  organized;  this  uncertainty  grows  out  of  the  lan- 
guage used  in  the  articles  of  incorporation.  Respondents 
therein  declare  their  intention  to  create  a  company  "for 
the  purpose  of  locating,  building,  owning  and  maintain- 
ing a  union  depot  for  railroads  in  the  city  of  Denver, 
Arapahoe  county,  in  said  state;  and  for  the  location, 
building,  owning  and  maintaining  as  many  different  lin^s 
of  railroad  from  said  depot  to  the  exterior  boundaries  of 
the  city  of  Denver,  as  may  be  necessary  for  the  accom- 
modation and  use  of  the  different  railroad  companies 
making  said  city  a  point  of  delivery  for  freight  and  pas- 
sengers." 

Does  this  language  indicate  an  attempt  to  create  an 
ordinary  railroad  conipany  under  our  laws  ?  (Sec.  333  et 
seq.y  General  Statutes.)    We  think  not. 

The  primary  and  principal  design  evidently  was  to 
build  and  maintain  a  union  depot.  Various  lines  of  rail- 
road extended  to  the  city ;  ihey  came  in  from  different 
directions  and  discharged  freight  and  passengers  at  dif- 
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ferent  points;  to  successfully  *' maintain*'  a  union  depot, 
and  thereby  accomplish  the  purpose  of  the  enterprise,  it 
was  of  course  necessary  to  connect  the  same  with  the 
several  termini  of  the  roads  within  the  city.    Incidental, 
therefore,  to  the  main  adventure  was  the  construction 
and  keeping  in  repair  of  lines  of  track  to  make  these 
connections.  Had  the  articles  of  incorporation  announced 
a  purpose  to  build  and  maintain  a  union  depot,  and  con- 
nect the  same  by  lines  of  track  with  the  different  rail- 
roads centering  in  Denver,  the  same  intention  would,  in 
our  judgment,  have  been  expressed,  and  the  same  end 
attained.     The*  language  of   the  articles  expre^ly  ex- 
cludes the  idea  that  the  Union  Depot  Company  intended 
to  operate  the  "lines  of  railroad"  they  constructed;  for 
these  lines  were  to  be  built  and  maintained  "for  the  ac- 
commodation and  use  of  the  different  railroads,"  etc.    It 
is  safe  to  say  that  the  legislature,  in  the  portion  of  the 
incorporation  act  above  mentioned,  were  not  providing 
for  such  incidental  aids  to  another  enterprise  as  this. 
And  it  is  also  a  fair  conclusion  from  the  language  used, 
and  the  evident  purpose  expressed  in  the  articles  of  in- 
corporation, that  respondents  had  no  intention  of  engag- 
ing in  the  business  of  constructing  or  operating  a  railroad 
under  said  statutes. 

It  is  true  that  the  word  railroad  is  used  in  the  corpo- 
rate name,  and  the  term  of  existence  is  fixed  at  fifty 
years;  it  is  also  true  that  by  the  substituted  articles  of 
incorporation  the  number  of  incoi-porators  was  increased 
from  four  to  five.  These  facts  would  cast  some  doubt 
upon  the  subject  if  there  was  room  for  uncertainty.  But^ 
as  above  indicated,  we  think  there  ts  no  groimd  for  rea- 
sonable doubt  as  to  what  respondents'  purposes  really 
were;  and  it  is  unnecessary  for  us  to  speculate  upon  their 
reasons  for  preparing  the  articles  of  incorporation  in  the 
manner  they  did. 

The  conclusion  that  they  were  not  attempting  to  en- 
gage in  a  railroad  enterprise  disposes  of  many  of  the  ob- 
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jections  presented  by  relators;  it  also  greatly  simplifies 
our  consideration  of  the  remaining  questions. 

An  attempt  was  made  by  respondents  to  organize  an 
ordinary  private  corporation  for  a  lawful  purpose,  under 
our  statutes  authorizing  the  same;  did  they  succeed? 

As  already  suggested,  the  grounds  of  attack  relied 
upon  in  this  case  are  errors  in  the  attempt  to  comply 
with  the  specific  requirements  of  the  statute  in  creating 
the  corporation.  No  effort  is  made  to  have  a  forfeiture 
of  its  franchises  declared  on  account  of  acts  or  omissions 
occurring  svbsequent  to  its  organization. 

We  have  no  doubt  but  that  in  this  state  a  substantial 
compliance  with  the  provisions  of  the  general  law  is  an 
essential  prerequisite  to  the  creation  of  a  private  corpora- 
tion; and  that  a  failure  to  comply  therewith,  in  any 
material  particular,  is  ground  for  the  impeachment  of 
corporate  existence,  in  an  appropriate  proceeding  prose- 
cuted by  the  proper  authority. 

Twelve  different  alleged  defects  are  named,  and  dis- 
cussed at  length  in  the  briefs;  many  of  these,  however, 
are  ah'eady  disposed  of,  and  we  only  deem  it  important 
to  consider  two  of  the  remainder. 

First  Was  the  fact  that  the  articles  of  incorporation 
provide  for  an  existence  of  fifty  years  fatal? 

Section  238  of  the  General  Statutes  requires  that  these 
articles  shall  state,  among  other  things,  **the  term  of 
existence,  not  to  exceed  twenty  years." 

The  defect  here  suggested  is  not  an  omission  to  insert 
something  required.  Eespondents  comply  with  the  stat- 
ute by  declaring  the  term  of  existence;  as  to  the  length 
of  this  term,  they  ask  more  than  the  law  allows;  in  the 
face  of  a  restriction  to  twenty  years,  they  assume  the 
right  to  act  for  fifty.  This  statutory  provision  as  to  time 
may,  we  think,  properly  be  regarded  as  a  limitation. 
And  we  are  of  opinion  that  the  irregularity  is  not  such  a 
non-compliance  with  law  as  operates  to  prevent  the 
corporation  from  coming  into  existence.    It  cannot,  with- 
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out  renewal)  lire  for  fifty  years,  but,  so  far  as  this  objec- 
tion is  concerned,  it  may  exercise  the  rights  and  privileges 
of  a  corporation,  in  carrying  on  the  business  intended, 
for  the  period  of  twenty  years. 

Second.  Was  there  a  fatal  defect  in  the  certificate  of 
acknowledgment  of  the  articles  of  incorporation? 

This  certificate  is  as  follows,  to  wit: 
**  State  of  Colorado,  Arapahoe  County — ss. 

"I,  William  B.  Tebbets,  a  notary  public  within  and 
for  the  county  of  Arapahoe  and  state  of  Colorado,  do 
hereby  certify  that  on  the  24th  day  of  November,  A.  D. 
1879,  personally  appeared  before  me  the  persons  whose 
names  are  signed  to  the  foregoing  articles  of  association, 
namely:  Walter  S.  Cheeseman,  Bela  M.  Hughes,  D.  0. 
Dodge,  A.  A.  Egbert  and  J.  F.  Welborn,  and  they  each 
of  them  acknowledged  that  they  had  signed  the  forego- 
ing articles  of  association  for  the  puiposes  therein  set 
forth.  In  testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  this  the  day  and  year 
aforesaid.  Willlim  B.  Tebbetts, 

[SEAL]  '  Notary  Public." 

The  specific  objection  to  this  certificate  is,  that  it  is  not 
stated  therein  that  '*  the  individuals  who  acknowledged 
the  same  were  personally  known  to  the  officer  who  took 
the  acknowledgment,  or  proven  to  him  to  be  the  persons 
who  executed  the  certificate." 

Were  this  omission  in  the  certificate  of  an  acknowl- 
edgment to  a  deed  conveying  real  estate,  we  might  be 
constrained  to  hold  such  certificate  defective;  such  is  the 
conclusion  reached  under  a  statute  identical  with  ours, 
section  212,  which  provides  for  the  acknowledgment  of 
instruments  relating  to  realty.  Shepherd  v.  Coniely  19 
HI.  819. 

But  the  statute  under  which  the  certificate  of  acknowl- 
edgment to  these  articles  of  incorporation  was  made 
contains  no  such  specific  requirement  as  said  section  213; 
it  simply  declares  that  the  acknowledgment  shaU  be 
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'^  before  some  officer  authorized  to  take  the  acknowledg- 
ment of  deeds;"  the  declaration  that  the  same  officer 
shall  officiate  does  not,  necessarily,  imply  that  he  must 
certify  to  precisely  the  same  matters  in  both  instances. 

The  provision  requiring  the  officer  to  state  that  the  in- 
dividual subscribing,  and  the  one  acknowle^fing,  are 
personally  known  by  him  to  be  identical,  w  Jkinserted 
for  the  purpose  of  preventing  one  individual  from  per- 
sonating another  in  the  execution  of  instruments  relating 
to  real  estate. 

As  will  be  observed,  the  notary  public  certifies  that  the 
I)6rsonb  whose  names  are  signed  to  the  articles  of  incor- 
poration under  consideration  personally  appeared  before 
him.  In  early  times  this  would  have  been  ample  in  the 
certificate  to  an  acknowledgment  of  a  deed  to  realty; 
and  we  are  satisfied  that  it  is  a  sufficient  compliance  with 
the  incorporation  statute  upon  the  subject.  The  judg- 
ment of  the  district  court  will  be  affirmed. 

Affirmed. 


Eankin  v.  Thompson  et  al. 

When  there  is  no  substantial  conflict  in  the  evidence  as  to  a  material 
fact,  and  the  jury  find  contrary  thereto,  it  will  be  assumed  that 
they  misunderstood  the  evidence,  or  misapprehended  its  scope  and 
effect.  In  such  case  the  verdict  should  be  set  aside  and  a  new  trial 
granted. 

Appeal  from  District  Court  of  Fremont  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thatoher  and  Gast,  for  appellant. 

Mr.  J.  M.  Waldron  and  Mr.  J.  D.  Freeman,  for  ap- 
pellees. 

Helm,  J.    Appellees  were  sub-contractors  under  appel- 
lant in  grading  a  portion  of  the  Gunnison  extension  of 
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the  Denver  &  Rio  Grande  Railway.  No  particular 
amount  of  grading  was  stipulated  to  be  done  by  them; 
they  were  to  do  as  much  as  they  could.  The  construc- 
tion work  on  this  extension  was  divided  into  sections  one 
mile  each' in  length.  Appellees  commenced  grading  upon 
section  274,  which  they  finished;  then  proceeding  to  275, 
they  did  about  one-quarter  of  the  work,  and  passed  to  276; 
leaving  the  latter  in  an  unfinished  condition,  they  ad- 
vanced their  force  to  277;  after  doing  a  small  part  of  the 
work  on  277  they  returned  to  276,  and  ultimately  com- 
pleted the  grading  of  that  section. 

In  the  meantime  the  track-layers  were  approaching, 
and  the  extension  company  had  given  orders  to  appellant 
to  have  the  gaps  left  by  appellees  upon  these  sections 
immediately  filled  up;  appellant  gave  notice  to  appellees 
in  accordance  with  these  orders;  the  latter  failing  to 
comply  as  quickly  as  the  urgency  of  the  case  required, 
appellant  put  forces  of  men  to  work  and  completed  the 
sections. 

There  is  practically  no  dispute  as  to  the  actual  amount 
of  grading  done  by  appellees,  or  the  sum  paid  them  there- 
for, and  the  balance  remaining  due.  But  appellant  con- 
tended that  appellees  were  bound  to  finish  each  section 
before  leaving  it;  that  their  failure  to  do  so  was  a  viola- 
tion of  their  contract  with  him;  that  by  reason  of  such 
failure  the  necessity  arose  for  his  filling  the  gaps  left; 
that  in  the  sudden  removal  of  camps,  the  transfer  of 
large  bodies  of  men,  the  performance  of  the  labor  and 
otherwise  in  doing  this  work,  he  was  compelled  neces- 
sarily to  incur  great  expense;  and  that  such  necessary 
and  reasonable  expense,  added  to  the  amount  already 
advanced  to  appellees,  exceeded  what  he  would  have  paid 
them,  under  the  contract,  for  grading  the  four  sections, 
in  the  sum  of  $1,177.70.  For  this  amount  appellant,  in 
his  answer,  demands  judgment  by  way  of  counter- 
claim. 

The  contract  was  verbal,  and  appellees  deny  that  they 
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were  bound  thereby  to  complete  each  section  before  pass- 
ing to  the  next,  leaving  no  gaps  unfinished. 

The  main  question  of  fact  presented  to  the  jury  related 
to  the  terms  of  the  agreement  in  this  respect.  Under 
the  evidence  in  the  record,  it  appears  that  the  jury  must 
have  resolved  this  question  of  fact  against  appellant. 

If  the  record  disclosed  a  substantial  conflict  of  testi- 
mony upon  this  feature  of  the  contract,  we  would  not 
presume  to  interfere  with  the  findings  of  the  jury  thereon, 
although  they  adopted  the  sworn  declarations  of  one 
witness  as  against  those  of  two. 

Appellant  swears  positively  that,  under  the  agreement, 
appellees  were  to  finish  the  work  on  each  section  before 
they  passed  to  another,  and  were  to  leave  no  gaps;  his 
statements  are  corroborated  by  the  testimony  of  Clark, 
and  also,  in  our  judgment,  by  that  of  Thompson  him- 
self; for  Thompson  says  that  he  did  not  understand  that 
appellees  were  permitted  to  work  here  and  there,  leaving 
gaps  between.  The  rest  of  Thompson's  testimony  upon 
this  subject  in  no  way  conflicts  with  appellant's  view  of 
the  contract.  The  facts  that  no  certain  amount  of  work 
was  contracted  for,  and  that  appellees  wei-e  to  begin  and 
do  what  they  could  with  their  "outflt,"are  not  incon- 
sistent with  the  proposition  that  they  were  bound  to 
complete  each  section  before  leaving  it.  Neither  is  his 
denial  that  a  certain  conversation  took  place  relative 
thereto,  a  declaration  that  the  contract  did  not  contain 
this  provision. 

Here,  then,  was  a  question  of  fact  constituting  a  mate- 
rial issue,  upon  which  there  is  no  substantial  conflict  in 
the  testimony;  as  to  which,  on  the  contrary,  the  testi- 
mony of  both  sides  is  in  harmony.  We  think  the  jury 
must  have  misunderstood  this  evidence,  or  misappre- 
hended its  scope  and  effect. 

The  record  discloses  nothing  which  can  fairly  be  con- 
strued as  a  waiver  on  the  part  of  appellant  of  a  breach 
of  the  contract  in  this  respect.    Upon  a  retrial  of  the 
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cause  it  may  be  made  to  appear  that  such  a  waiver  took 
place;  or  under  amended  pleadings,  if  amendment  thereof 
be  allowed,  matters  in  avoidance  may  perhaps  be  pre- 
sented. 

But  we  are  satisfied  that,  for  the  erroneous  finding  of 
the  jury,  this  judgment  should  be  reversed;  it  is  unnec- 
essary to  consider  the  remaining  assignments  of  error. 

The  judgment  will  be  reversed  and  the  cause  remanded 

for  a  new  trial 

Beversed. 


Garvey's  Case. 

1.  Habeas  corptwwill  lie  when  the  petitioner  is  confined  under  the 

judgment  of  a  court,  to  enter  which  the  court  had  not  jurisdiction — 
as  in  case  of  a  judgment  not  based  on  a  valid  verdict  of  conviction. 

2.  Certain  crimes,  including  murder,  are  arranged  in  grades,  one  above 

another,  and  each  higher  offense  or  grade  of  an  offense  contains  all 
that  is  embraced  in  the  one  next  lower,  and  something  more.  It  is 
not  necessary  that  an  indictment  for  any  offense  shall  specify  the 
name  of  the  offense,  provided  it  is  in  all  other  respects  sufficient 
In  this  class  of  crimes,  whatever  the  offense  alleged  in  the  indict- 
ment, there  may  be  a  conviction  of  any  other  if  within  the  wonls 
of  the  allegation;  —  an  indictment  for  muider  charges  also  all  tiie 
lower  grades  of  felonious  homicide,  and  a  conviction  for  man- 
slaughter may  be  had  upon  it. 

3.  An  indictment  for  murder  was  found  by  the  grand  jury.    Subse- 

quently an  act  of  the  legislature  was  passed  without  a  saving 
clause,  which  rendered  it  illegal  to  convict  the  accused  of  the  crime 
of  murder,  but  did  not  affect  the  law  as  to  the  punishment  for 
manslaughter.  Hetd^  that  the  accused,  under  that  indictment, 
might  be  tried  for  the  latter  offense. 

4.  In  such  case,  the  fact  that  the  accused  has  been  tried  under  said  in- 

dictment, convicted  of  murder,  and  judgment  pronounced  npcm 
the  verdict,  which  judgment  was  reversed  because  of  error  in  en- 
tering the  same  —  the  law  having  been  so  modified  as  to  forbid  the 
judgment, —  will  not  warrant  his  discharge  on  the  'ground  of  for- 
mer jeopardy  when  subsequently  tried  for  manslaughter  on  the 
same  indictment. 
6.  The  verdict  is  the  foundation  of  the  judgment,  and  when  the  latter 
la  reversed  because  the  law  did  not  authorize  the  former,  both  are 
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set  aside  and  are  of  no  effect ;  —  judgment  for  murder  being  re- 
versed and  the  cause  remanded  for  further  proceedings,  the  court 
cannot,  ui>on  such  verdict  for  murder,  enter  judgment  for  man- 
slaughter without  a  retrial  of  the  cause.  One  so  convicted  may  be 
released  from  the  penitentiary  on  habecu  corpus,  and  remanded  to 
the  custody  of  the  sheriff  to  await  trial. 

In  Supreme  Court. 

Application  for  release  from  penitentiary  on  habeas 
carpus. 

Messrs.  Weli5,  Smith  and  Macon,  for  petitioner. 

Attorney-General  D.  F.  Urmy,  for  the  people. 

Beck,  C.  J.  The  petitioner  was  indicted  for  the  murder 
of  one  George  Wolf,  alleged  to  have  been  perpetrated  on 
the  23d  day  of  May,  1880.  The  indictment  was  found 
by  the  grand  jury  on  the  15th  day  of  March,  1881,  on 
which  he  was  tried  at  the  special  November  term  of  the 
district  court  of  Arapahoe  county,  1881,  found  "guilty  of 
murder  as  charged  in  the  indictment,"  and  sentenced  to 
imprisonment  for  Ufe  in  the  state  penitentiary. 

A  writ  of  error  to  the  judgment  was  prosecuted  to  this 
court,  and  at  the  April  term,  1883,  we  reversed  the  judg- 
ment and  remanded  the  cause,  for  the  reason  that,  after 
the  commission  of  the  offense,  the  legislature  had  so 
amended  the  statute  concerning  murder  as  to  alter  the 
situation  of  the  prisoner  to  his  disadvantage,  without  a 
saving  clause  as  to  the  repealed  provisions,  thus  making 
the  law  ex  post  facto  as  to  the  case  of  the  petitioner. 

The  petition  is  demurred  to  by  the  attorney-general  on 
behalf  of  the  people,  and  it  is  stipulated  by  counsel  repre- 
senting the  respective  parties,  that  the  cause  be  heard 
upon  this  demurrer,  and  that  the  record  upon  the  writ  of 
error  of  Oarvey  (the  petitioner)  v.  The  People^  recently 
heard  and  determined  in  this  court,  together  with  the 
judgment  of  the  district  court  of  Arapahoe  county,  sub- 
sequently rendered,  denying  the  motion  to  quash  the 
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indictment,  and  entering  judgment  upon  the  former 
conviction,  be  considered  as  a  part  of  the  present  petition 
for  writ  of  habeas  corpus. 

Upon  the  return  of  the  record  in  the  district  court,  the 
petitioner  moved  to  quash  the  indictment,  upon  the 
ground  that  it  was  insufficient  in  law,  as  appeared  from 
the  judgment  of  reversal.  .  The  petition  alleges  that  the 
cornet  denied  the  motion  to  quash,  and  gave  judgment 
on  the  same  verdict,  without  any  further  trial  of  the 
prisoner,  that  he  be  confined  in  the  state  penitentiary  for 
the  term  of  eight  years.  Upon  this  judgment  the  pris- 
oner was  committed  to  the  penitentiary,  where  he  still 
remains  in  confinement,  and  to  be  released  from  which 
he  has  sued  out,  from  this  court,  the  present  writ  of 
habeas  corpus. 

The  judgment  complained  of  is  a  judgment  for  man- 
slaughter. 

The  grounds  of  the  present  application  appear  to  be: 

First.  That  the  condition  of  the  law  applicable  to  the 
case  of  the  prisoner,  at  and  since  the  time  of  his  trial  for 
murder,  has  been  such  that  he  could  not  lawfully  be 
tried  for  any  offense  charged  in  the  indictment  in  ques- 
tion. 

Second.  That  the  action  of  the  district  court  in  pro- 
nouncing judgment  for  manslaughter  without'a  trial  by 
jury  was  without  jurisdiction,  and  therefore  null  and 
void. 

Upon  the  first  proposition,  it  is  contended  that  the  re- 
peal of  the  provisions  of  the  law  of  homicide,  above 
alluded  to,  quashed  the  indictment,  or  left  it  in  the  same 
condition  it  would  have  been  if  no  law  authorizing  an 
indictment  for  murder  had  ever  existed.  That  if  this  be 
true,  thei-e  could  be  no  record  in  the  district  court  upon 
which  punishment  for  any  offense  charged  in  the 
quashed  indictment  could  be  inflicted.  -  The  repeal  of  the 
statutory  provisions  had  the  same  effect  upon  the  indict- 
ment as  if  a  demurrer  thereto  had  been  sustained  on  the 
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ground  that  it  charged  no  crime.  There  could  not  be  a 
conviction  of  manslaughter,  because  it  was  quashed  in 
toto  and  not  in  part  only.  A  demurrer,  it  is  argued, 
would  not  have  been  sustained  as  to  the  charge  of  mur- 
der, and  overruled  as  to  the  charge  of  manslaughter  in- 
volved in  the  allegations  constituting  murder,  but  the 
indictment  would  have  been  quashed  and  the  prisoner 
dischai*ged. 

Much  prominence  is  given  the  proposition  that  an  in- 
dictment or  any  pleading,  under  a  statute  which  is 
repealed  after  the  filing  thereof,  is,  for  all  purposes,  ab- 
solutely null  and  void. 

The  act  amending  the  Criminal  Code  was  approved 
March  1,  1881;  and  while  it  did  not  go  into  effect  until 
after  the  filing  of  the  indictment,  on  the  15th  day  of 
Mai^ch,  1881,  still  the  amendment  of  the  statute  did  not 
wholly  repeal  or  annul  the  indictment.  The  law  of  homi- 
cide was  not  repealed.  Two  sections  concerning  the  pun- 
ishment of  murder  were  repealed;  but  no  change  was 
made  in  the  provisions  relating  to  manslaughter.  This 
is  but  a  lower  grade  of  the  same  offense,  or  a  constituent 
part  of  it,  and  necessarily  committed  in  the  perpetration 
of  a  murder.  It  is  held,  in  this  class  of  cases,  that  a 
count,  properly  framed,  for  the  higher  grade  or  offense, 
contains  all  the  essential  elements  of  a  count  for  the 
minor  offense.  In  illustration  of  this  principle,  it  was 
said  in  Commonwealth  v.  Harney^  10  Met.  425,  that  an 
indictment  for  murder  or  manslaughter  contains  a  full 
and  technical  charge  of  an  assault  and  battery. 

But  it  is  further  contended  that  the  effect  of  the  legis- 
lation referred  to  was  to  abolish  the  offense  of  murder, 
so  far  as  the  petitioner  is  concerned;  and  this  being  done, 
he  could  not  be  convicted  of  manslaughter,  upon  this  in- 
dictment; for  while  manslaughter  is  included  in  every 
indictment  for  murder,  there  was  here  no  indictment  for 
murder;  and  it  cannot  be  said  that  one  crime  contains  an- 
other when  there  is  no  containing  crime,  or  that  an  indict- 
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ment  for  murder  includes  manslaughter^  when  there  is 
no  such  offense  as  murder. 

It  would  seem  to  be  an  extravagant  proposition,  that, 
as  to  the  petitioner,  there  is  no  such  offense  as  murder. 
As  stated  in  Oarvey  v.  The  People,  suprUy  there  remained 
unrepealed  of  the  law  of  homicide,  in  addition  to  the 
provisions  relating  to  manslaughter  and  its  punishment, 
the  sections  defining  the  crime  of  murder,  providing  the 
form  of  indictment,  and  imposing  the  death  penalty  upon 
such  as  should  be  convicted.  True,  the  change  made  was 
such  that  the  petitioner  could  not  be  lawfully  convicted 
of  murder,  but  there  existed  no  space  of  time  wherein 
the  crime  of  murder  was  not  an  indictable  statutory 
offense.  The  statutory  definition  of  the  crime  of  murder 
was  substantially  the  common  law  definition  as  given  by 
Blackstone  and  Coke.  4  BL  Com.  *196.  The  same  was 
true  of  the  form  of  the  indictment  under  the  statute.  It 
was  substantially  the  common  law  form. 

The  statutory  definition  of  manslaughter  was  the  same 
as  defined  at  common  law,  4  Bl.  Com.  *191.  The  law 
of  manslaughter  was  amended  in  1883,  but  there  was  a 
saving  clause  as  to  all  cases  pending,  so  that  the  amend- 
ment does  not  affect  the  petitioner.  Now,  counsel  for 
petitioner  say:  "It  is  admitted  that  in  every  valid  in- 
dictment for  murder,  voluntary  manslaughter  is  also 
contained;  but  not  in  an  indictment  that  has  been 
quashed,  repealed  or  rendered  void  as  to  the  murder 
therein  charged." 

But  the  indictment,  as  a  pleading,  has  never  been 
quashed,  repealed,  or  rendered  void,  either  by  legislative 
action,  or  by  the  order  of  any  court.  The  fact  that  cir- 
cumstances have  transpired  since  the  offense  was  com- 
mitted, which  render  the  charge  of  murder  therein 
contained  inappUcable  to  the  case  of  the  petitioner,  does 
not  necessarily  discharge  him  of  manslaughter,  which  is 
a  lower  grade  of  the  same  offense.  His  hability  to  answer 
for  the  latter  does  not  depend  alone  on  the  principle  that 
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it  is  an  included  offense^  but  that  it  is  charged  in  the  in- 
dictment as  well. 

We  apprehend  that  the  true  tests,  in  such  a  case,  by 
which  to  determine  the  validity  of  the  indictment  are:  Is 
the  offense  for  which  the  conviction  is  sought  included 
in  the  crime  charged  in  the  indictment;  and  if  so,  is  it 
soflSciently  alleged? 

Our  constitution  provides  that  in  criminal  prosecutions 
the  accused  shall  have  the  right  to  demand  the  nature 
and  cause  of  the  accusation  against  him,  which  is  noth- 
ing more  than  was  required  by  the  rules  of  the  common 
law.  We  have  seen  that  the  statutory  definitions  of 
murder  and  manslaughter,  as  the  same  remained  unre- 
pealed after  the  legislation  of  1881,  were  synonymous 
with  the  common  law  definitions  of  the  same  offenses; 
and  since  the  statute  requires  all  trials  to  be  conducted 
according  to  the  course  of  the  common  law,  except 
where  another  mode  is  pointed  out  in  the  Criminal  Code, 
we  may  safely  test  the  suflSciency  of  this  indictment  by  • 
its  principles. 

At  common  law,  the  words  "murder"  and  "man- 
slaughter "  appear  to  have  been  terms  employed  to  des- 
ignate different  grades  of  the  same  offense,  viz.:  the 
felonious  killing  of  a  human  being.  All  that  distin- 
guished one  grade  from  the  other  were  the  words  "mal- 
ice aforethought."    Bishop,  Stat.  Cr.  sec.  468. 

In  his  work  on  Criminal  Procedure,  vol.  2,  sec.  576, 
Mr.  Bishop  says:  "  Whether  murder  and  manslaughter 
are  to  be  called  two  crimes,  or  one,  is  matter  only  of 
words,  not  of  ideas." 

Certain  crimes,  including  murder,  were  arranged  in 
grades,  one  above  another,  and  each  higher  offense,  or 
grade  of  an  offense,  was  said  to  contain  all  that  was  em- 
braced in  the  one  next  lower,  and  something  more.  It 
was  not  necessary  that  the  indictment  for  any  offense 
should  specify  the  name  of  the  offense,  provided  it  was 
in  other  respects  sufficient,  and  in  this  class  of  crimes, 
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whatever  the  offense  alleged  in  the  indictment,  there 
might  be  a  conviction  of  any  other,  if  within  the  words 
of  the  allegation. 

Mr.  Bishop  says  the  indictment  for  the  higher  form  of 
the  offense  would  almost  necessarily  be  in  such  language 
as  to  include  the  lower;  and,  referring  to  the  subject  of 
murder,  says:  **  We  have  already  considered  what,  in 
general  terms,  is  the  distinction  between  the  indictment 
for  murder  and  for  manslaughter;  the  former  merely  re- 
quiring some  allegations  added,  which  are  not  in  the  lat- 
ter. In  other  words,  the  indictment  for  murder,  being 
founded  on  the  statute  which  divided  felonious  homicide 
into  the  two  degrees  of  mm*der  and  manslaughter,  must 
contain  those  statutory  terms  which  distinguished  the 
higher  from  the  lower."  2  Bish.  Grim.  Proc.  sees.  576, 
640;  1  Bish.  Crim.  Proc.  sees.  416,  417,  418;  1  Bish.  Grim. 
Law,  sec.  798. 

Mr.  Wharton  illustrates  it  as  follows:  "Thus,  if  A.  be 
charged  with  feloniously  killing  B.,  of  malice  prepense, 
and  all  but  the  fact  of  malice  prepense  be  proved,  A.  may 
clearly  be  convicted  of  manslaughter,  for  the  indictment 
contains  all  the  allegations  essential  to  that  charge;  A.  is 
fully  apprised  of  the  nature  of  it;  the  verdict  enables  the 
court  to  pronounce  the  proper  judgment,  and  A-  may 
plead  his  acquittal  or  conviction  in  bar  of  any  subsequent 
indictment  founded  on  the  same  facts."  1  Wharton, 
Grim.  Law,  sec.  627. 

In  McPherson  v.  The  State,  29  Ark.  225,  233,  the  court 
say:  '^An  indictment  for  murder  charges,  also,  all  the 
lower  grades  of  felonious  homicide,  and  a  conviction  for 
manslaughter  may  be  had  upon  it." 

No  objection  has  been  raised  as  to  the  form  of  the  in- 
dictment in  the  present  case,  so  far  as  the  charge  of 
murder  is  concerned,  and  we  feel  warranted  in  saying, 
that  if  any  indictment,  in  the  common  law  form,  con- 
tains all  the  allegations  essential  to  the  charge  of  man- 
slaughter, then  the  indictment  in  this  case  is  sufficient  to 
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sastain  a  conyiction  of  that  offense.  If  the  proposition 
of  petitioner's  counsel  was  to  be  conceded,  that  the 
amendment  of  the  statute  abolished  the  crime  of  murder 
so  far  as  the  prisoner  is  concerned,  the  force  of  the  prop- 
osition is  expended  when  it  is  declared  that  he  cannot  be 
lawfully  convicted  of  that  grade  of  crime.  But  murder, 
as  a  criminal  offense,  was  not  abolished,  and  being  pri- 
marily charged  in  the  indictment,  and  the  indictment 
being  sufficient  in  form,  it  follows,  under  the  authorities 
cited,  that  the  offense  of  manslaughter  is  substantially 
charged  therein. 

In  so  far  as  the  terms  descriptive  of  the  offense,  in  the 
present  case,  exceed  the  description  of  manslaughter,  they 
do  not  vitiate  the  indictment,  but  may  be  treated  as  sur- 
plusage.    1  Bish.  Crim.  Proc.  sees.  478,  479. 

It  was  held  in  Reed  v.  The  State,  8  Ind.  200,  that  in  an 
indictment  for  a  homicide,  charging  murder,  but  defect- 
ive as  to  that  grade  of  crime,  the  word  **  murder"  might 
be  rejected  as  surplusage,  and  the  prisoner  put  upon  his 
trial  for  manslaughter.  The  same  rule  was  announced 
in  Diets  v.  The  State,  7  Blackf.  20,  respecting  the  words 
"with  malice  aforethought." 

The  indictment  in  the  case  at  bar,  though  not  defect- 
ive in  form  as  to  the  higher  offense  or  grade  of  the  of- 
fense charged,  charges  an  existing  statutory  grade  of 
homicide,  of  which  the  petitioner  cannot  be  convicted* 

But  there  is  no  force  in  the  suggestion  that,  if  put  upon 
trial  for  manslaughter,  and  the  evidence  should  disclose 
that  the  killing  was  perpetrated  with  malice  afore- 
thought, there  could  be  no  conviction  of  the  minor  of- 
fense. This  point  was  expressly  adjudged  in  Common^ 
wealth  V.  McPike,  3  Cush.  181,  wherein  it  was  held  that 
it  is  no  defense  to  an  indictment  for  manslaughter  that 
the  homicide  therein  alleged  appears  by  the  evidence  to 
have  been  committed  with  malice  aforethought,  and  was, 
therefore,  murder.  Also,  in  Barnett  v.  The  People,  54 
HI.  825,  in  reference  to  the  subsequent  trial  of  the  pris- 
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oner^  who  had  been  convicted  of  manslaughter  upon  an 
indictment  for  murder,  the  court  say:  "  He  could  not  be 
convicted  on  this  trial  for  murder,  but,  a  new  trial  hav- 
ing been  granted  on  the  conviction  for  manslaughter,  he 
might  be,  and  was,  properly  tried  again  for  the  latter 
named  crime.  And,  although  the  proof  might  show  that 
the  crime  was  perpetrated  deUberately  and  with  malice, 
still,  after  such  acquittal,  the  conviction  could  only  be 
for  the  lower  grade  of  crime/' 

The  foregoing  conclusions  and  authorities  sufficiently 
answer  the  propositions  urged  in  behalf  of  the  petitioner, 
that,  had.a  demurrer  been  filed  to  this  indictment,  it  must 
have  been  quashed  in  toto;  that  an  original  trial  for  man- 
slaughter could  not  be  had  thereon,  and  that  if  the  pris- 
oner had  been  put  to  his  trial  for  the  minor  offense, 
and  the  evidence  disclosed  a  case  of  murder,  he  must 
have  been  discharged. 

The  proposition  that  the  prisoner  has  been  once  in 
jeopardy,  and,  for  that  reason,  could  not  have  been  put 
upon  his  trial  for  manslaughter,  is  equally  fallacious. 
Counsel  say,  if  the  indictment  would  support  a  conviction 
for  manslaughter  at  all,  it  would  have  done  so  in  the  first 
instance,  and,  not  being  convicted  of  this  crime  on  the 
first  trial,  he  cannot  be  put  in  jeopardy  of  it  again.  If 
the  prisoner  had  been  wholly  acquitted  there  would  be 
force  in  this  assertion,  but  the  fallacy  of  the  reasoning  is 
exposed  by  the  authority  cited  in  its  support,  viz. :  1 
Wharton's  Criminal  Law,  sec.  551. 

Mr.  Wharton  says:  "The  rule  is  that  if  the  prisoner 
covM  have  been  legally  convicted  on  the  first  indictment, 
upon  any  evidence  that  might  have  been  legally  adduced, 
his  acquittal  on  that  indictment  may  be  successfully 
pleaded  to  a  second  indictment;  and  it  is  immaterial 
whether  the  proper  evidence  were  adduced  at  the  trial  of 
the  first  indictment  or  not." 

The  whole  section  proceeds  upon  the  supposition  that 
the  prisoner  has  been  acquitted  on  the  first  indictment. 
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The  fact  here  is  otherwise.  The  prisoner  was  convicted^ 
and  the  judgment  was  reversed  because  the  conviction 
was  illegal. 

The  only  other  instance  mentioned  in  this  section,  as 
constituting  a  bar  to  further  proceedings,  is  where  there 
has  been  a  conviction  on  a  defective  indictment,  followed 
by  judgment  and  a  performance  of  the  sentence.  This, 
likewise,  is  inapplicable  to  the  case  of  the  petitioner. 

The  cases  of  Shepherd  v.  The  People^  25  N.  Y.  406,  and 
the  HaHung  case,  are  mainly  relied  upon  in  support  of 
the  position  assumed,  that  the  petitioner  cannot  be  sub- 
jected to  another  trial,  but  must  be  unconditionally  dis- 
charged upon  this  writ.  We  agree  with  the  attorney- 
general  and  assistant  counsel  for  the  state,  that  the 
Hartung  case  may  be  clearly  distinguished  from  the  case 
at  bar.  Every  step  in  the  Hartung  case,  from  its  incep- 
tion, is  shown  to  have  been  regular  and  legal.  There 
was  no  error  in  the  indictment,  verdict  or  judgment. 
The  conviction  and  judgment  were,  in  all  respects,  valid 
when  had  and  pronounced.  The  judgment  was  reversed 
because  the  legislature  had  subsequently  enacted  a  stat- 
ute which  forbade  the  execution  of  the  death  sentence 
that  had  been  pronounced.  The  reversal  of  the  judg- 
ment, therefore,  was  not  based  upon  error  in  any  of  the 
proceedings  in  court,  but  upon  matter  wholly  dehors  the 
record.  When  it  is  considered  that  the  prisoner  might 
have  been  executed  before  the  repeal  of  the  law,  the 
cause  of  the  reversal,  and  which  may  be  termed  an  acci- 
dental circumstance,  it  is  but  rational  to  say  that  he  was 
once  in  jeopardy. 

But  it  is  asserted  that  the  Hartung  case  was  not  so 
strong  for  an  absolute  discharge  of  the  accused  as  this 
case,  for  the  reason  that  all  the  proceedings  there  were 
legal,  whereas  every  step  in  this  case  was  illegal,  except 
the  indictment,  and  that,  say  counsel,  was  valid  when 
found,  but,  by  the  repeal  of  the  law,  it  became  mere  waste 
paper. 


894  Gabvey's  Case.  [April  T., 

These  conclusions  are  evidently  based  on  false  premises. 
As  before  stated,  the  indictment  was  not  invalidated,  as 
a  pleading,  by  the  i*epeal  of  the  law.  And  if  the  proceed- 
ings attending  the  trial  were  so  grossly  illegal,  as  alleged, 
how,  upon  reversal  of  the  judgment,  they  would  consti- 
tute a  bar  to  another  trial,  especially  in  view  of  the  pro- 
visions of  our  constitution,  we  do  not  perceive.  The 
admission  of  the  facts  assumed  would  seem  to  conclu- 
sively establish  the  converse  of  the  proposition. 

Sec.  18,  art.  2,  of  the  constitution,  provides  as  follows: 

*  *  *  **  Nor  shall  any  person  be  twice  put  in  jeopardy 
for  the  same  offense.  If  the  jury  disagree,  or  if  the 
judgment  be  arrested  after  verdict,  or  if  the  judgment  be 
reversed  for  error  in  law,  the  accused  shall  not  be  deemed 
to  have  been  in  Jeopardy." 

This  judgment  was  reversed  for  errors  of  law,  which 
consisted  in  the  trial,  conviction  and  sentence  of  the  peti- 
tioner for  murder,  whereas  his  offense  under  the  law, 
applicable  to  his  case  at  the  time  of  his  indictment  and 
conviction,  was  manslaughter. 

The  case  of  Shepherd  v.  The  People,  supra^  does  not 
seem  to  have  involved  similar  constitutional  provisions. 

It  now  only  remains  to  inquire  whether  the  petitioner 
can  be  released  from  the  penitentiary  upon  the  present 
writ. 

This  inquiry  is,  we  think,  answered  by  divisions  1 
and  7,  section  3,  of  the  Habeas  Corpus  Act,  General 
Statutes,  p.  532. 

The  statute  provides  that  if  it  appear  that  the  prisoner 
is  in  custody  by  virtue  of  process  from  any  court  legally 
constituted,  he  can  be  discharged  only  for  some  of  the 
following  causes:  ^^ First  Where  the  court  has  exceeded 
the  limit  of  its  jurisdiction,  either  as  to  the  matter,  place, 

scene  or  person." 

*  *        *        *        «        #        ««««» 

^^  Seventh.  Where  there  is  no  general  law,  nor  any 
judgment,  order  or  decree  of  a  court,  to  authorize  the 
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process,  if  in  a  civil  suit,  nor  any  conviction,  if  in  a  crim- 
inal proceeding." 

We  are  of  opinion  that  the  court  below  exceeded  the 
limit  of  its  jurisdiction,  in  this,  that  it  pronounced  the 
judgment  of  imprisonment  in  the  penitentiary  without 
any  conviction  of  the  prisoner. 

The  result  of  the  former  trial  had  been  wholly  annulled 
by  this  court,  and  the  cause  had  been  remanded  for  fur- 
ther proceedings. 

It  was  thereafter,  according  to  the  foregoing  views, 
pending  in  the  district  court  for  trial  upon  the  charge  of 
manslaughter. 

The  judgment  having  been  reversed  without  any  reser- 
Tation,  and  the  cause  remanded,  the  verdict  of  the  jury 
fell  with  the  judgment,  and  it  would  seem  that  no  more 
authority  then  remained  for  pronouncing  judgment  upon 
such  verdict,  without  submitting  the  case  to  another 
jury,  than  existed  in  the  first  instance  to  pronounce  judg- 
ment upon  the  indictment  without  a  trial  of  the  accused. 

It  was  held  in  People  ex  rel.  v.  WhitsoUy  74  HI.  20,  that 
if  the  judgment  upon  which  the  prisoner  is  held  in  cus- 
tody is  merely  erroneous,  and  subject  to  be  reversed  on 
writ  of  error,  he  will  not  be  discharged  upon  writ  of 
habeas  corpus.  But  if  the  court  had  no  power  or  juris- 
diction to  render  such  judgment,  the  prisoner  should  be 
discharged. 

Our  conclusion  is  that  the  imprisonment,  under  the 
judgment  complained  of,  is  illegal,  for  the  reason  that 
the  judgment  of  the  district  court  is  not  merely  erro- 
neous, but  void,  and  for  that  reason,  and  because  of  the 
non-observance  of  the  forms  of  law  in  the  proceedings 
of  ^he  district  court,  the  petitioner  must  be  discharged 
from  the  penitentiary.  But  it  appearing  to  this  court 
that  he  stands  legally  indicted  of  a  felony,  the  order  will 
be  that  the  petitioner  be  discharged  from  the  peniten- 
tiary, and  that  he  be  remanded  to  the  custody  of  the 
sheriff  of  Arapahoe  county. 
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It  is  further  ordered  that  said  sheriff  admit  the  peti- 
tioner to  bail  upon  his  executing  a  bond  in  the  sum  of 
$5,000,  with  sufScient  sureties,  and  in  form  and  condi- 
tioned as  required  by  the  Habeas  Corpus  Act,  said  bond  to 
be  approved  by  the  sheriff  of  Arapahoe  county. 
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laAjMf   !•  ^  equity  the  role  is,  that  all  persons  materiallj  interested  in  the 
17  396 j         result  should  be  made  parties  to  the  suit. 

1  2,  The  relation  of  the  parties  to  a  title  bond  is  that  of  mortgagor  and 

mortgagee ;  the  action  for  a  vendor's  lien  is  analogous  to  the  fore- 
closure of  a  mortgage ;  and  the  rule  that  a  person  claiming  ad- 
Tersely  to  the  title  mortgaged  need  not  be  made  a  party  applies  to 
the  former  as  well  as  the  latter  action.  A  strong  analogy  also 
exists  between  the  action  for  a  vendor's  lien  and  a  suit  for  specific 
performance,  but  in  the  latter  the  above  rule  as  to  adverse  claim- 
ants likewise  prevails. 

8.  If  it  does  not  appear  on  the  face  of  a  contract,  or  otherwise,  that 
the  trustees  act  as  agents,  or  in  a  fiduciary  capacity,  it  is  un- 
necessary to  go  beyond  the  terms  of  the  contract. 

4  Adverse  claimants  of  title  to  realty  cannot  resist  the  suit  of  one 
joint  tenant  therefor,  on  the  ground  that  his  co-tenants  are  not 
asserting  their  interests  in  the  same  action. 

5.  The  general  rule  that  a  judgment  or  decree  is  inadmissible  as  evi- 

dence, except  in  suits  between  parties  or  privies  thereto,  is  not 
inflexible ;  it  is  sometimes  adn}issible  between  others  as  an  intro- 
ductory fact  to  an  important  link  in  a  chain  of  title  relied  upon. 

6.  The  action  for  a  vendor's  lien  may  be  maintained  against  one  hold- 

ing actual  possession  under  a  title  bond  of  a  part  of  the  public 
domain,  with  extensive  and  valuable  improvements  thereon. 

7.  A  patent  which  is  not  void  on  its  face  for  fraud  or  irregularity  in 

procuring  the  same  can  only  be  impeached  therefor  in  a  direct 
proceeding  to  set  it  aside.  % 

8.  Title  procured  to  that  which  may  properly  be  termed  a  trust  estate, 

by  the  trustee,  for  his  own  advantage,  and  against  the  interest, 
and  without  the  consent,  of  his  beneficiary,  will  be  declared  in 
equity  to  be  held  in  trust  for  the  latter.  And  one  who,  with  full 
knowledge  of  the  situation,  colludes  with  the  trustee  in  procuring 
such  adverse  title  is  in  no  better  position  than  the  trustee  himself. 


1884.]  Wiaxs  V.  Francis  et  al.  397 

9.  An  agreement  signed  by  but  one  party  thereto,  without  any  present 
consideration  passing,  is  a  naked  promise,  and,  at  least  until  part 
performance,  cannot  be-enforced  by  or  against  either  party. 
10.  It  is  the  duty  of  a  court  of  equity  to  render  exact  justice  between 
the  parties  before  it  in  each  particular  case,  so  far  as  such  a  course 
is  consistent  with  that  certainty  in  legal  rules  and  security  of  legal 
rights  which  must  form  the  basis  of  all  stable  jurisprudence.  And 
a  court  of  equity  will  refuse  its  aid  to  give  the  plaintiff  what  the 
law  would  give  him  if  the  courts  of  common  law  had  jurisdiction, 
without  imposing  upon  him  conditions  relating  to  the  subject- 
matter  in  controversy  which  the  court  considers  he  ought  to  com- 
ply with,  although  the  subject  of  the  condition  is  one  the  court 
would  not  otherwise  enforce. 

Appeal  from  District  Court  of  Clear  Creeh  County. 

Appellant  filed  complaint  in  Clear  Creek  district  court 
against  appellees,  averring: 

That  September  6,  1870,  George  Way  was  the  owner 
of  premises  then  situate  in  the  public  domain,  to  wit,  a 
certain  mill  site  and  water-power  with  the  mill  building, 
etc.,  and  on  or  about  the  same  day  executed  to  the 
Franklin  Silver  Mining  Company  a  title  bond,  conditioned 
to  convey  the  same;  that  about  February  1,  A.  D.  1871, 
the  FrankUn  Company  assigned  the  same  to  one  McFar- 
land;  that  about  August  25,  1871,  Way,  in  lieu  of  said 
bond,  executed  another  like  bond,  conditioned  to  convey 
the  premises  to  McFarland  on  or  before  September  6, 
1872,  on  payment  of  certain  moneys  to  Way,  and  other 
moneys,  parcel  of  the  purchase  money,  to  plaintiff;  De- 
cember 6,  1872,  McFarland  assigned  said  bond  to  defend- 
ant Francis,  and  Francis,  in  consideration  thereof, 
promised  to  pay  plaintiff  the  moneys  by  McFarland  pay- 
able to  him,  and  Way,  in  consideration  of  the  premises, 
and  in  substitution  for  the  former  bond,  executed  to 
Francis  a  title  bond,  conditioned  to  convey  the  premises 
to  him;  at  the  time  of  the  execution  of  the  first  bond, 
the  FranMin  Company  was  admitted  by  Way  to  posses- 
sion, and  afterwards  transferred  such  possession  to  Mc- 
Farland, who  transferred  possession  of  said  premises  to 
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said  Francis  about  December  6,  1872;  that  Way,  and 
those  from  whom  he  derived  title,  had,  before  the  execu- 
tion of  the  first  bond,  erected  upon  the  premises  mill 
buildings  and  other  buildings,  and  expended  $40,  OOO  or 
thereabouts  therein;  that  on  the  8th  day  of  September, 
A.  D.  1873,  plaintiff  was  entitled  to  a  lien  on  the  prem- 
ises for  the  moneys  to  him  due  and  owing,  and  on  that 
same  day  filed  in  the  district  court  of  Clear  Creek  county 
his  bill  against  said  Francis  and  others,  to  enforce  said 
lien;  that  said  Francis  was  then,  and  still  is,  a  non-resident; 
that  due  notice  was  given;  that  said  Francis  appeared 
and  answered;  that  plaintiff  proceeded  with  all  due  dili- 
gence in  the  prosecution  of  said  suit;  that  at  June  term, 
1879,  decree  was  given  establishing  the  lien  for  said 
moneys,  $2,950,  and  it  was  ordered,  adjudged  and  decreed 
that  said  Francis  pay,  etc.,  and  in  default,  sale,  eta 
Sheriff  to  execute  the  deed. 

Sale  made  October  28,  1879,  and  premises  struck  off  to 
plaintiff  and  deed  executed. 

At  the  time  of  exhibiting  said  bill,  the  premises  were 
in  the  mineral  lands  of  the  public  domain,  and  were  then 
occupied  by  said  Francis  as  a  mill  site,  with  a  mill  for  the 
reduction  of  gold  and  silver-bearing  ores. 

That  both  said  McFarland  and  Francis  were  always 
non-residents,  and  during  all  the  time  of  the  occupancy 
and  possession  of  said  premises  by  them  respectively, 
they  were  represented  by  defendants  Andrew  W.  Myers 
and  Augustus  Blackman,  until  some  time  in  summer  of 
1873,  and  they,  as  agents,  were  in  charge  of  said  mill; 
some  time  in  summer  of  1873,  said  Andrew  W.  was  re- 
moved, and  said  Augustus  Blackman  became,  and  for  a 
long  time  thereafter,  and  until  the  1st  January,  1879,  or 
thereabouts,  was  the  sole  agent  of  said  Francis  in  the 
possession  of  said  premises;  that  in  1872,  by  extension 
of  the  government  surveys,  it  was  ascertained  that  said 
mill  site  was  on  S.  W.  i  of  sec.  32,  T.  3  S.,  R.  72  W,, 
and  at  some  time  afterwards,  Jonas  Myers,  a  brother  of 
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said  Andrew  W.,  and  then  residing  at  said  mill  as  one  of 
the  servants  of  said  Francis,  by  procurement  of  said  An- 
drew, applied  in  United  States  land  office  to  enter  said 
lands,  and  afterwards  said  Jonas  was  permitted  to  enter 
said  lands  of  the  United  States, — patent  issued  June  20, 
1875;  that  though  said  Francis  was  then  absent  from  the 
territory,  and  said  Andrew  W.  and  said  Augustus  were 
the  agents  of  said  Francis,  occupying  said  premises  under 
him,  receiving  his  wages,  and  in  duty  bound  to  protect 
the  title,  neither  of  them  informed  said  Francis  of  the 
entry  of  said  land  by  said  Jonas,  but  concealed  the  fact, 
and  the  fact  of  his  application,  from  said  Francis;  that 
said  Francis,  about  June,  1873,  discovered  that  entry  of 
said  lands  had  been  made  by  said  Jonas,  and  said  Jonas 
thereupon,  on  demand  of  said  Francis,  entered  into  a 
written  acknowledgment  that  said  Jonas  held  the  title  in 
trust  for  said  Francis,  and  covenanted  to  convey  said 
title,  and  the  whole  of  said  quarter  section,  to  said  Fran- 
cis, free  of  all  incumbrance,  on  payment  of  $300,  on  or 
before  the  expiration  of  thirty  days  from  date  of  secur- 
ing government  title;  that  said  Francis,  being  a  citizen  of 
the  United  States,  and  said  mill,  etc.,  being  situate  upon 
non-mineral  lands  in  the  mining  districts  of  the  public 
domain,  said  Francis  was  entitled  at  the  date  last  afore- 
said to  enter  and  purchase  said  mill  site,  etc.,  from 
the  government,  subject  to  the  right  of  plaintiff;  that 
said  Jonas  was  never  a  settler  or  the  owner  of  any  im- 
provements upon  said  quarter  section,  and  never  culti- 
vated any  part  thereof;  and  the  entry  made  by  said 
Jonas  was  procured  by  the  fraudulent  combination  of 
said  Andrew,  Harriet,  Augustus,  Henry  and  Joseph,  and 
by  imposition  and  deceit  by  them  practiced  upon  the 
officers  of  said  land  office,  whei'eby  said  officers  were 
kept  in  ignorance  of  the  right  of  said  Francis  and  plaint- 
iff, and  were  led  to  believe  that  said  Jonas  was  an  actual 
settler,  and  entitled  to  purchase  the  same;  that  said 
Jonas  hath  not  conveyed  any  part  of  said  lands  to  said 
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Francis,  but,  intending  to  defraud  said  Francis  and  this 
plaintiff,  said  Jonas,  on  October  24,  1874,  conveyed  one- 
fourteenth  of  said  quarter  section  to  said  Henry  Wilson, 
five-fourteenths  to  said  Blackman,  and  one  and  one-half 
fourteenths  to  defendant  Lehman. 

At  the  time  of  said  several  conveyances,  all  said  de- 
fendants had  notice  of  the  rights  of  said  Francis  and 
plaintiff  in  the  premises. 

That  until  about  October  28,  last  past,  plaintiff  had  no 
notice  or  information  of  the  entry  of  said  lands,  or  of 
said  several  conveyances  and  agreements,  or  either,  bat 
believed  that  said  Jonas  had  executed  proper  convey- 
ance to  said  Francis. 

That  defendant  Parsons  claims  to  have  a  judgment  lien; 
avers  that  it  was  recovered  fraudulently,  by  connivance 
of  Blackman,  to  cloud  the  title,  etc.  That  the  convey- 
ances of  said  Jonas  to  said  Wilson,  Blackman  and  Lehman 
were  executed  without  consideration;  that  Harriet  Myers 
claims  some  interest;  that  she  is  the  wife  of  Andrew, 
and  whatever  interest  she  hath  was  obtained  with  full 
knowledge  of  the  rights  of  plaintiff  and  said  Francis, 
and  without  consideration. 

Prayer  that  defendant  be  restrained  from  selling,  and 
decreed  to  hold  the  title  derived  from  the  United  States 
in  and  to  said  mill  site,  etc.,  in  trust  for  plaintiff,  and  to 
convey,  etc. 

Answer  of  Blackman: 

Admits  the  title  and  possession  of  Way,  the  bond  exe- 
cuted by  Way  to  the  Franklin  Company,  the  assignment 
of  it  to  McFarland,  the  execution  of  the  second  bond  by 
Way  to  McFarland;  denies  the  alleged  assignment  of  this 
bond  to  Francis;  admits  that,  December  6, 1872,  Way  exe- 
cuted a  bond  for  the  premises  to  Francis;  admits  that  Way 
let  the  Franklin  Company  into  possession,  and  that  said 
company  transferred  such  possession  to  McFarland;  de- 
nies that  McFarland  transferred  said  possession  to  Fran- 
cis; avers  that  on  or  about  December  6^  1872,  McFarland's 
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bond  was  canceled  and  surrendered,  and  possession  re- 
stored to  Way,  who  then  and  there  delivered  same  to 
Francis. 

Denies  that  plaintiff  was  at  any  time  entitled  to  a  lien 
upon  said  premises.  Admits  that  plaintiff  filed  his  bill  of 
complaint  in  the  district  court  of  Clear  Creek  county 
against  said  Francis  about  the  day  stated  in  the  com- 
plaint; that  said  Francis  appeared  and  answered;  that 
plaintiff  obtained  a  decree  as  alleged;  that  a  sale  took 
place,  and  that  plaintiff  became  the  purchaser,  and  re- 
ceived a  deed  from  the  sheriff. 

Admits  that,  at  the  time  of  exhibiting  said  bill  of  com- 
plaint, the  mill  site  was  situated  in  the  public  dometin, 
and  was  occupied  by  said  Francis  as  a  mill  site,  with  a  mill 
and  expensive  and  valuable  machinery  thereon,  of  the 
value  of  $40,000;  denies  that  the  mill  site  was  mineral 
land;  admits  that  said  Francis  and  said  McFarland  are, 
and  always  have  been,  non-residents;  that  said  Blackman 
and  said  Andrew  W.  Myers  were  in  charge  of  said  mill 
as  agents  and  servants  of  said  McFarland  and  Francis 
until  some  time  in  the  fall  of  1873,  when  said  Blackman 
was  appointed  the  sole  agent  of  said  Francis. 

Admits  that  said  mill  site  is  situate  in  the  section,  town 
and  range  stated,  and  that  in  1872  Jonas  Myers  applied 
at  the  United  States  land  office  to  enter  said  lands,  and 
did  enter  the  same,  and  on  the  20th  June,  1875,  received 
a  patent  therefor,  and  became  thereby  the  absolute 
owner,  which  title  related  back  to  the  time  of  his  appli- 
cation in  the  land  office;  that  at  the  time  said  Jonas  made 
application  for  said  land  in  the  land  office  said  Francis 
had  no  interest  therein,  but  before  the  entry  and  pay- 
ment therefor  he  became  interested  by  virtue  of  the 
bond  of  December  6, 1872;  that,  after  becoming  so  inter- 
ested, he  was  informed  of  the  application  of  Jonas,  and 
agreed,  in  consideration  of  receiving  from  said  Jonas  a 
deed  for  the  mill  site  and  water-power,  on  said  Jonas' 

obtaining    a    patent,  to  contribute  all  moneys  neces- 
voL.  vn— 26 
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sary  for  making  such  application  and  paying  for  said 
land,  one  hundred  and  sixty  acres;  and  said  Myers 
agreed^  in  consideration  of  the  payment  of  this  money,  to 
convey  to  said  Francis  the  water-power  and  mill  site; 
that  said  Francis  was  repeatedly  requested  by  said  Jonas 
to  perform  his  said  agreement,  and  furnish  the  money 
necessary,  but  refused,  and  said  Jonas  paid  for  said  land, 
with  his  own  money,  $600;  denies  that  McFarland  did 
not  know  of  the  entry  by  said  Jonas;  denies  that  he  was 
not  fully  advised  of  said  apphcation,  and  the  various 
steps  taken  to  perfect  the  title  at  the  time  of  said  appli- 
cation, and  that  the  patent  was  issued  with  the  full 
knowledge  and  consent  of  said  McFarland  and  said  Fran- 
cis; denies  that  said  Jonas  ever  agreed  with  said  Francis 
to  convey  to  said  Francis  any  interest  in  said  lands,  ex- 
cept upon  the  terms  aforesaid;  admits  that  said  Andrew 
W.,  for  part  of  the  time  while  said  apphcation  for  patent 
was  pending,  and  said  Blackman  for  the  balance  of  the 
time,  were  the  agents  of  said  McFarland  and  Francis; 
denies  that  they  failed  or  refused  to  inform  said  McFar- 
land of  said  application. 

Admits  that  said  Jonas  has  not  conveyed  any  portion 
of  said  property  to  said  Francis.  Admits  the  convey- 
ances charged  to  Wilson,  Blat^kman  and  Lehman. 

Denies  that  at  the  time  of  the  several  conveyances  and 
agreements  spoken  of  in  said  complaint  as  made  by  said 
Jonas  to  Wilson,  this  defendant  had  any  notice  of  the 
rights  of  plaintiff  to  the  ground  in  question. 

Denies  that  said  Francis  had  any  right  therein;  denies 
that  plaintiff  did  not  have  notice  of  the  rights  of  Jonas 
Myers  in  the  premises,  prior  to  28th  October  last;  that 
he  became  familiar  with  the  terms  of  the  agreement  be- 
tween said  Jonas  and  said  Francis  as  early  as  1875;  that 
as  soon  as  said  conveyances  were  made,  they  were 
recorded,  and  became  notice  to  the  world. 

Denies  that  Parsons  claims  any  interest.  Avers  that 
his  judgment  has  been  fully  satisfied.    Denies  that  the 
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convejances  of  said  Jonas  to  this  defendant  and  said 
Henry  Wilson  were  without  consideration;  but  expressly 
avers  the  contrary,  and  that  each  of  said  conveyances 
was  and  were  based  on  a  good  and  valuable  consideration. 

March  5,  1880.  Answer  of  Andrew  W.  Myers  and 
Harriet  filed;  substantially  like  that  of  Blackman. 

June  18,  1880.  Answer  of  Lehman  filed.  As  to  the 
bill  from  the  beginning  to  foho  20,  he  has  no  knowledge, 
information  or  belief;  admits  the  conveyance  to  him  by 
said  Jonas  Myers  on  or  about  that  time  for  a  good  and 
valuable  consideration;  admits  the  agreement;  '' denies 
that  at  the  time,  as  charged  in  folio  22  of  the  complaint, 
that  he  had  full  notice  of  the  rights  of  the  said  Caspar  S. 
Francis  and  the  plaintiff  in  the  said  premises; "  avers  that 
plaintiff  had  actual  or  constractive  notice  of  "  said  sev- 
eral conveyances  and  agreements,  or  one  and  all  of  them, 
on  or  about  November,  1874."  **  Denies  that  the  said 
conveyances  by  said  Jonas  Myers  to  him  and  others,  as 
stated  in  the  complaint,  were  executed  without  the  pay- 
ment of  any  consideration  whatsoever  by  them,  or  either 
of  them,  to  said  Jonas  Myers;  but  alleges  that  the  con- 
veyance by  said  Myers  to  him  was  for  good  and  valuable 
consideration,  paid,  had  and  received  by  said  Myers." 

June  18,  1880.  Supplemental  answer  of  Augustus 
Blackman,  that  May  18,  1876,  taxes  assessed  for  1875 
upon  said  premises  were  due,  and  on  that  day  the  treas- 
urer sold  the  premises  to  Atkins;  deed  made  May  19, 1879, 
and  conveyed  to  defendant.  That  in  1877  the  premises 
•were  sold  to  Mills  for  the  unpaid  taxes  of  1876;  deed  exe- 
cuted to  Mills  June  18,  1880;  conveyance  to  defendant, 
June  23d.  Replication  to  the  answers  of  Blackman  and 
Andrew  W.  and  Harriet  Myers.  Denies  that  the  bond 
of  Way  to  McFarland  was  ever  canceled  or  surrendered, 
or  that  possession  of  said  premises  was  ever  restored  to 
Way.  Avers  that  McFarland  took  said  bond  as  trustee 
for  div^s  persons,  to  wit,  said  McFarland,  said  Francis 
and  others;  and  the  bond  executed  to  said  Francis  was 
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executed  by  consent  of  said  McFarland,  and  all  con- 
cerned, in  substitution  for  the  bond  executed  to  McFar- 
land.  Whether  said  Francis  ever  agreed  to  contribute 
the  moneys  necessary  for  the  entry  of  said  land,  or  if  so, 
whether  he  performed  said  agreement,  defendant  hath 
not  and  cannot  obtain  information  sufficient  to  found  a 
belief.  Denies  that  Jonas  paid  for  the  lands  with  his  own 
money,  or  paid  the  expenses  necessary  for  entering  said 
lands.  Denies  that  plaintiff  ever  heard  or  understood, 
until  the  coming  in  of  said  answer,  that  any  such  agree- 
ment, as  in  the  answer  alleged,  was  ever  entered  into 
between  said  Fremcis  and  said  Jonas.  Avers,  if  any  such 
agreement  was  made,  the  same  was  made  and  entered 
into  while  plaintiff^s  said  suit  was  being  diligently  prose- 
cuted against  said  Francis;  and  plaintiff,  if  it  should  be 
necessary  to  secure  his  right,  is  still,  notwithstanding  the 
default  of  said  Francis,  entitled  to  the  benefit  of  said 
agreement.  Denies  that  plaintiff  had  either  actual  or 
constructive  notice  of  the  several  conveyances  of  said 
premises  by  said  Jonas  Myers,  until  shortly  before  the 
filing  of  plaintiff's  complaint  herein,  nor  until  after  the 
purchase  of  said  premises  in  pursuance  of  said  decretal 
sale. 

June  23,  1880.  Beplication  to  answer  of  LehmsuL 
Denies  that  said  Lehman  paid  anything  whatever  to  said 
Jonas  Myers  for  said  conveyance.  Denies  notice  of  any 
of  the  agreements  or  conveyances  in  the  answer  men- 
tioned. 

Beplication  to  supplemental  answer  of  Blackman.  That 
at  the  time  of  the  alleged  assessment  and  levy  of  taxes 
for  1875,  and  at  time  of  levy  and  assessment  for  1876,  and 
thereafter  until  now,  said  Blackman  was  in  the  actual 
possession  of  said  premises,  by  means  whereof  it  became 
and  was  the  duty  of  said  Blackman  to  pay  said  taxes 
vdthout  suffering  said  premises  to  be  sold. 

2.  That  if  the  supposed  title  derived  by  said  Atkins  or 
Mills,  in  manner  as  stated,  etc.,  hath  at  any  time  come 
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to  said  Blackman,  said  Blackman,  at  the  time  of  obtain- 
ing each  of  said  supposed  titles,  was  holding  said  prem- 
ises  as  trustee  for  plaintiff. 

3.  As  to  so  much,  etc.,  if  any  such  assessment  of  taxes 
as  supposed,  etc.,  for  the  year  1875,  was  ever  made,  said 
premises  were  then  part  of  ^the  public  domain  of  the 
United  States. 

Avers  the  assessment  and  levy  of  taxes  upon  said 
premises  for  1875,  and  the  sale  of  said  premises  for  non- 
payment; traverses  seriatim  and  specifically,  compliance 
with  either  or  any  provision  of  the  statute. 

5.  That  if  any  sale  was  made  to  said  Atkins  for  the 
non-payment  of  the  taxes  of  1875,  said  Atkins  did  not 
discharge  the  taxes  subsequently  accruing. 

6.  As  to  so  much,  etc.,  as  sets  forth  the  assessment  of 
said  premises,  and  the  levy  of  taxes  for  1876,  traverses 
seriatim  and  specifically,  compliance  with  either  or  any 
of  the  provisions  of  the  statute. 

Default  of  Francis. 

Answer  of  Jonas  Myers.  Conforms  to  the  answer  of 
Blackman,  except  as  follows:  That  after  his  appUcation 
to  enter  said  land,  *  *  *  said  McFarland  and  Francis, 
or  one  of  them,  became  indebted  to  this  defendant  Black- 
man,  Wilson,  Lehman  and  Andrew  W.  Myers,  each, 
*  *  *  by  reason  of  labor  in  and  around  said  mill,  and 
for  materials  for  making  improvements  upon  same,  and 
running  and  operating  said  mill;  that  in  order  to  secure 
these  men  *  *  *  the  money  due  them,  it  was  agreed 
between  McFarland,  Francis  and  defendant,  that  defend- 
ant should  enter  said  lands,  and  in  case  McFarland  and 
Francis,  or  one  of  them,  did  not  pay,  etc.,  they  should  re- 
ceive from  defendant  a  title  in  proportion  to  the  amount 
due  them  respectively,  *  *  *  after  said  land  was  en- 
tered; said  Francis  and  McFarland  wholly  failed  to  pay 
said,  etc.,  whereupon,  with  the  knowledge  and  consent  of 
said  Francis,  defendant  conveyed,  etc. 

Beplication  to  answer  of  Jonas  Myers.     Answer  of 
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Parsons  admits  that  the  judgment  recoTered  by  him 
against  said  Blackman  has  been  fully  paid.  Disclaimer. 
September  20,  1880.  Default  of  Francis  vacated,  alias 
summons  awarded. 

Default  of  Wilson  entered. 

Judgment  order.    Bill  dismissed. 

The  bill  of  exceptions  discloses: 

The  deposition  of  Alonzo  Mason: 

I  am  seventy  years  old;  from  1865  to  1875  resided  at 
Masonville,  Clear  Creek  county;  know  the  mill  there  — 
put  up  by  Federal  Union  Co.;  know  plaintiff,  and 
Andrew  and  Harriet  Myers,  Blackman  and  Jonas  My^^. 
Andrew  Myers  and  Blackman  had  the  management  of 
the  mill  for  a  Pennsylvania  company.  Recollect  when 
Jonas  came  out;  from  that  time  until  1875  he  lived  in  one 
of  the  mill  houses;  used  to  see  him  in  the  mill  and  the 
yai*d.  Never  saw  him  do  anything  but  look  at  the  boys 
stirring  the  furnaces.  He  had  no  residence  separate  from 
the  mill  house  that  I  know  of.  Used  to  know  the  cor- 
ners of  the  quarter  section  on  which  mill  is  situated. 

Jonas  Myers  n/dver  had  any  house  or  cultivation 
or  settlement  anywhere  in  that  quarter  section  to  my 
knowledge.  A.  W.  Myers  came  to  me  in  1872  or  1873, 
and  wanted  me  to  withdraw  an  adverse  daim  I  ^had 
put  in  against  the  entry  of  that  quarter,  and  to  use 
my  influence  with  Elisha  Wells  and  Joseph  Bennett 
to  withdraw  theirs;  said  he  wanted  to  pre-empt  that 
piece  where  the  mill  stood,  to  make  it  more  permanent 
for  the  Pennsylvania  Company.  I  told  him  Judge  Wells 
had  a  claim  against  the  land,  and  asked  him  if  it  would 
injure  that  daim.    He  said  no,  not  at  alL 

The  deposition  of  W.  A.  Arnold: 

I  am  fifty  years  old;  was  receiver  of  the  land  office  at 
Central  City  from  May  1,  1869,  to  December,  1873;  re- 
sided at  Central  City  from  that  time  to  May,  1880;  after 
my  official  connection  with  the  land  office  terminated  I 
was  engaged  in  practice  as  an  attorney  before  the  land 
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office.  I  know  something  about  the  entry  by  Jonas 
Myers  of  the  S.  W.  i  of  sec.  32,  Tp.  3  S.,  72  W.  AppH- 
cation  was  made  to  enter  that  land  in  his  name  while  I 
was  receiver.  June  19,  1872,  there  was  a  hearing  before 
myself  and  the  register  to  determine  the  mineral  or  non- 
mineral  character  of  the  land.  The  person  most  active 
in  making  that  application  and  pressing  the  inquiry  was 
the  defendant  Andrew  W.  Myers.  He  paid  the  fees  and 
expenses.  These  proceedings  were  adjudged  irregular  by 
the  commissioner  of  the  general  land  office.  About  June 
28, 1873,  Andrew  W.  Myers  employed  me  to  institute  pro- 
ceedings for  a  new  hearing,  which  was  had.  I  conducted 
it.  The  land  was  adjudged  non-mineral;  and  the  com- 
missioner allowed  the  entry.  A.  W.  Myers  then  em- 
ployed me  to  draw  up  papers  for  the  entry.  He  was  the 
active  man  in  all  these  proceedings,  and  paid  me  my  fees. 
Jonas  Myers  was  present  at  all  these  proceedings,  but 
never  gave  me  any  directions.  At  the  time  of  the  entry 
of  the  land  Joseph  M.  Marshall  was  register  and  E.  W. 
Henderson  receiver.  I  know  the  defendant  Blackman. 
He  was  a  witness  to  the  fact  of  cultivation  and  settle- 
ment at  the  time  of  the  entry. 

The  deposition  of  Joseph  M.  Marshall:' 

I  am  fifty- seven  years  old;  know  the  plaintiff  and  the 
defendants  Blackman,  Andrew  Myers  and  Jonas  Myers. 
Was  register  of  land  office  at  Central  City  from  Novem- 
ber 1,  1873,  to  July  1,  1879.  EecoUect  very  well  the  pre- 
emption cash  entry  of  S.  W.  i  sec.  32,  T.  3  S.,  R.  72  W., 
made  in  name  of  Jonas  Myers.  The  entry  was  made  after 
I  came  into  office.  Andrew  W.  Myers  was  the  active 
party  in  making  the  entry.  He  transacted  the  entire 
business  with  his  attorney.  Col.  Arnold.  He  presented 
this  man,  whom  he  called  Jonas  Myers,  to  make  the  affi- 
davits required  for  the  pre-emption.  My  recollection  is 
that  Andrew  W.  Myers  paid  the  price  of  the  land  and 
the  fees.  I  am  pretty  confident  that  Andrew  W.  Myers 
and  Augustus  Blackman  were  the  witnesses. 
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The  deposition  of  Augustus  Blackman: 

I  am  forty-nine.  Beside  in  Georgetown.  Know  the 
Masonville  mill;  there  is  one  house,  one  bam,  and  the 
mill  there;  these  were  there  when  the  Fi*anklin  Company 
purchased.  The  Franklin  Company  did  not  put  up  any 
improvements;  the  improvements  were  commenced  by 
George  F.  McFarland.  He  put  up  ten  stamps,  six  Vamey 
pans,  three  settlers,  a  reverbatory  furnace,  and  an  Arey 
furnace;  all  these  were  put  up  by  G.  F.  McFarland  and 
Caspar  S.  Francis,  1870-1873.  A.  W.  Myers  was  the 
general  manager  for  McFarland  and  for  Francis,  and  ap- 
pointed me  as  agent  under  him.  Myers  lived  at  Mason- 
ville in  one  of  the  houses  I  have  mentioned,  in  1870-71- 
'72-73.  He  had  general  charge.  I  was  subject  to  his 
orders  up  to  June,  1873;  up  to  that  time  I  was  in  the 
employ  of  George  F.  McFarland.  There  was  no  time  in 
1870,  1871,  1872,  and  up  to  June  10, 1873,  when  the  prop- 
erty was  in  the  possession  or  control  of  any  one  eke,  I 
think.  I  was  in  charge  after  June  10,  '73,  to  October, 
'73,  and  then  remained  in  charge  for  a  long  time.  Noth- 
ing was  said  to  me  about  leaving.  When  there  was  ahy 
business  they  called  on  me.  I  remained  there  two  years 
after  that,  living  in  that  house  on  the  mill  property.  I 
then  moved  to  Georgetown;  there  was  a  Frenchman 
living  there,  and  I  told  him  to  look  after  the  miU  prop- 
erty.   I  kept  the  keys  and  have  them  yet. 

Defendants'  attorney  here  admitted  that  at  all  times 
after  September  8,  '73,  defendants  Blackman  and  A-  W. 
Myers  had  actual  notice  of  the  pendency  of  the  former  suit 
of  the  present  plaintiff  against  Caspar  S.  Francis,  Greorge 
F.  McFarland,  George  Way,  Erskine  McClellan  and  Chas. 
R.  Fish,  and  the  claim  of  lien,  asserted  by  plaintiffs 
therein  as  set  forth  in  the  complaint  in  this  cause,  and 
that  the  other  defendants  in  this  suit  had  such  notice  of 
said  matters  as  the  record  of  said  suit  afforded. 

I  know  Jonas  Myers;  he  resided  in  Masonville  from 
1870  to  November  or  December,  1873.    Then  he  moved 
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to  Georgetown,  and  resided  there  until  he  left  the  coun- 
try, two  years  afterwards. 

While  he  lived  at  MasonviUe  he  lodged  at  the  mill  house 
principally.  He  was  an  employee  of  the  company,  and 
received  wages  as  an  employee.  Boarded  part  of  the 
time  at  the  company's  boarding-house,  and  part  of  the 
time  he  batched.  By  the  company  I  mean  Greorge  F.  Mc- 
Farland  and  Caspar  S.  Francis.  He  never  had  any  resi- 
dence in  that  vicinity,  except  the  mill  house.  I  knew 
about  the  application  made  in  the  name  of  Jonas  Myers 
to  pre-empt  the  quarter  section  where  the  mill  property 
is  situate.  A.  W.  Myers  wanted  a  patent.  That  was 
the  only  way  to  do,  so  he  had  it  entered  in  the  name  of 
Jonas.  The  paper  marked  "D.  S.  B.  1,"  attached  to 
deposition  of  John  Wiest,  in  this  case,  is,  I  believe,  in 
my  handwriting.  It  was  prepared  at  instance  of  Francis, 
Wiest  and  Guss.  McFarland  and  Francis,  or  those  whom 
they  represented,  had  expended  about  $25,000  on  this 
mill  up  to  that  time.  The  money  for  the  payment  of  the 
land  was  furnished  by  the  defendants,  Henry  Wilson, 
Joseph  Lehman,  Jonas  Myers,  A.  W.  Myers,  Harriet 
Myers  and  myself.  We  paid  our  proportion  of  the  cost 
of  the  entry,  each  man.  That  was  all  we  paid  Jonas 
Myers  for  his  conveyance  of  an  interest  in  this  land. 
Neither  Wilson  nor  Lehman  paid  any  other.  Lehman 
Tvorked  at  the  mill  off  and  on  for  about  a  year  and  put 
some  money  in.  After  Jonas  Myers  had  taken  steps  to 
enter  the  land  for  Francis,  he  had  gone  as  far  as  he  could 
without  money.  Francis  had  agreed  to  pay  the  expenses 
to  get  a  patent,  as  I  supposed;  and  as  he  wouldn't  send 
any  money,  as  he  protested  a  draft  that  ^as  sent  for 
money  to  pay  this  thing  with,  and  was  so  much  indebted 
to  each  of  us,  Jonas  said  if  we  would  pay  our  propor- 
tions according  to  the  different  amounts  due  each  of  us, 
he  would  go  on  and  perfect  the  title,  and  deed  to  each  to 
secure  our  debts.    Can't  remember  now  whether  at  that 
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time  there  was  any  talk  between  us  or  any  of  ns  as  to 
the  plaintiffs  claim. 

[Defendants'  attorney  here  stipulated  that  the  witness 
at  all  times,  while  residing  at  the  land  in  complaint  men* 
tioned,  was  residing  at  the  mill  of  the  company,  and 
whenever  at  work  for  the  company  was  employed  as  the 
servant  of  Gteo.  F.  McFarland  or  Caspar  S.  Frauds.] 

Cross-examined: 

So  far  as  I  know,  Francis  and  McFarland  were  repre- 
senting other  parties;  never  knew  the  exact  state  of 
things.  Remember  the  commencement  of  the  former  suit 
by  Mr.  Wells.  Had  a  talk  with  him  at  Thatchei-'s  Bank, 
Central.  He  said  at  that  time,  ^'  Jonas  Myers  has  taken 
steps  for  a  patent? "  I  told  him,  "yes."  Francis  owed 
me,  Lehman,  Wilson,  and  the  Myers,  at  time  we  agreed 
to  enter  the  land,  $14,000.  Our  object  in  taking  title 
from  Jonas  was  to  secure  these  claims.  The  conveyances 
he  made  were  in  pursuance  of  this  arrangement.  The 
patent  was  recorded  August  20,  1875. 

[Plaintiff  here  admitted  the  record  of  the  patent  at  the 
date  mentioned.]  Neither  Francis  nor  any  of  the  parties 
in  interest  have  made  any  objection  to  our  holding  a 
legal  title  to  the  property.  Neither  Francis  nor  any  one 
else  has  offered  to  comply  with  the  bond  made  by  Jonas. 

I  now  claim  to  own  the  interest  conveyed  to  me  by 
Jonas. 

Re-examined:  Dont  recollect  that  any  one  else  was 
present  at  the  bank  in  Central.  It  was  about  the  time 
you  talked  about  commencing  suit,  or  had  commenced 
one. 

[Admitted  that  Wilson  and  Lehman  would  testify  sub- 
stantially to  the  same  effect  as  Blackman  in  respect  to 
the  entry,  and  the  conveyance  to  them  of  their  interests 
in  the  land,  and  the  consideration  of  such  conveyances.] 

The  deposition  of  E.  T.  Wells  in  his  own  behalf: 

Denied  the  conversation  with  Blackman.    Never  heard 
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that  Jonas  Mjers  had  made  application  to  enter  this  land 
till  summer  or  fall  of  1875. 

Never  had  any  intimation  he  had  actually  entered  it, 
until  some  time  after  the  last  decree  was  given  in  the 
former  cause;  as  late  as  November,  1879;  and  then  first 
heard  of  the  conveyances  made  by  Jonas  Myers  to  Wil- 
son, Blackman  and  Lehman;  also  then  learned  for  the  first 
time  that  Harriet  Myers  was  making  claim  to  some  inter- 
est in  the  property. 

The  deposition  of  S.  L.  Kelso: 

That  Jonas  Myers  never  had  any  residence  on  the 
quarter  section,  except  at  the  mill,  where  he  was  a  serv- 
ant. 

Also  certified  copy  of  decree  given  in  plaintiff's  favor 
June  25,  1879,  in  his  former  suit  mentioned  in  the  com- 
plaint against  Francis,  McFarland  and  others,  adjudging 
the  sum  of  $2,950,  and  alien  upon  the  mill  and  premises, 
and  all  interest  of  Francis,  and  all  equity  which  by  vir- 
tue of  the  bonds,  etc.,  he  had  therein;  directing  sale  and 
deed. 

The  deposition  of  John  Wiest: 

I  know  the  Masonville  mill;  know  of  the  title  bond 
executed  by  Way  to  the  Franklin  Company;  it  was  as- 
signed to  Geo.  F.  McFarland  February,  1871,  in  trust  for 
the  parties  who  contributed  money  for  the  improvement 
of  the  mill.    *    *    * 

Know  of  bond  executed  by  Way  to  Francis  about  De- 
cember 6,  1872,  for  same  premises. 

This  bond  was  executed  in  lieu  of  the  bond  to  McFar- 
land, for  the  purpose  of  changing  the  trustee;  to  be  held 
in  trust  by  Francis  for  the  same  parties.  The  bond  to 
Francis  was  to  be  a  substitute  for  the  bond  to  McFarland. 

A.  W.  Myers  visited  Philadelphia  in  the  fall,  1872,  and 
it  was  then  agreed  that  Francis  should  be  substituted  for 
McFarland  as  holder  of  the  equitable  title  to  the  mill, 
and  that  he  should  hold  the  title  on  the  same  trusts  as 
McFarland.    No  new  right  was  to  be  obtained  by  any 
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associate  under  the  new  bond,  but  the  rights  of  all  par- 
ties should  be  the  same  as  when  McFarland  held  the 
bond.  The  new  bond  was  merely  in  substitution  for 
that  previously  held  by  McFarland. 

I  went  out  there  with  C.  S.  Francis  and  A.  L.  Guss  in 
summer  of  1873.  We  found  A.  W.  Myers  and  A.  Black- 
man  in  charge  of  the  property.  Went  for  the  purpose 
of  an  examination  into  the  management.  I  heard  on 
that  occasion  of  the  application  made  by  Jonas  Myers  to 
enter  the  quarter  section  in  his  own  name;  neither  of  us 
knew  of  it  before  that.  A.  W.  Myers  proposed  it,  in 
order  to  have  it  in  name  of  some  one  who  could  be 
trusted  to  assign  the  title  to  C.  S.  Francis,  the  trustee, 
for  the  benefit  of  the  associates.  Don't  think  Jonas  said 
how  he  came  to  make  the  application.  Blackman  gave 
us,  while  there,  a  bond  in  his  handwriting,  signed  by 
Jonas  Myers,  to  execute  to  Francis  a  deed. 

The  paper  now  shown  me,  marked  "  D.  S.  B.  L,"  is  the 
paper. 

Bond  of  Jonas  Myers  to  Casper  S.  Francis,  dated  June 
9,  1S73,  conditioned  as  follows: 

Whereas,  the  above  Jonas  Myers  has  sold  to  said  Cas- 
per S.  Francis  the  S.  W.  i  sec.  32,  T.  3  S.,  R.  78  W., 
Clear  Creek  county,  Colorado,  for  $300,  to  be  paid  to 
said  Jonas,  or  deposited  to  his  credit  in  some  responsible 
bank  in  Philadelphia  or  New  York,  on  or  before  the  end 
of  thirty  days  from  the  date  of  said  Jonas'  receiving  a 
government  title  to  said  land. 

The  deposition  of  A.  L.  Guss:  Testifies  to  the  same 
facts  as  the  witness  Wiest. 

Defendants'  case.    The  deposition  of  A.  W.  Myers: 

Know  the  property  and  the  parties.  Francis  became 
indebted  to  me  in  $5,900  or  $6,000.  It  was  an  open  ac- 
count, running  during  the  whole  time  I  was  there.  The 
same  parties  were  interested  all  the  time.  Francis  also 
became  indebted  to  Blackman  for  near  the  same  amount; 
to  Wilson  for  about  $1,000;  to  Lehman  in  some  $1,200  to 
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$1,500.  Know  about  Jonas  Myers  making  an  application 
to  enter  at  the  land  office  in  Central  City,  the  land  on 
which  the  works  are  situated. 

Blackman,  Harriet  Myers,  Lehman,  Jonas  Myers  and 
Wilson  contributed  the  money  to  make  the  entry  of  that 
land  in  the  land  office.  Know  about  Jonas  executing  a 
bond  to  Francis  about  June  10, 1873.  Francis  never  took 
any  steps,  to  my  knowledge,  to  comply  with  this  bond. 
He  was  notified  three  or  four  times,  to  my  knowledge, 
by  letter. 

These  several  parties  contributed  their  pro  rata  pro- 
I)ortion  of  the  money  to  enter  this  land  according  to 
their  claims,  because  they  saw  no  other  show  to  get  the 
money. 

Certificate  of  receiver  of  land  office  at  Central  City  that 
the  records  of  said  office  show  that  Jonas  Myers  made 
application  to  enter  S.  W.  i  sec.  32,  T.  3  S.,  72  W.,  Oc- 
tober 10, 1874,  and  entered  and  paid  for  said  land  October 
19,  1874. 

A  stipulation  as  follows:  Agreed  that,  if  H.  Blackman 
was  on  the  stand,  he  would  swear  he  and  the  other  de- 
fendants, except  Francis,  Parsons  and  A.  W.  Myers, 
have  been  in  possession  of  said  premises  in  question, 
holding  the  same  adversely  to  Francis  and  plaintiff  since 
the  land  was  entered;  that  he,  Blackman,  paid  the  money 
to  the  register  and  receiver  for  said  land.        *       ♦       * 

Messrs.  Welm,  Smuh  and  Macon,  for  appellant. 
Mr.  L.  C.  Eockwell,  for  appellees. 

Helm,  J.  The  following  questions  are  presented  by 
the  record  in  this  case,  viz. : 

First.  Were  the  patentee  and  his  grantees,  who  are 
the  appellees  in  this  suit,  necessary  parties  to  the  action 
of  appellant  for  a  vendor's  lien?    By  failing  to  make 
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them  parties  thereto,  is  he  now  estopped  from  testing  the 
validity  of  their  claim  of  title  to  the  premises  in  contro- 
versy? 

Second.  Was  it  necessary  in  that  action  to  sue  Francis 
as  trustee,  or  to  make  his  cestuia  que  trust  parties,  in 
order  to  reach  the  entire  equitable  interest  conveyed  and 
held  by  him  under  the  title  bond? 

Third.  In  view  of  the  answers  which  may  be  given  to 
the  foregoing  questions,  what  are  appellant's  rights,  as 
disclosed  in  this  action,  against  the  patentee  and  his 
grantees? 

The  suit  for  a  vendor's  lien  was  an  equitable  action^ 
and  the  rule  is,  that,  in  equity,  all  persons  materially 
interested  in  the  result  of  the  litigation  should  be  made 
parties. 

The  issue  tried  in  that  suit  was  the  plaintiff's  right  to 
a  vendor's  lien  upon  the  equitable  interest  held  by  Fran- 
cis in  the  premises  in  controversy;  appellant,  who  was 
plaintiff  there,  sought  no  relief  whatever  against  appel- 
lees; he  simply  undertook  to  subject  the  equitable  title, 
which  passed  from  Way  to  Francis  under  the  title  bond, 
to  the  payment  of  purchase  money  due  upon  the  sale  of 
the  premises.  The  fact  that  appellant  became  the  pur- 
chaser at  the  sale  under  his  decree  is  unimportant;  he 
obtained  by  such  purchase  just  what  any  third  person 
would  have  secured,  i.  c,  the  equitable  interest  conveyed 
by  the  title  bond  and  reached  in  the  decree,  together 
with  the  rights  of  Francis  in  connection  therewith.  This 
sale  and  purchase  in  no  way  materially  affected  appellees; 
it  simply  resulted  in  substituting  appellant  for  Francis, 
and  establishing,  so  far  as  title  to  the  property  is  con- 
cerned, between  appellant  and  appellees,  the  identical 
relation  theretofore  existing  bet  ween  the  latter  and  Fran- 
cis, to  the  extent,  at  least,  of  the  interest  covered  by  the 
decree;  it  certainly  could  make  no  material  difference  to 
appellees  whether  this  relation  existed  between  them  and 
Francis  or  between  them  and   appellant.     Therefore, 
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under  the  equity  rule  above  stated,  appellees  were  not 
necessary  parties  to  that  action. 

But  there  is  another  way  of  determining  this  question. 
The  title  of  appellees  is  adverse  to  the  interest  of  both 
appellant  and  Francis.  It  is  derived  directly  from  the 
general  government  by  patent,  and  Francis  and  appel- 
lant hold  from  another  source.  As  we  shall  presently 
see,  it  is  claimed  that  the  law  created  a  resulting  trust, 
in  connection  with  appellees'  patent  title,  in  favor  of 
Francis ;  but  this  fact,  if  established,  does  not  change  the 
status  of  the  parties  so  far  as  the  source  of  title  is  con- 
cerned, and  the  nature  of  their  holding  for  the  purposes 
of  that  suit. 

Title  bonds  are  said  to  be  mortgages  at  common  law. 
Merritt  v.  Juddy  14  Cal.  Y3.  And  the  relations  of  the 
parties  are  that  of  mortgagor  and  mortgagee.  Button  v. 
Sawyer,  5  Wis.  598;  Lewis  v.  HarkinSj  23  Wall.  123;  1 
Jones  on  Mortgages,  sec.  226. 

The  action  of  appellant  against  Francis  for  a  vendor's 
lien  was  analogous  to  the  proceedings  for  foreclosure  of  a 
mortgage. 

The  equitable  doctrine  may  be  considered  throughly 
established,  that  the  only  necessary  parties  to  the  latter 
action  are  the  mortgagor,  mortgagee  and  persons  who 
have  acquired  rights  or  interests  through  them  in  the 
mortgaged  premises;  sometimes,  also,  prior  incum- 
brancers may  be  brought  in  for  the  purpose  of  liquidat- 
ing their  demands.  But  a  person  claiming  adversely  to 
the  title  mortgaged  has  no  interest  in  the  mortgage, 
cannot  be  affected  thereby,  and  should  not  be  made  a 
I)arty  to  the  foreclosure  suit.  The  rights  of  such  a  per- 
son cannot,  except  by  consent,  be  litigated  and  settled  in 
such  proceeding.  And  a  bill  which  undertakes  to  accom- 
plish this  object  is  bad  on  demurrer  for  misjoinder  and 
multifariousness.  Dial  v.  Reynolds^  6  Otto,  340;  Crog- 
han  V.  Miner  et  al.  53  OaL  15;  Banning  v.  Bradford^  21 
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Minn.  308,  and  cases  cited;  Chaniberlin  v.  LyeU,  8  Mich. 
549;  Roberts  v.  Wood,  38  Wis.  68. 

A  strong  analogy  also  exists  between  the  action  for  a 
vendor's  lien  and  that  for  specific  performance.  Both 
grow  out  of  the  contract  of  purchase  and  directly  affect 
the  same  principal  parties;  the  object  of  one  is  to  compel 
performance  of  a  contract;  that  of  the  other  is  to  secure 
the  judicial  declaration  of  a  lien  upon  the  property  for 
the  purchase  money  payable  under  the  contract,  and 
both  are  equitable.  So  far  as  the  question  now  under  con- 
sideration is  concerned,  we  discover  very  little  difference 
in  principle  between  the  two. 

But  in  actions  for  specific  performance  the  same  rule 
obtains  in  this  respect  as  in  the  foreclosure  of  mortgages. 
'^  A  mere  stranger  claiming  under  an  adverse  title  should 
not  be  made  a  party."  1  Daniel's  Ch.  Pr.  230,  and  cases 
cited;  Lange  v.  Jones,  5  Leigh,  192. 

We  are  of  the  opinion  that  appellant  was  not  obliged 
to  make  appellees  parties  to  his  action  for  a  vendor's  lien. 
It  is  very  doubtful,  had  he  done  so,  whether  he  could 
have  thus  determined  their  rights  under  the  patent. 

We  observe,  in  passing,  that  that  action  was  com- 
menced four  years  prior  to  tiie  adoption  of  our  present 
Code  of  Procedure,  though,  perhaps,  this  fact  in  no  way 
affects  the  question. 

The  decree  in  the  vendor's  lien  suit  is  not  entirely  free 
from  ambiguity;  but  giving  it  the  most  rational  con- 
struction, we  conclude  that  the  court  intended  therein  to 
award  a  hen  upon  the  entire  interest  passing  from  Way 
under  the  title  bond;  the  sale  and  purchase  thereunder 
were  evidently  had  upon  the  theory  that  the  decree  actu- 
ally accomplished  this  result.  These  views  accord  with 
the  admitted  averments  of  the  complaint  in  this  case. 

It  seems  that,  while  both  McFarland  and  Francis  really 
acted  as  trustees,  the  trust  was  secret  and  the  trans- 
actions were  had  in  their  individual  names  and  capacities; 
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the  title  bonds  were  executed  to  them  as  individuals; 
there  does  not  appear  to  have  been  any  declaration  of  the 
trust  or  mention  of  the  beneficiaries  in  writing  or  of  re- 
cord; the  notes  for  purchase  money,  even,  were  signed 
individually  and  not  as  trustee. 

The  district  court  may  have  deemed  it  a  proper  case 
for  the  application  of  the  rule  that,  *'if  it  does  not  appear 
on  the  face  of  the  contract  or  otherwise  that  the  trustees 
acted  as  agents,  or  in  a  fiduciary  capacity,  it  is  unneces- 
sary to  go  beyond  the  terms  of  the  contract."  2  Perry 
on  Trusts,  sec.  874,  and  cases  cited;  Brown  v.  Cherry y  56 
Barb.  635. 

But  we  are  not  prepared  to  admit  that  appellees  ought 
to  be  heard  upon  this  objection.  Under  any  view  that 
can  be  adopted,  Francis  himself  had  some  interest  in  the 
title  bond,  and  this  individual  interest  passed  to  appellant 
under  the  decree  and  purchase.  Suppose  Francis  was  also 
acting  as  trustee  for  others,  and  that  his  cestuis  que  trust 
have  rights  that  were  not  reached  or  affected  by  the  de- 
cree; the  decree  would  not  entirely  fail  of  effect  on  this 
account.  Neither  Francis  nor  these  beneficiaries  are  here 
complaining.  Can  appellees  be  heard  to  deny  appellant's 
right  to  a  judgment  in  this  action  against  them  on  this 
ground?  If  only  the  individual  interest  of  Francis  was 
reached  by  the  vendor's  lien  decree,  the  relation  of  appel- 
lant to  these  cestuis  que  trust  is  analogous  to  that  of  joint 
tenants;  and  as  to  their  title  and  rights  in  the  property, 
those  of  appellees  are  adverse.  If  the  court  should  order 
appellees  to  convey  their  patent  title  to  appellant,  he 
would  hold  the  same  in  trust  for  the  beneficiaries  of 
Francis  to  the  extent  of  their  interests.  They  might  as- 
sert their  rights,  if  any  they  have,  whenever  they  deemed 
it  advisable  so  to  do;  but  we  cannot  conceive  that  appel- 
lees can  be  permitted  to  defeat  appellant's  action  on  the 
ground  that  these  beneficiaries  have  not  hitherto  claimed, 
and  are  not  now  demanding  in  this  proceeding,  a  recogni- 
tion of  their  interests. 
Vol,  vn— 27 
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It  is  doubtful  if,  under  the  pleadings,  any  necessity 
existed  for  offering  in  evidence  the  decree  awarding  a 
vendor's  lien;  but  in  any  event  there  was  no  error  in  its 
admission;  for,  unless  rendered  unnecessary  by  the  plead- 
ings, it  was  essential  as  a  prerequisite  to  the  introduction 
of  the  sheriff's  deed,  and  therefore  constituted  the  "in- 
troductory fact "  to  an  important  link  in  the  chain  of  title 
upon  which  appellant  relied;  this  decree,  like  the  deed 
resting  upon  it,  was  admissible  for  what  it  was  worth; 
the  decree  was  not  intended  to  conclude  defendants  in 
this  action;  no  such  result  could  follow  its  introduction, 
for  defendants  were  neither  parties  nor  privies  to  the  suit 
in  which  it  was  rendered.  The  general  rule,  that  judg- 
ments and  decrees  are  inadmissible  in  evidence,  except  in 
suits  between  parties  and  privies  thereto,  is  not  appli- 
cable to  the  objection,  arising  as  it  does  in  the  case  before 
us.  It  was  said  by  Mr.  Justice  Story,  in  a  case  where 
this  question  arose  under  similar  circumstances,  that  "to 
reject  the  proof  of  the  decree  would  be,  in  effect,  to 
declare  that  no  title  derived  under  a  decree  in  chanoeiy 
was  of  any  validity,  except  in  a  suit  between  parties  and 
privies,  so  that  in  a  suit  by  or  against  a  stranger  it  would 
be  a  mere  nullity.  It  might  with  as^much  propriety  be 
argued  that  plaintiff  was  not  at  liberty  to  prove  any 
other  title  deeds  in  this  suit,  because  they  were  res  inter 
alia  acta.^^  Barr  v.  Oratz^s  Heirs^  4  Wheaton,  213; 
Oregg  v.  Forsythe^  24  Howard,  179;  1  Wharton's  Evi- 
dence, sec.  821;  Coursin  v.  Pa.  Ins.  Co.  46  Pa.  St.  329; 
Cassler  v.  ShepmaUy  35  N.  Y.  533;  Prince  v.  Griffin^  16 
Iowa,  555;  Koogler  v.  Huffman^  1  McCord.  495. 

Appellant,  through  his  purchase  of  the  property  at  the 
sale  under  the  decree  rendered  in  the  vendor's  hen  suit, 
simply  succeeded  to  the  rights  connected  with  the  inter- 
est conveyed  by  Way  in  the  title  bond. 

It  is  urged  by  counsel  for  appellees,  that  by  such  pur- 
chase appellant  took  nothing;  counsel  says  that  Francis 
never  had  any  interest  in  the  realty,  either  individually 
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or  as  trustee,  the  same  being  a  part  of  the  public  domain; 
and  therefore,  in  the  first  place,  no  vendor's  lien  could 
properly  be  decreed;  and  secondly,  no  interest  in  the 
realty  and  improvements  passed  by  the  decree  and  pur- 
chase thereunder. 

To  this  we  must  answer  that  Francis,  by  his  agents, 
had  possession  of  the  premises,  and  had  expended  up- 
wards of  $20,000  in  permanent  improvements  thereon. 
He  was  entitled,  upon  proper  proceeding  therefor,  to  a 
patent  conveying  the  mill  site;  by  the  territorial  statutes 
any  person  in  the  actual  occupancy  of  public  lands  be- 
longing to  the  United  States,  with  $100  worth  of  im- 
provements thereon,  might  maintain  trespass,  ejectment 
and  other  actions  applicable  to  injuries  upon  realty,  for 
wrongful  interferences  therewith;  his  interest  therein  was 
declared  to  be  transferable,  and  was  subject  to  sale  under 
execution;  as  a  matter  of  fact,  the  interest  of  Francis' 
grantor.  Way,  was  originally  obtained  by  purchase  at 
sherifiTs  sale.  The  actual  possession  of  Francis  appears 
to  have  continued  to  the  date  of  the  decree.  We  think, 
under  all  the  circumstances  of  the  case,  that  Francis  had. 
a  tangible  interest  in  the  realty,  as  well  as  the  improve- 
ments, which  was  covered  by  the  decree,  although  before 
the  decree  was  rendered  the  fee  was  claimed  adversely  to 
him. 

We  now  proceed  to  consider  the  remaining  and  most 
difficult  question  presented  in  this  case. 

Assuming  the  foregoing  conclusions  to  be  correct,  what 
is  the  attitude  of  appellant,  who  has  succeeded  to  the 
rights  of  Francis,  toward  appellees?  And  what  are  their 
respective  rights  in  connection  with  the  property  in  con- 
troversy? Appellees,  it  will  be  borne  in  mind,  are  Jonas 
Myers,  the  patentee,  and  his  grantees. 

It  is  not  disputed  that  all  of  the  appellees,  at  the 
time  they  became  interested,  were  fully  aware  of  the 
bond  to  Francis,  and  of  his  rights  in  the  mill  property. 
So  the  further  discussion  of  this  subject  is  not  embar- 
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lassed  by  any  complication  arising  from  the  interest  of 
purchasers  for  valuable  consideration  without  notice  of 
the  rights  of  Francis. 

We  do  not  understand  that  appellant  undertakes  in 
this  action  to  challenge  the  validity  of  the  patent  on  the 
ground  of  fraud  upon  the  government.  This  court  has 
held  that  a  patent,  which  is  not  void  upon  its  face  for  ir- 
regularity or  fraud  in  procuring  the  same,  can  only  be 
impeached  therefor  '4n  a  direct  proceeding  to  set  it 
aside."    Poire  et  cU.  v.  Leadvtlle  Imp.  Co.  6  CJol.  406. 

Besides,  this  patent  covers  one  hundred  and  sixty  acres 
of  land,  including  the  mill  site  and  improvements;  ap- 
pellant makes  no  claim,  and  could  not  be  heard  to  com- 
plain, as  to  any  other  part  except  the  premises  in  dispute. 

If  we  rightly  comprehend  his  position,  he  does  not 
question  the  validity  of  the  patent;  his  contention  is,  that 
appellees  held  the  fee  thereunder  as  trustees  of  a  result- 
ing trust,  Francis  being  the  beneficiary;  and  that  as  the 
successor  of  Francis  he  is  entitled  to  a  decree  compelling 
them  to  execute  the  trust. 

It  appears  that  appellees,  with  the  exception  of  Harriett 
Myers,  were  employed  by  Francis  at  one  time  or  another 
upon  the  mill  premises;  and  that  when  the  proceedings 
were  renewed  for  patent  and  the  entry  made,  two  of 
them  were  still  in  his  service,  and  were  acting  as  his 
agents  in  possession,  he  being  a  non-resident. 

Appellant  asserts,  as  matters  of  law,  that  since  Black- 
man  and  A.  W.  Myers  were  the  employees  and  agents  of 
Francis,  holding  possession  and  managing  the  property 
solely  for  him  as  their  employer  and  principal,  they  could 
not  acquire  and  retain  adverse  title  thereto;  that  occupy- 
ing this  fiduciary  relation  towards  him,  they  would  not 
be  permitted  to  procure  absolute  title  to  his  estate;  that 
such  title  thereto,  so  procured,  inures  to  his  benefit  by 
estoppel;  that  they,  and  those  who  conspired  and  confed- 
erated with  them  to  obtain  the  patent,  did  so  in  fraud  of 
his  rightSi  and  that  all  parties  to  this  conspiracy  are 
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estopped  by  the  fiduciary  relation  of  Blackman  and  A. 
W.  Myers  from  denying  his  claim  to  that  portion  of  the 
patented  ground  embracing  the  mill  site  and  improve- 
ments connected  therewith.  And  that  upon  the  facts  in 
this  case,  under  the  foregoing  legal  principles,  appellant, 
as  successor  to  the  rights  of  Francis,  is  entitled  to  a  de- 
cree as  aforesaid. 

There  is  no  doubt  concerning  the  correctness  of  the 
propositions,  that  "no  one  whose  duty  to  another  is  in- 
consistent with  his  taking  absolute  title  to  himself  will 
be  permitted  to  purchase  for  himself;"  that  "  no  one  can 
hold  a  benefit  acquired  by  fraud  or  a  breach  of  his  duty; " 
and  that  title  procured  to  that  which  may  properly  be 
termed  a  trust  estate,  by  the  trustee  or  agent  for  his  own 
advantage,  and  against  the  interest  and  without  the  con- 
sent of  his  beneficiary,  employer  or  principal,  will  be 
declared  in  equity  to  be  held  in  trust  for  the  latter.  1 
Perry  on  Trusts,  sec.  206,  and  cases  cited;  E well's  Evans 
Agency,  pp.  358  and  359,  and  cases  cited;  Wharton's  Com- 
mentaries on  Agency,  sees.  244  and  241;  Pomeroy's 
Equity  Jurisprudence,  sec.  959 ;  Rings  et  cU.  v.  Bums  et 
al.  10  Peters,  280;  Threadgill  v.  Pintard,  12  Howard,  38; 
BtLsh  V.  Marshall^  6  Howard,  291. 

We  are  disposed  to  hold,  with  appellant,  that  the  rest 
of  appellees  are  in  no  better  position  than  are  Blackman 
and  Myers;  at  the  time  of  the  renewed  patent  proceed- 
ings they  had  full  knowledge  of  the  equitable  rights  of 
Francis,  which  knowledge  was  obtained  while  they  were 
in  his  employment  upon  the  premises;  with  this  infor- 
'mation  thus  acquired,  though  no  longer  his  agents,  they 
conspired  with  Blackman  and  Myers,  who  were;  and 
through  this  conspiracy  obtained  whatever  interest  they 
hold  under  the  patent.  It  would  be  a  lame  conclusion, 
indeed,  for  us  to  say  that,  in  a  court  of  equity,  under 
these  circumstances,  they  have  any  greater  rights  or  any 
stronger  claims  in  connection  with  the  disputed  premises 
than  have  their  confederates,  Blackman  and  Myei*s. 
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We  must  pause  here  and  consider  what  effect,  if  any, 
the  bond  or  agreement  given  by  Jonas  Myers  to  Francis 
had  upon  the  rights  of  the  parties. 

It  is  conceded  that  that  instrument  was  of  no  binding 
force;  it  was  conditioned  for  the  conveyance  to  Francis 
of  title  to  the  quarter  section  within  thirty  days  after 
patent,  upon  payment  by  the  latter  of  $300  therefor. 
Aside  from  the  question  of  fraud,  claimed  to  be  apparent 
on  the  face  of  the  instrument,  it  is  sufficient  to  say  that 
it  was  signed  by  but  one  party,  was  without  any  present 
consideration,  and  therefore  a  mere  naked  promise.  It 
could  not,  at  least  until  part  performance  of  its  condi- 
tions, be  enforced  by  or  against  either  person  mentioned 
therein.  It  was  executed  and  deUvered  on  the  10th  of 
June,  1873;  at  that  time  the  patent  entry  had  not  been 
made;  no  deed  to  the  land  had  been  given  by  Jonas 
to  any  person;  there  is  nothing  to  show  that  Francis 
then  had  notice  of  any  collusion  of  his  agents,  Blackman 
and  Myers,  or  either  of  them,  with  Jonas  in  the  patent 
proceedings;  the  agreement  makes  no  allusion  to  tbe  mill 
site  or  improvements,  but  covers  the  whole  quarter  sec- 
tion applied  for.  In  view  of  the  great  value  of  these  im- 
provements, it  appears  reasonable  to  suppose  that  the  $300 
to  be  paid  was  a  reimbursement  simply  to  Jonas  for  his 
expenses  in  procuring  the  patent,  and  compensation  for 
the  part  of  the  quarter  section  not  claimed  under  the 
title  bond  from  Way.  If  this  transaction  shows  anything 
at  all  with  reference  thereto,  it  is  that  Francis  claimed, 
and  Jonas  recognized  and  conceded,  the  ownership  of  the 
mill  site  and  improvements.  It  could  hardly  be  possible 
that  Jonas  asserted  any  right  to  this  property,  or  that 
Francis  admitted  that  Jonas  had  any  interest  whatever 
therein. 

The  failui'e  of  Francis  to  comply  with  the  bond  and 
pay  the  $300,  as  specified  therein,  is  mentioned  by  Myers 
in  testimony  and  commented  upon  in  argument.  But, 
in  our  judgment,  this  is  a  matter  of  no  significance;  for,  in 
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the  first  place,  he  was  not  under  obligation  to  do  so;  and 
secondly,  Jonas  had  rendered  it  impossible  to  comply  on 
his  part  by  previously  deeding  away  most  of  the  prop- 
erty. 

We  do  not  think  this  transaction  bears  materially  upon 
the  interests  and  rights  of  the  parties  to  this  suit. 

In  view  of  all  the  facts  and  circumstances  disclosed  by 
this  record,  and  the  law  bearing  upon  the  various  ques- 
tions presented,  our  conclusion  is  that  appellees  hold  title 
to  the  premises  in  dispute  in  trust  for  appellant. 

But  it  appears  from  the  answer  of  Jonas  Myers,  and 
also  from  the  evidence,  that  when  the  entry  was  made 
Francis  was  indebted  to  Jonas  and  the  other  appellees; 
that  such  indebtedness  aggregated  a  large  sum,  and  was 
for  labor  and  services  in  running  and  operating  the  mill, 
and  for  materials  furnished  in  making  improvements 
upon  the  mill  property;  it  likewise,  in  the  same  manner, 
appears  that  the  collusion  in  obtaining  the  patent  was 
mainly  for  the  purpose  of  securing  the  payment  of  these 
demands;  also  that  the  sums  contributed  toward  patent 
expenses  and  the  interests  deeded  by  Jonas  to  the  other 
appellees  are  in  proportion  to  the  amounts  of  their  re- 
spective claims  against  Francis. 

This  was  not  the  way  for  appellees  to  obtain  security 
for  the  payment  of  their  demands;  their  conduct,  not- 
withstanding this  indebtedness,  is  considered  in  equity 
a  betrayal  of  the  trust  reposed  in  them;  it  is  not  in  keep- 
ing with  the  scrupulous  regard  for  the  employer's  inter- 
ests exacted  under  the  fiduciary  relation  existing.  We 
do  not  think  this  grievance  of  appellees  prevents  the  ap- 
plication to  this  case  of  the  equitable  doctrines  already 
announced.  But  since  it  palliates  their  offense  greatly, 
by  furnishing  an  honest  motive,  and  removing  the  factor 
of  intentional  fraud,  we  are  not  disposed  to  ignore  it. 

It  is  the  duty  as  well  as  the  province  of  a  court  of 
equity  to  render  exact  justice  between  the  pai*ties  before 
it  in  each  particular  case,  so  far  as  such  a  course  is  con- 
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sistent  with  that  ^^  certainty  in  legal  rules  and  security  of 
legal  rights,"  which  must  form  the  basis  of  all  enlight- 
ened and  stable  jurisprudence. 

The  well  known  maxim,  that  he  who  seeks  equity  must 
do  equity,  may  properly  be  invoked  in  deciding  this  qaes- 
tion.  It  is  said  that  'Hhe  court  of  equity  refuses  its  aid 
to  give  the  plaintiff  what  the  law  would  give  him  if  the 
courts  of  common  law  had  jurisdiction  to  enforce  it, 
without  imposing  upon  him  conditions  which  the  court 
considers  he  ought  to  comply  with,  although  the  subject 
of  the  condition  should  be  one  which '  the  court  would 
not  otherwise  enforce."    Pomeroy's  Eq.  Jurisp.  sec.  385. 

The  conditions  above  mentioned,  imposed  upon  the 
plaintiff,  must  relate  to  '^  something  connected  with  the 
subject-matter  of  the  very  suit  in  controversy."  Id- 
sec.  387. 

The  demands  of  appellees  against  Francis  were  for 
labor  done  and  materials  furnished  upon  the  premises  in 
dispute;  their  principal  object  in  procuring  the  patent 
was  to  obtain  security  for  the  payment  of  these  debts^ 
which  grew  out  of  and  are  connected  with  the  subject- 
matter  of  the  relief  sought  by  plaintiff.  Were  Frauds 
himself  here  seeking  a  conveyance  of  the  trust  estate, 
we  have  no  doubt  but  that  a  court  of  equity  would  say 
to  him:  "  You  are  entitled  to  this  relief,  because  of  the 
rule  and  the  important  principle  underlying  the  same, 
which  prohibits  a  trustee  in  possession  from  procuring 
title  to  the  trust. estate  for  his  own  benefit;  but  in  this 
particular  case  the  moving  cause  for  this  act  of  your 
agents  was  the  desire  of  obtaining  security  for  debts  con* 
nected  with  the  property,  which  you  justly  owe  them; 
and  while  equity  would  not,  in  the  first  instance,  assume 
jurisdiction  to  coerce  payment  of  these  debts,  it  will  say 
that  you  must  do  equity  by  paying  them,  as  a  condition 
of  granting  you  the  relief  prayed." 

The  equitable  rule  has  been  announced  more  broadly 
than  this,  though  the  correctness  of  the  extension  is 
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qaestioned.  It  is  held  that  where  a  trustee  puix^hased 
land  in  his  own  name,  but  in  reality  for  the  benefit  of 
his  cestui  que  trusty  and  paid  the  purchase  money  with 
his  own  funds,  the  beneficiaiy  must,  as  a  condition  in  the 
decree  for  conveyance,  first  repay  the  trustee  the  amount 
of  other  advances  to  or  for  him,  7iot  connected  in  any  way 
with  the  property  so  purchased.  Pomeroy's  Eq.  Jurisp. 
sec.  392,  and  cases;  Story's  Eq.  Jurisp.  sec.  64e,  and  cases. 

But  appellant  is  not  in  the  exact  position  Francis  would 
occupy  were  the  latter  plaintiff  in  this  suit. 

It  is  conceded  that  for  upwards  of  six  years  appelloos 
were  aware  of  the  pendency  of  appellant's  action  for  a 
vendor's  lien,  though  they  were  not  parties  thereto; 
during  this  period,  therefore,  they  had  knowledge  of  bis 
claim  for  purchase  money  against  the  premises.  With 
this  knowledge  the  only  means  they  adopted  to  obtain 
security  for  their  debts  was  to  procure  the  patent.  Ap- 
pellant's diligence  in  proceeding  in  the  proper  manner  to 
subject  the  property  to  the  payment  of  his  claim,  at  least 
gave  him  a  right  in  the  nature  of  a  prior  equity. 

In  view  of  these  and  other  matters  disclosed  by  the 
record,  we  are  of  opinion  that  appellant  is  entitled  to 
more  consideration  than  Francis  would  be,  were  he  be- 
fore us  in  the  same  attitude.  And  if  appellant  is  willing 
to  accept  the  amount  of  the  original  purchase  money 
found  due  him  in  the  suit  for  a  vendort  lien,  with  in- 
terest, in  lieu  of  the  conveyance,  upon  the  conditions 
aforesaid,  we  are  disposed  to  give  him  the  privilege. 

Counsel  for  appellees  has  entirely  ignored  in  argument 
the  rights  claimed  under  the  tax  deeds;  the  length  of 
this  opinion  justifies  us  in  declining  to  enter  into  a  dis- 
cussion of  the  subject;  we  will,  therefore,  dismiss  it  with 
the  statement  that,  in  our  judgment,  no  rights  were 
thereby  acquired  which  interfere  with  the  foregoing  con- 
clusions. 

The  decree  will  be  reversed,  but  we  deem  it  unneces- 
sary to  retry  the  entire  case.    Appellant  may  cause  to  be 
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taken  proofs  to  establish  the  amount  of  the  just  demands 
of  appellees  against  Francis  and  McFarland  for  labor,  etc., 
upon  the  premises;  also  the  amounts  disbursed  by  them 
for  taxes,  and  a  fair  proportion  of  the  patent  expenses; 
and,  upon  payment  of  the  aggregate  thereof,  with  l^al 
interest  thereon,  within  forty  days  after  such  deter- 
mination, he  shall  be  entitled  to  a  deed  to  the  premises  in 
controversy  as  described  in  the  decree  for  a  vendor's 
lien.  Provided,  that  if,  within  forty  days  from  the  date 
of  remanding  this  cause,  appellant  shall,  in  lieu  of  com- 
pliance with  the  foregoing  directions,  elect  to  accept  from 
appellees  the  sum  of  $2,950  found  due  him  in  said  decree, 
together  with  legal  interest  thereon  from  the  date  of  such 
decree,  and  also  the  costs  adjudged  to  be  due  him  in  that 
suit,  then  and  in  that  event,  if  appellees,  within  forty 
days  after  notice  of  such  election,  shall  pay  the  same, 
they  may  retain  title  to  the  property  as  it  now  appears 
of  record;  failing  to  make  such  payment  within  the  time 
aforesaid,  after  notice  of  appellant's  election,  appellees 
shall  be  deemed  to  have  waived  their  right  to  retain  title, 
and  shall,  upon  reimbursement  to  them  of  the  proper 
propoi*tion  of  the  patent  and  tax  expenses,  determined  as 
aforesaid,  and  legal  interest  thereon,  convey  the  same  to 
appellant.  The  costs  of  this  appeal  will  be  equally  di- 
vided between  the  parties. 

The  cause  will  be  remanded,  with  directions  to  the 
district  court  to  proceed  to  judgment  in  accordance  with 

the  views  and  suggestions  herein  expressed. 

BeversecL 


Tabor  v.  Sampson, 

In  the  absence  of  proof  of  actaal  notice,  a  mortgagee  under  a  chattel 
mortgage,  with  insuificient  description,  and  not  recorded  in  the 
county  in  which  the  personal  property  is  found  in  the  possession  of 
the  mortgagor,  may  not  defeat  the  rights  of  a  purchaser  thereof 
at  judicial  sale. 
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Error  to  District  Court  of  Chaffee  County. 
The  facts  are  stated  in  the  opinioa 

Mr.  A.  S.  Weston,  for  plaintiff  in  error. 

Mr.  John  L.  Jerome,  for  defendant  in  error. 

Stone,  J.  One  Perley  Wasson  was  the  owner  of  a 
large  number  of  horses,  mules,  stage  coaches  and  equip- 
ments employed  in  running  several  stage  lines  to  and 
from  Leadville,  and  in  October,  1880,  for  the  expressed 
purpose  of  securing  payment  of  a  promissory  note  of 
about  $2,000,  held  by  Tabor,  the  plaintiff  in  error,  said 
Wasson  executed  a  chattel  mortgage  to  said  Tabor  of  his 
stock  in  trade,  comprising  about  seventy  head  of  horses, 
three  head  of  mules,  a  large  number  of  stage  coaches, 
wagons,  sleighs,  buggies,  harness,  one  bam,  furniture 
and  equipments;  which  chattel  mortgage  was  duly  ac- 
knowledged and  recorded  in  the  county  of  Lake.  Was- 
son retained  possession  of  the  mortgaged  property,  and 
some  time  in  December  following,  some  of  the  same 
property,  which  at  the  time  was  at  Buena  Vista,  in  the 
county  of  Chaffee,  was  attached  at  the  suit  of  certain 
creditors  of  Wasson,  and  the  attached  property  sold  by 
the  sheriff  of  Chaffee  county.  Sampson,  one  of  the  de- 
fendants in  error,  was  a  purchaser  at  this  sale  of  one 
span  of  mules  and  eight  head  of  horses.  A  few  days 
after  the  sale,  Wasson  took  from  the  stable  where  they 
were  kept  at  Buena  Vista  the  mules  and  horses  which 
had  been  purchased  by  Sampson  as  aforesaid,  and  carried 
them  away,  whereupon  Sampson  replevied  the  same, 
and  Tabor  interpleaded  therein,  claiming  the  property 
under  his  chattel  mortgage,  the  terms  of  which  provided 
that  he  was  authorized  to  take  immediate  possession  of 
the  mortgaged  property  in  case  the  same  should  be  re- 
moved from  the  county  of  Lake,  or  be  attached  by  any 
X)erson  or  claimed  by  any  third  parfy. 
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The  controversy,  therefore,  is  whether  the  right  of 
possession  of  the  last  mentioned  property  is  in  Tabor  by 
virtue  of  the  mortgage,  or  in  Sampson  by  virtue  of  the 
sheriff's  sale. 

The  case  was  tried  to  the  court  below,  by  consent  of 
parties,  without  the  intervention  of  a  jury,  and  a  finding 
and  judgment  rendered  in  favor  of  Sampson  for  posses- 
sion of  the  property  in  controversy.  Several  questions, 
presented  by  the  assignment  of  errors,  are  discussed  by 
counsel  in  the  briefs  filed,  but  the  only  one  we  deem  it 
necessary  to  pass  upon,  in  view  of  the  issues  made  by  the 
pleadings  below,  relates  to  the  sufficiency  of  the  mort- 
gage as  against  the  rights  of  Sampson  as  purchaser  at  the 
judicial  sale. 

We  think  the  mortgage  insufficient  to  defeat  the  rights 
of  the  purchaser,  for  two  reasons:  uncertainty  in  thede- 
scription  of  the  property,  and  the  non-recording  of  such 
mortgage  in  the  county  where  the  property  in  question 
was,  and  in  the  possession  of  the  mortgagor  at  the  time 
it  was  attached.  The  only  description  of  mules  in  the 
mortgage  was,  "2  mules  bays,  1  mule  dun,"  while  some 
of  the  horses  were  described  singly  and  in  pairs  by  name 
only,  as  for  instance:  "2  horses,  Dock  and  Gertie;  S 
horses.  Monkey  and  Mickle;  2,  horses.  Bill  and  Ma^e; 
*  *  *  1  horse,  Black  Baby;  1  Keno;  1  horse.  Bill;  1 
horse,  Poney;  1  horse,  Frank,"  etc.;  but  most  of  the 
number  are  mentioned  by  a  lumping  enumeration  merely, 
as  **  4  horses,  brown;  6  horses,  mixed;  i  horses,  mixed; 
3  horses,  Bud  and  Jim;  20  horses,  mixed;  2  horses,  gray," 
etc. 

No  place  was  mentioned  in  the  mortgage  where  any  of 
these  animals  were  kept,  situate  or  used,  or  for  what  pur- 
pose used,  or  that  they  were  used  at  all,  nor  was  there 
any  other  or  further  description  than  such  as  given  in  the 
examples  above  quoted.  What  may  properly  be  regarded 
as  a  sufficient  description  of  horses  and  cattle,  in  an  in- 
strument of  conveyance,  depends  to  some  extent  upon 
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circumstances,  aside  from  the  peculiar  description  of  the 
animals  themselves.  For  example,  if  a  mortgagor  owned 
but  a  small  number  of  such  animals,  and  should  include 
in  the  mortgage  all  that  he  OTvnedj  stating  therein  the 
place  or  places  whore  they  were  kept,  or  the  uses  in 
which  they  were  employed,  a  less  particular  description 
of  each  by  natural  marks  or  individual  characteristics 
would  sufiSce  for  identification,  than  if  the  mortgagor 
were  owner  of  a  large  number,  a  part  of  which  only 
were  included  in  the  mortgage,  and  no  information 
should  be  given  in  the  instrument  of  the  place  where  the 
animals  were  kept,  or  for  what  purposes  or  uses,  whether 
freighting,  carriage  driving,  riding,  racing  or  breeding. 

Wasson  himself  testifies  that  he  had  six  head  of  horses 
in  Chaffee  county  which  were  not  included  in  the  mort- 
gage, so  that,  had  this  mortgage  been  recorded  in  Chaffee 
county,  it  must  have  been  impossible  for  any  one  reading 
the  mortgage  to  have  identified  those  six  head  as  ex- 
dudedy  or  any  other  twenty  head  found  in  that  coimty 
as  included  in  the  number  designated  in  the  mortgage  as 
"20  horses,  mixed." 

In  Lawrence  v.  Evqrts  &  Cooper,  7  O.  St.  197,  the  court 
say:  "Any  description  which  will  enable  third  persons 
to  identify  the  property,  aided  by  inquiries  which  the 
mortgage  itself  indicates  and  directs,  is  sufiicient.  The 
identity  of  the  property  is  not,  in  such  cases,  ascertained 
by  any  specific  description  which  distinguishes  it  from 
other  property  of  the  same  kind  or  species,  but  by  its  lo- 
cality." In  that  case  the  description  was,  "  all  the  stock, 
tools  and  chattels  belonging  to  "  the  mortgagor,  "  in  and 
about  the  wheelwright  shop  occupied  by  him,"  and  this 
was  held  sufficient,  for  the  reasons  above  expressed.  See, 
also,  Kelley  v.  Beidj  57  Miss.  89;  McCord  v.  Cooper y  30 
Ind.  10;  Oolden  v.  Cockril,  1  Kan.  259. 

Our  statute  concerning  chattel  mortgages  provides  that 
such  mortgages  shall  be  "  good  and  vahd  "  from  the  time 
they  are  recorded  "in  the  county  wherein  the  propeity 
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mortgaged)  or  the  greater  portion  thereof,  shall  be  situ- 
ated." This  mortgage  was  recorded  in  Lake  county  alone, 
but  there  is  not  a  word  in  the  mortgage  itself,  or  in  the 
testimony  in  the  case,  as  disclosed  by  the  record,  to  indi- 
cate that  the  property  mortgaged,  or  the  greater  portion 
thereof,  or  that  a  single  item  thereof,  was  in  the  county 
of  Lake.  Wasson  himself  testifies  that  the  horses  and 
mules  in  controversy  were  on  some  of  his  government 
"  mail  routes  around  Leadville."  They  were  found  and 
seized  in  the  possession  of  Wasson,  as  the  owner,  in  the 
county  of  Chaffee,  by  the  sheriff  of  said  county,  and 
wherein  the  attaching  creditors  resided. 

There  was  no  proof  of  actual  notice,  nor  did  the  rec- 
ords of  either  Chaffee  county  or  Lake  county  furnish  con- 
structive notice  that  the  horses  and  mules  in  controversy, 
at  the  time  of  the  seizure  and  sale,  were  subject  to  the 
rights  claimed  by  the  plaintiff  in  error  by  virtue  of  the 
chattel  mortgage  in  question.  We  must,  therefore,  hold 
that  the  right  of  possession  to  the  property  claimed  by 
the  plaintiff  in  error  as  mortgagee,  at  the  time  of  the 
seizure  and  sale  as  aforesaid,  was  not  sufScient  to  defeat 
the  title  acquired  by  defendant  in  error,  Sampson,  as  pur- 
chaser at  said  sale,  and  the  judgment  of  the  court  below 
will  be  afiSrmed. 

AffirmedL 


Daniels  et  al.  y.  Lewis  et  al. 

A  liberal  oonstruotion  must  be  gireii  to  the  provisions  of  the  GltiI 
Code,  to  the  end  that  the  legislatire  intent  may  be  made  effectnaL 
Under  section  116,  the  proceeds  of  attached  property  may  be  pro- 
rated between  the  creditors  therein  specified  —  the  words  "re- 
turned to  the  same  term  of  the  court  to  which  they  are  returnable," 
being  interpreted  to  mean  and  apply  to  ail  writs  of  attachment 
which  are  in  fact  returned  to  at  or  during  the  same  term  of  the 
court,  at  or  during  which  they  may  be  properly  returned,  after 
service  according  to  law. 

Appeal  from  District  Court  of  Arapahoe  County. 
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The  case  is  stated  in  the  opinion. 

Messrs.  Benedict  &  Phelps,  for  appellants. 

Mr.  John  L.  Jekome,  for  appellees. 

Stone,  J.  The  question  presented  in  this  case  is 
whether  attaching  creditors,  under  our  statute  upon  the 
subject,  where  more  than  one  such  creditor  proceed 
against  the  same  debtor,  are  entitled  to  satisfaction  of 
their  judgments,  according  to  priority,  in  point  of  time, 
of  the  service  of  their  writs,  or  to  distribution  of  the 
proceeds  of  the  property  attached,  in  proportion  to  the 
respective  amounts  of  their  several  judgments.  The 
provisions  of  the  statute,  under  which  the  question 
arises,  are  contained  in  section  116  of  the  Code  of  Civil 
Procedure.  So  much  of  said  section  as  is  pertinent  to 
this  controversy  is  as  follows,  viz. : 

"In  all  cases  where  more  than  one  attachment  shall 
be  issued  against  the  same  person  or  persons,  and  re- 
turned to  the  same  term  of  court  to  which  they  are  re- 
turnable, or  when  a  judgment  in  a  civil  action  shall  also 
be  rendered  at  the  same  term  against  the  defendant  who 
is  the  same  person  and  defendant  in  the  attachment  or 
attachments,  the  court  shall  direct  the  clerk  to  make  an 
estimate  of  the  several  amounts  each  attaching  or  judg- 
ment creditor  will  be  entitled  to,  out  of  the  property  of 
the  defendant  attached,  either  in  the  hands  of  the  gar- 
nishee or  otherwise,  after  the  sale  and  receipt  of  the  pro- 
ceeds thereof  by  the  sheriff,  calculating  such  amount  in 
proportion  to  the  amount  of  their  several  judgments, 
with  costs,  as  the  same  will  respectively  bear  to  the 
amount  of  the  sum  received,  so  that  each  attaching  and 
judgment  creditor  will  receive  his  just  part  thereof,  in 
proportion  to  his  demand;  the  clerk  shall  thereupon  cer- 
tify the  several  amounts  thereof  to  the  sheriff,  who  shall 
pay  over  to  the  respective  parties  the  several  sums  so 
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certified,  and  indorse  such  payments  on  the  respective 
executions."    »    *    * 

This  provision  was  first  enacted  by  the  territorial  legis- 
lature in  1861,  copied  from  a  Uke  statute  of  the  state  o£ 
Illinois,  and  remained  upon  our  statute  books  until  the 
adoption  of  the  Code  of  Civil  Procedure,  when  it  was 
repealed  along  with  the  old  practice  acts,  but  at  the  same 
time  re-enacted  as  section  116  of  the  said  code. 

The  question  involved  is  one  of  construction  of  the 
statute  above  quoted  in  view  of  our  present  practice  act^ 
the  point  being  made  by  plaintiffs  in  error,  that,  since  the 
Civil  Code  has  changed  the  practice  in  respect  to  the 
return  of  process,  the  section  in  controversy  is  no  longer 
applicable,  and  cannot  be  made  to  conform  to  the  present 
system  of  practice  touching  the  issuance  and  return  of 
process. 

Under  our  former  practice,  before  the  adoption  of  the 
Civil  Code,  the  same  construction  was  put  upon  this  sec- 
tion by  our  courts  as  had  been  given  it  by  the  courts  of 
Illinois,  from  which  state  we  adopted  it,  together  with 
our  general  practice  act,  which  made  the  writ  of  sum- 
mons in  ordinary  civil  actions  returnable  on  the  first 
day  of  the  next  term  of  the  court  in  which  the  action 
was  commenced  (B.  S.  p.  500,  sec.  1),  while,  under  our 
present  practice,  as  established  by  the  Code  of  Civil  Pro- 
cedure, such  writs  are  not  made  returnable  on  a  dav  cer- 
tain  of  a  particular  term.  While  the  practice  in  this 
respect  was  thus  changed  by  the  code,  there  can  be  no 
question  that  the  legislature,  by  incorporating  this  pro- 
vision of  the  old  attachment  act  into  the  new,  intended 
to  continue  the  system  of  prorating  the  proceeds  in  at- 
tachment cases  among  creditors  as  under  the  former 
practice  in  such  cases.  This  being  the  unquestioned  leg- 
islative intent,  we  should  seek  to  give  effect  to  such 
intent  if  possible.  And  it  may  aid  somewhat  in  constru- 
ing the  section  so  as  to  effectuate  this  intent,  if  we  bear 
in  mind  that  the  change  in  the  practice  respecting  the 
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return  of  process  swept  away  the  former  construction  of 
the  provision  in  question,  so  that  it  now  stands  just  as 
though  it  were  a  new  provision,  originally  enacted  as  a 
part  of,  and  to  be  construed  in  connection  with,  the  new 
system  of  practice.  We  cannot  give  to  the  word  "  re- 
tuiTxable  "  the  same  technical  meaning  it  had  under  the 
former  practice,  where  it  was  referable  to  a  specific 
"return  day,"  but  there  does  not  appear  to  be  an  in- 
superable difficulty  in  giving  it  a  meaning  properly  con- 
formable to  the  intent  and  requirements  of  the  existing 
practice  act.  Sections  445  and  446  of  the  code  declare 
that  **  the  provisions  of  this  act  shall  be  liberally  con- 
strued, and  shall  not  be  Umited  by  any  rules  of  strict 
construction;"  and  "the  rule  of  the  common  law,  that 
statutes  in  derogation  thereof  are  to  be  strictly  construed, 
has  no  application  to  this  code.  Its  provisions^  and  all 
proceedings  under  it,  shall  be  liberally  construed  with  a 
view  to  promote  its  object  and  assist  the  parties  in  ob- 
taining justice."  We  think  the  case  before  us  is  one 
wherein  the  foregoing  rules  of  construction,  prescribed 
by  the  code  for  its  own  interpretation,  are  peculiarly 
applicable.  As  was  said  by  the  court  below  in  this  case: 
"  The  object  of  the  statute  manifestly  is,  and  always  has 
been,  that  creditors  pursuing  the  same  debtor  by  attach- 
ment should,  *  *  *  under  certain  conditions 
and  limitations  as  to  time,  prorate  in  the  proceeds  of  the 
property  attached.  Time,  under  the  old  system,  as  well 
as  under  the  new,  was  the  essential  condition  and  limita- 
tion. The  retumability  of  the  attachment  writs  and 
their  actual  return  served  to  limit  the  time  as  to  the 
attaching  creditors,  but  creditors  in  ordinary  civil  actions, 
who  obtained  judgments  against  the  same  debtor  at  the 
proper  term,  were  allowed  to  prorate  without  reference 
to  the  retumability  of  their  writs,  and  even  if  their  judg- 
ments were  rendered  without  summons  at  all,  as  by  con- 
fession or  voluntary  appearance." 

Mr  Webster  defines  the  word  "  retumaUe"  to  mean, 
Vol.  vn— 28 
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"1.  Capable  of  being  retaraed.  2.  (Law)  Legally  re- 
quired to  be  returned,  *  *  *  as  a  writ,  returnable  at 
a  certain  day;  a  verdict  returnable  to  the  court." 

Under  the  present  as  well  as  the  former  practice,  writs 
are  required  to  be  returned,  and  are  returnable  to  the 
court  issuing  the  same,  and  when  they  are  capable  of 
being  properly  returned  after  service,  at  or  during  a  term 
of  court,  and  are  in  fact  so  returned,  that  would  seem  to 
be  a  substantial  compliance  with  the  conditions  of  the 
section  under  consideration;  for,  if  a  writ  is  properly  re- 
turned at  or  during  a  term  of  court,  we  think,  under  the 
liberal  construction  which,  by  the  requirements  of  the 
code,  is  to  be  given  its  provisions  when  necessary  to 
effectuate  them,  such  writ  should  be  regarded  as  return- 
able to  that  term. 

It  was  suggested  in  argument  that,  under  this  con- 
struction of  the  statute,  the  rights  of  creditors  in  many 
cases  would  not  be  secured.  This  may  be  true,  but  that 
it  was  also  true  under  the  former  practice  is  abundantly 
illustrated  in  the  experience  of  almost  every  court  where 
that  practice  prevailed.  Several  instances  of  these  de- 
fects in  the  application  of  this  statute  under  the  former 
practice  are  pointed  out  in  the  opinions  of  the  supreme 
court  of  lUinois,  where  questions  arising  upon  the  proper 
construction  of  the  law  were  passed  upon.  In  the  case 
of  Rucker  et  cU.  v.  Fuller,  1 1  111.  223,  Mr.  Justice  Trum- 
bull, in  delivering  the  opinion  of  the  court,  says:  "  Why 
the  legislature  should  have  provided  for  an  equitable  dis- 
tribution of  the  proceeds  of  attached  property  among 
creditors  whose  attachments  are  returnable  to  the  same 
term,  although  the  judgments  may  be  entered  in  said 
attachment  suits  at  different  terms,  while  a  creditor  in  a 
civil  suit  should  not  be  permitted  to  share  with  the  at- 
taching creditors,  although  his  suit  may  have  been  pend- 
ing at  the  same  time  with  the  attachments,  unless  he  can 
obtain  judgment  at  the  term  to  which  they  are  return- 
able, is  not  for  the  court  to  inquire.    The  whole  matter  is 
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one  strictly  of  statutory  regulation,  and  when  the  legis- 
lature has  clearly  declared  its  intention,  the  courts  have 
no  power  to  depart  from  the  plain  language  and  require- 
ments of  the  statute  for  the  purpose  of  establishing,  as 
they  may  suppose,  a  more  equitable  rule."  Many  other 
of  the  Illinois  cases  present  illustrations  of  the  difficulty 
in  making  the  law,  under  the  old  practice,  cover  every 
case  which  claimed  the  same  remedy,  where  some  feU 
short  of  its  arbitrary  provisions.  That  our  present  stat- 
ute, considered  with  respect  to  the  present  practice,  is 
imperfect  and  bungling,  must  be  conceded,  and  that  the 
defects  may,  as  far  as  possible,  be  amended  by  the  next 
legislative  assembly,  is  to  be  hoped.  It  is  no  easy  matter 
to  devise  a  law  which  will  measure  out  exact  justice,  and 
provide  for  an  equitable  adjustment  of  the  claims  and 
rights  of  creditors  when  pursuing  a  common  and  often 
insolvent  debtor.  Mechanics'  lien  laws,  bankruptcy  acts, 
and  other  like  statutes,  as  well  as  attachment  laws,  fur- 
nish ample  proofs  of  the  difficulty  in  justly  framing  and 
applying  such  laws.  The  inequities  and  hardships  aris- 
ing out  of  the  law  itself  and  its  judicial  administration 
are  matters  that  appeal  to  the  legislature,  and  not,  as  a 
rule,  to  the  courts  for  relief.  Questions  may  arise  which 
we  are  not  called  upon  to  anticipate  or  decide  in  the  case 
now  before  us;  but  considering  this  case  alone,  we  think 
the  prorate  provisions  of  the  statute  can  be  made  operative 
under  our  code  practice,  upon  the  construction  of  the  lan- 
guage we  are  inclined  to  adopt,  and  we  therefore  hold,  as 
was  held  by  the  court  below,  that  in  this  and  other  sim- 
ilar cases,  the  words  "returned  to  the  same  term  of  the 
court  to  which  they  are  returnable,"  should  be  interpreted 
to  mean  and  to  apply  to  all  writs  of  attachment  which 
are  in  fact  returned  to,  at  or  during  the  same  term  of 
court  at  or  during  which  they  may  properly  be  returned 
after  service  according  to  law;  and  the  judgment  of  the 
.  district  court  is  accordingly  affirmed. 

Affirmed, 
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Davis  v.  Excelsior  Co. 

Error  ta  County  Court  of  Arapahoe  Courdy. 

Messrs.  France  &  Rogers,  for  plaintiff  in  error. 

Mr?  W.  W.  Cover,  for  defendant  in  error. 

Per  Curiam:  This  case  involves  the  same  question  as 
that  considered  and  decided  in  the  foregoing  case  of 
Daniels  v.  Lewis,  viz. :  whether  the  prorate  provisions  of 
section  116  of  the  Code  of  Civil  Procedure,  for  the  dis- 
tribution of  the  proceeds  in  attachment  cases,  are  opera- 
tive under  the  code  system  of  practice;  and  for  the 
reasons  expressed  in  the  opinion  in  the  said  case  of  Dan- 
iels V.  Lewis,  the  judgment  of  the  court  below  in  this 

case  will  be  affirmed. 

Affirmed. 


liErrENSDORFER  V.  KiNG,  Adm'X. 

1.  Under  an  indebitatus  count  properly  stated,  under  the  old  system  of 
practice,  plaintiff  might  recover  the  amount  due  him  withont  a 
quantum  meruit  count,  although  no  specific  sum  was  agreed  upon. 
But  the  code  abolishes  these  distinctions  in  the  forms  of  action, 
~7b  43*^  and  only  requires  that  the  complaint  state,  in  concise  language,  the 

'  *   '^  ultimate  facts  constituting  the  alleged  cause  of  action. 

5.  When  the  jury  have  before  them  all  the  facts  and  circumstances  at- 

tending and  surrounding  a  transaction,  the  opinions  of  experts  as 
to  yalue,  based  upon  the  same  evidence,  are  not  conclusive ;  these 
opinions  are  not  to  be  substituted  for  the  common  sense  and  judg- 
ment of  the  jury.  The  purpose  of  their  introduction  is  to  supple- 
ment the  general  knowledge  and  experience  of  the  jury. 

8.  What  amounts  to  ultimate  suocess  in  a  suit  is  a  question  of  law  for 
the  court 

4.  A  party  may  not  take  advantage  of  an  erroneous  instruction  given 
in  his  favor,  and  by  which  he  could  not  have  been  prejudiced. 

6.  The  supreme  court  will  not  interfere  with  the  finding  of  a  jury  upon 

a  disputed  question  of  fact,  in  connection  with  which  thero  is  a 
material  conflict  in  the  testimony,  unless  such  finding  is  so  unrea- 
sonable as  to  create  a  strong  presumption  that  they  were  in  some 
way  misled,  or  were  controlled  by  improper  motives,  or  influenced 
by  passion  or  prejudice. 
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Error  to  District  Court  of  Arapahoe  County, 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  Trrus  and  Mr.  E.  Miles,  for  plaintiff  in  error. 

Messrs.  Wells,  Smith  and  Macon,  for  defendant  in 
error. 

Helm,  J.  Defendant  in  error  brought  suit  as  adminis- 
tratrix in  the  court  below,  to  recover  fees  for  services 
rendered  by  her  intestate,  John  Q.  A.  King,  in  his  life- 
time. Deceased  was  employed  in  18Y7  by  plaintiffs  in 
error,  as  local  attorney  and  counselor,  to  conduct  a  suit 

•  

then  pending  in  the  federal  court  at  Denver.  This  suit 
involved  the  consideration  of  novel  and  complicated  ques- 
tions, and  though  prosecuted  with  diligence  was  not 
determined  till  July,  1880.  At  that  time  a  decree  was 
rendered  in  favor  of  plaintiffs  in  error,  who  were  plaintiffs 
therein.  Gov.  King  died  after  the  cause  was  submitted, 
but  before  entry  of  the  decree;  during  this  period  of 
nearly  three  years  he  received  no  compensation  whatever 
from  plaintiffs  in  error.  He  was  also  retained  by  them 
and  took  some  steps  in  another  ^  suit  subsequently  com- 
menced against  them;  in  connection  with  this  latter 
cause  he  was  paid  a  retainer  fee  of  $50,  but  no  more. 

The  complaint  in  this  case  avers  the  performance  of 
these  services  at  the  instance  and  request  of  plaintiffs  in 
error,  and  their  failure  to  pay  the  fees  therefor,  and 
places  the  reasonable  amount  thereof  at  $10,000.  The 
answer,  among  other  things,  pleads  a  special  and  distinct 
"understanding  and  agreement"  with  deceased,  that  his 
compensation  for  services  in  the  prior  suit  should  be  the 
reasonable  value  thereof,  and  should  be  wholly  contin- 
gent and  entirely  dependent  upon  the  ultimate  success  of 
the  complainants;  that  said  suit  is  yet  undetermined; 
defendants  have  not  yet  recovered  the  lands  involved, 
and  therefore  the  contingency  has  not  happened.    It  also 
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avers  that  deceased  was  simplv  employed  to  act  as  merely 
assistant  counsel,  and  only  for  the  purpose  of  attending 
to  motions  and  other  interlocutory  proceedings.  These 
averments  were  traversed  by  the  replication. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff, 
who  is  now  defendant  in  error,  for  the  full  amount  de- 
manded in  the  complaint;  to  reverse  the  judgment  ren- 
dered thereon,  the  cause  is  brought  to  this  court. 

The  first  assignment  of  error  relates  entirely  to  the 
instructions  given  at  the  trial  in  behalf  of  the  plaintiff. 
Four  of  the  objections  stat-ed  and  discussed  by  counsel 
under  this  assignment  we  deem  important,  and  will, 
therefore,  proceed  to  consider  them. 

First  It  is  claimed  that  plaintiff,  in  the  complaint, 
averred,  or  undertook  to  aver,  a  cause  of  action  in  indeb- 
itatus assumpsit,  and  therefore  the  instructions,  and  the 
recovery  thereunder,  being  upon  the  theory  that  the  suit 
was  on  a  quantum  meruit,  were  clearly  erroneous. 

The  language  of  the  complaint  is  in  some  respects  sim- 
ilar to  that  used  under  the  former  practice  in  the  indeb- 
itatus count;  but  even  with  that  practice  this  particular 
point  would  not  be  well  taken.  It  is  held  that  under  the 
indebitatus  count,  properly  stated  in  his  declaration, 
plaintiff  may  recover  whatever  is  due  him,  although  no 
specific  sum  was  agreed  upon,  and  that  the  quantum 
meruit  count  is  unnecessary.  Puterbaugh,  PL  &  Pr.  69 
and  72,  and  citations. 

But  it  is  sufficient  answer  to  counsel's  argument  to 
suggest  that  our  Code  of  Procedure  ignores  these  distinc- 
tions in  the  forms  of  action;  that  the  complaint  comphes 
with  the  code  requirement  by  stating  in  concise  lan- 
guage the  ultimate  facts  constituting  the  alleged  cause  of 
action.  Had  an  objection  been  interposed  at  the  proper 
time,  it  is  possible  that  the  district  court  would  have  re- 
quired a  more  specific  statement  of  some  of  the  matters 
avenged.  The  complaint  does  not  aver  that  defendants 
"promised  to  pay  "  (a  legal  conclusion,  the  statement  of 
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which  seems  to  have  been  required  under  the  old  prac- 
tice to  enable  him  to  recover  on  the  qimntum  meruit);  it 
does,  however,  declare  that  the  services  were  rendered  at 
the  request  of  the  defendants,  and  that  they  thereby  be- 
came indebted,  etc.  No  material  averment,  under  the 
present  practice,  is  omitted  from  the  complaint,  and 
thereunder  plaintiff  was  entitled  to  recover,  if  at  all,  the 
reasonable  value  of  her  husband's  services,  regardless  of 
contract. 

Second.  The  first  instruction,  it  is  said,  precluded  the 
jury  from  using  their  own  knowledge  and  experience 
in  determining  the  value  of  deceased's  services,  and 
confined  them  to  the  opinions  of  the  experts  sworn.  No 
doubt  exists  as  to  the  correctness  of  the .  general  legal 
rule  stated  by  counsel.  In  Head  v.  Hargrovej  cited,  Mr. 
Justice  Field  says:  "It  was  the  province  of  the  jury  to 
weigh  the  testimony  of  the  attorneys  as  to  the  value  of 
the  services,  by  reference  to  their  nature,  the  time  occu- 
pied in  their  performance,  and  other  attending  circum- 
stances, and  by  applying  to  it  their  own  experience 
and  knowledge  of  the  character  of  such  services."  15 
Otto,  45. 

When  a  jury  have  before  them  all  the  facts  and  cir- 
cumstances attending  and  surrounding  the  transaction, 
the  opinions  of  experts  as  to  value,  based  upon  the  same 
evidence,  are  not  conclusive;  these  opinions  are  not  to  be 
substituted  for  the  common  sense  and  judgment  of  the 
jury;  the  purpose  of  their  introduction  is  to  supplement 
the  general  knowledge  *  and  experience  of  the  jury  in  re- 
lation to  the  matters  before  them,  and  thereby  to  aid 
them  in  the  exercise  of  their  own  judgment,  to  the  end 
that  a  more  just  and  accurate  conclusion  as  to  value  may, 
by  them,  be  drawn  from  the  evidence. 

But  we  do  not  think  the  instruction  liable  to  this  ob- 
jection. The  jury  are  told  therein  that  their  "  finding 
as  to  such  value  should  be  a  fair  and  reasonable  sum,  ac- 
cording to  the  evidence,  after  considering  all  the  evidence 
upon  the  subject,  no  moi*e  and  no  less." 
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It  would  be  an  unwarranted  conclusion  that  the  jury 
interpreted  these  words  as  confining  them  to  the  opin- 
ions of  the  lawyers  sworn  on  this  subject;  on  the  con- 
trary, the  obvious  and  natural  meaning  thereby  conveyed 
is,  that  they  were  to  bring  to  bear  upon  all  the  evidence, 
including  the  opinions  of  experts,  their  own  knowledge 
and  common  sense,  and  determine  the  question  accord- 
ingly; the  expression,  *'  no  more  and  no  less,"  is  simply  a 
prohibition  against  their  assessing  the  amount  of  plaint- 
iff's recovery  at  more  or  less  than  such  reasonable  sum 
as  in  their  judgment  would  be  equitable  and  just  under 
the  entire  evidence  before  them.  An  instruction  stating 
specifically  the  rule  relating  to  this  kind  of  evidence 
would  have  been  proper,  and  had  such  an  instruction 
been  asked  the  court  would  not  have  refused  it.  In  the 
absence  of  a  request  therefor,  however,  the  court's  fail- 
ure to  submit  such  an  instruction,  on  its  own  motion,  we 
do  not  consider  error. 

Third.  Counsel  declare  that  the  court  erred  in  telling 
the  jury,  in  the  second  instruction,  that  ultimate  success 
in  the  Leitensdorfer  suit  was  attained  When  a  final  decree 
was  entered  therein. 

The  instruction  notifies  the  jury  that  if  they  find  de- 
ceased's fees  to  have  been  conditioned  upon  ultimate  suc- 
cess in  that  suit,  such  contingency  happened  upon  the 
entry  of  a  decree;  ultimate  success  in  a  particular  suit 
cannot  be  said  to  refer  to,  or  involve,  other  suits  or  pro- 
ceedings which  may  be  necessary  before  the  fruits  of  the 
judgment  can  be  enjoyed.  This  instruction  must  be  in- 
terpreted in  connection  with  the  fourth  given  for  the 
defendants.  The  latter  directs  the  jury  to  return  a  ver- 
dict for  the  defendants  in  case  they  find  that  there  was  a 
special  contract  providing  for  the  payment  of  no  fees 
except  in  the  event  of  defendants'  recovery  of  the  interest 
which  they  claimed  in  the  land,  unless  it  appears  that 
they  had  succeeded  in  such  recovery.  The  jury  could  not 
have  been  misled  in  this  connection  to  the  prejudice  of 
the  plaintiffs  in  error. 
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But  it  is  contended  that  ultimate  success  included  the 
affirmation  of  the  decree  in  the  supreme  court  of  the 
United  States,  should  the  cause  be  transferred  thereto. 

We  do  not  deem  it  necessary  to  discuss  and  determine 
exactly  when  ultimate  success  has  been  attained  in  suits 
generally.  The  question  here  is,  what  final  determina- 
tion was  understood  and  intended,  by  deceased  and  plaint- 
iffs in  error,  in  the  arrangement  concerning  compensation 
for  the  former's  services? 

In  view  of  the  pleadings,  and  the  evidence  in  this  case, 
we  are  satisfied  that  when  this  final  determination  or 
ultimate  success  was  attained  became  a  question  of  law, 
and  that  the  court  did  not  err  in  fixing  upon  the  entry 
of  a  final  decree  in  the  circuit  court  of  the  United  States. 

Fourth.  The  error,  if  any,  committed  by  the  fourth 
instruction  was  in  favor  of  defendants  below;  the  evi- 
dence expressly  mentioned  therein  was  inadmissible, 
under  the  pleadings,  and  probably  should  have  been  en- 
tirely withdrawn  from  the  jury;  if  the  court  erred  in 
allowing  them  to  consider  it,  in  so  far  as  it  bore  upon  the 
question  of  reasonable  value,  provided  they  found  it  to 
have  any  such  bearing,  such  error  could  not  have  preju- 
diced the  defendants. 

Under  their  second  and  third  assignments  of  error 
counsel  pi'esent  the  objection  that  the  verdict  is  contrary 
to  the  evidence,  and  also  that  the  amount  awarded  is 
excessive. 

There  are  upwards  of  nine  hundred  folios  of  evidence; 
in  many  important  particulars  the  testimony  is  confiict- 
ing;  the  preponderance  thereof  upon  the  material  ques- 
tions of  fact  is  probably  in  favor  of  plaintiff's  recovery; 
this  at  least  was  the  conclusion  of  the  jury,  and  we  do 
not  feel  inclined  to  challenge  the  correctness  of  their  con- 
clusion. This  court  will  not  interfere  with  the  finding  of 
a  jury  upon  a  disputed  question  of  fact,  in  connection 
with  which  there  is  a  material  confiict  in  the  testimony, 
unless  such  finding  is  so  unreasonable  as  to  create  a 
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strong  presumption  that  they  were  in  some  way  misled, 
or  were  controlled  by  improper  motives,  or  influenced  by 
passion  or  prejudice.     Oreen  v.  Taney,  ante,  p.  278. 

The  sum  named  in  the  verdict  is  lai^;  a  court,  or  per- 
haps another  jury,  might  have  awarded  less;  but  we  are 
not  prepared  to  say  that  it  is  so  excessive  as  to  justify 
interference  therewith  by  us.  A  large  discretionary 
power  is  lodged  with  the  jury  in  cases  like  this.  In  esti- 
mating the  value  of  an  attorney's  services,  where  no  spe- 
cial contract  exists  fixing  the  same,  they  are  to  consider 
a  variety  of  facts  and  circumstances,  such  as  the  char- 
acter of  the  litigation  in  which  the  services  were  rendered; 
the  novelty,  difficulty  and  importance  of  the  questions 
involved;  the  value  of  the  rights  or  property  in  contro- 
versy; the  attorney's  position  in  the  case,  as  leading  or 
assistant  counsel,  and  the  degree  of  responsibility  resting 
upon  him;  the  length  of  time  necessarily  consumed  by 
the  trial  and  other  court  proceedings;  the  fact,  if  it  be  a 
fact,  that  compensation  is  wholly  contingent  upon  suc- 
cess; the  manner  in  which  his  duties  are  performed,  etc. 

Testing  the  verdict  in  this  case  by  these  considerations, 
we  cannot  say,  in  view  of  the  evidence,  that  it  is  grossly 
excessive;  the  services  of  deceased  are  shown  to  have 
been  arduous  and  laborious;  he  was  not  the  leading 
lawyer  employed,  but  Mr.  Bradford,  his  principal,  was 
never  nearer  than  Washington;  and  while  local  and  as- 
sistant counsel  only,  deceased  seems  to  have  been  charged 
with  the  immediate  conducting  and  management  of  the 
case,  and  to  have  borne  a  large  pai*t  of  the  responsibility 
in  connection  therewith;  some  of  the  questions  were  new, 
complicated  and  difficult;  his  labors  extended  through  a 
period  of  nearly  three  years,  and  his  fees  were  contingent 
upon  success. 

Time,  plaintiffs  in  error  have,  as  yet,  reaped  no  direct 
benefit  from  the  decree  obtained,  but  that  decree  was  the 
entering  wedge  to  the  attainment  of  vast  and  valuable 
property  rights;  followed  up  with  diligence  and  success^ 
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its  ultimate  result,  according  to  the  evidence,  will  be  to 
vest  in  them  title  to  property  valued  at  nearly  half  a 
million  of  dollars. 

There  are  other  assignments,  but  we  do  not  deem  it 
necessary  to  consider  them;  so  far  as  we  are  advised  by 
the  record,  no  materia  error  was  committed  in  the  ad- 
mission or  rejection  of  testimony.   The  judgment  will  be 

afi&rmed. 

Affirmed. 


Sweet  v.  Webber  et  al.  • 

1.  Section  2824,  Revised  Statutes  of  the  United  States,  appears  to  require, 

as  prerequisites  to  a  valid  location  of  a  mining  claim,  that  the  loca- 
tion be  distinctly  marked  on  the  ground,  so  that  its  boundaries  can  be 
readily  traced,  and  that  such  a  record  of  the  location  be  made  as  will 
identify  the  claim  and  disclose  the  names  of  the  locators  and  the 
date  of  location.  The  provisions  of  this  section  refer  to  ^both  lode 
and  placer  claims. 

2.  The  act  of  congress  of  May  10,  1872,  requires  an  annual  expenditure 

of  at  least  $100  on  all  claims  thereafter  located.   Neither  a  rule  of 
miners  nor  a  state  law  can  authorize  less  without  being  in  conflict 
with  the  law  of  congress,  and  therefore  void. 
8.  The  right  to  possession  of  a  mining  claim  comes  only  from  a  valid 
location ;  if  there  is  no  location,  there  can  be  no  poei&ession  under  it. 

Error  to  District  Court  of  Chaffee  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Hartenstine,  McDonald  and  Welborn,  for 
plaintiffs  in  error. 

Mr.  A.  S.  Weston,  for  defendant  in  error. 

Beck,  C.  J.  This  was  an  action  brought  by  plaintiff  in 
error,  in  the  court  below,  in  support  of  an  adverse  claim, 
filed  against  an  application  for  a  patent  to  a  placer  min- 
ing claim.  Plaintiff  claims  to  own  the  '*  Holmes  placer 
claim,"  consisting  of  one  hundred  and  sixty  acres,  situate 
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in  Cottonwood  mining  district,  Chaffee  county,  by  par- 
chase  from  the  original  owners,  who,  it  is  alleged,  duly 
located  it  in  compliance  with  the  local  laws  and  rules  of 
miners  of  said  mining  district,  and  with  the  laws  of  the 
United  States  and  of  the  state  of  Colorado,  on  the  6th  day 
of  January,  1879. 

It  is  alleged,  and  the  exhibits  offered  in  evidence  show, 
that  eight  persons  joined  in  the  location,  and  that  a  locar 
tion  certificate  describing  the  premises  was  filed  and 
recorded  in  the  office  of  the  county  clerk  and  recorder  of 
said  county,  on  the  7th  day  of  January,  1879. 

It  is  alleged  that  defendants  entered  upon  a  portion  of 
said  tract,  known  as  the  "Eonk  placer  claim,"  consisting 
of  forty  acres,  on  the  11th  day  of  May,  1880,  and  subse- 
quently applied  for  a  patent  thereto. 

Defendants  claimed  to  have  staked  off  their  two  claims 
of  twenty  acres  each,  which  they  style  '*  the  Bon]c  placer 
claim,"  on  the  20th  of  March,  1877,  but  admit  that  they 
filed  for  record  no  location  certificates  until  April  and 
July,  1880. 

The  verdict  and  judgment  were  for  the  defendants, 
and  the  errors  assigned  by  the  plaintiff  relate  to  the  ral- 
ings  of  the  court  upon  the  trial,  and  to  the  instructions 
given  and  refused. 

The  pleadings  and  proofs  show  that  defendants  made 
no  record  of  their  location  for  a  period  of  three  years 
after  ^'staking"  their  claim  and  taking  possession  of  it 
They  further  show  that  the  plaintiff's  grantors  located 
and  recorded  *' the  Holmes  placer  claim  "  (which  includes 
within  its  boundaries  the  Eouk  claim)  one  year  and  eight 
months  after  the  location  of  the  latter. 

The  testimony  is  conflicting  as  to  the  amount  of  work 
and  improvements  done  and  made  annually  by  the  re- 
spective parties  on  their  claims,  but  the  important 
inquiry,  under  the  errors  assigned,  is,  was  the  case  tried 
upon  a  correct  construction  of  the  law  applicable  to  the 
location  and  possession  of  placer  mining  claims? 
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Plaintiff  in  error  says  defendants  failed  to  comply  with 
two  essential  requirements^  viz. : 

First.  Their  location  was  not  distinctly  marked  upon 
the  ground  so  that  its  boundaries  could  be  readily  traced. 

Second.  No  record  was  made  of  their  location  until 
long  after  their  rights  of  possession  were  forfeited. 

If  the  foregoing  were  essential  requirements  at  the 
time  of  defendants'  attempted  location,  and  if  they  were 
disregarded,  as  alleged,  then  the  ^'Eonk  claim"  was  sub- 
ject to  relocation,  and  if  the  plaintiff  in  error  and  his 
grantors  compUed  with  the  law  in  respect  to  their  loca- 
tion and  possession,  they  were  entitled  to  recover. 

The  plaintiff's  location  certificate  was  at  first  admitted 
in  evidence,  and  afterwards  rejected,  and  the  jury  in- 
structed to  disregard  it,  on  the  ground  that  it  was  made 
and  recorded  before  the  passage  of  the  state  statute  of 
June  10,  1879,  which  requires  the  recording  of  a  location 
certificate  of  a  placer  claim;  the  court  ruling  that,  prior 
to  the  passage  of  this  act,  no  location  certificate  was 
required  to  constitute  a  valid  location  of  such  a  claim. 

Upon  the  same  theory,  apparently,  the  court  refused 
or  failed  to  instruct  the  jury  as  to  the  necessity  of  marking 
the  boundaries  of  defendants'  claims. 

It  is  conceded  that,  prior  to  the  act  of  June  10,  1879, 
no  state  statute  specifically  applying  to  the  location  of 
placer  claims  existed  in  Colorado,  but,  upon  the  part  of 
plaintiff  in  error,  it  is  claimed  that  the  act  of  congress 
of  May  10,  1872,  covered  this  class  of  claims  as  well  as 
lode  claims,  and  that  a  compliance  with  its  provisions 
was  necessary  to  constitute  valid  locations  of  both  classes 
of  claims. 

The  provisions  relied  upon  are  embodied  in  section  5  of 
said  act,  which  section  is  incorporated  in  the  Bevised 
Statutes  of  the  United  States,  and  numbered  therein  sec- 
tion 3324.    It  provides  as  follows: 

*'The  miners  of  each  mining  district  may  make  regu- 
lations not  in  conflict  with  the  laws  of  the  United  States 
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or  with  the  laws  of  the  state  'or  territory  in  which  the 
district  is  situated,  governing  the  location,  manner  of  re- 
cording, amount  of  work  necessary  to  hold  possession  of 
a  mining  claim,  subject  to  the  following  requirements: 
The  location  must  be  distinctly  marked  on  the  ground, 
so  that  its  boundaries  can  be  readily  traced.  All  records 
of  mining  claims  hereafter  made  shall  contain  the  name 
or  names  of  the  locators,  the  date  of  location,  and 
such  a  description  of  the  claim  or  claims  located,  by  ref- 
erence to  some  natural  object  or  permanent  monument, 
as  will  identify  the  claim.  On  each  claim  located  after 
the  10th  day  of  May,  1872,  and  until  a  patent  shall  have 
been  issued  therefor,  not  less  than  one  hundred  dollars' 
worth  of  labor  shall  be  performed,  or  improvements 
made,  during  each  year.  On  all  claims  located  prior  to 
the  10th  day  of  May,  1872,  ten  dollars'  worth  of  labor 
shall  be  performed  or  improvements  made  by  the  10th 
day  of  June,  1874,  and  each  year  thereafter,  for  each  one 
hundred  feet  in  length  along  the  vein,  until  a  patent  has 
been  issued  therefor;  but  where  such  claims  are  held  in 
common,  such  expenditure  may  be  made  upon  any  one 
claim;  and,  upon  a  failure  to  comply  with  these  condi- 
tions, the  claim  or  mine  upon  which  such  failure  occurred 
shall  be  open  to  relocation  in  the  same  manner  as  if  no 
location  of  the  same  had  ever  been  made,  provided  that 
the  original  locators,  their  heirs,  assigns  or  legal  repre- 
sentatives, have  not  resumed  work  upon  the  claim  after 
failure  and  before  such  location."    *    *    * 

The  balance  of  the  section  makes  provision  for  the  for- 
feiting of  the  interests  of  co-owners  w^ho  fail  or  refuse 
to  contribute  their  proportion  of  expenditures. 

Although  it  was  not  proven  upon  the  trial  that  the 
miners  of  Cottonwood  mining  district  had  made  r^ula- 
tions,  or  that  mining  usages  and  customs  existed  in  that 
district  relating  to  the  recording  of  claims,  yet  it  is  a 
matter  of  common  notoriety  that  rules,  usages  and  cus- 
toms existed  on  this  subject  in  all  the  mining  r^ons  of 


1884.]  Sweet  v.  Webber  et  al.  447 

Colorado  from  the  earliest  days  of  territorial  organiza- 
tion, and  it  is  probable  that  they  prevailed  in  the  district 
mentioned  as  well  as  elsewhere.  The  failure  to  prove 
their  existence  in  this  instance  may  have  been  in  conse- 
quence of  the  rulings  referred  to. 

The  above  section  of  the  act  of  congress  appears  to  re- 
quire, as  prerequisites  to  a  valid  location-  of  a  mining 
claim,  that  the  location  be  distinctly  marked  on  the 
groimd,  so  that  its  boundaries  can  be  readily  traced,  and 
that  such  a  record  of  the  location  be  made  as  will  iden- 
tify the  claim  and  disclose  the  name  or  names  of  the 
locators,  and  the  date  of  location. 

It  does  not  answer  the  objection  that  proof  was  not 
made  of  the  proper  marking  of  the  location  upon  the 
ground,  to  say  that  the  boundaries  of  the  claim  in  dis- 
pute were  admitted,  on  the  trial,  to  be  identical  with 
those  of  the  ground  sued  for.  The  objection  goes  to  the 
regularity  of  the  location. 

But  counsel  for  defendants  in  error  confidently  assert 
that  all  the  provisions  of  said  section  2324  relate  to  lode 
claims  only.  In  this  the  counsel  is  greatly  mistaken. 
The  provisions  of  this  section  refer  to  both  lode  and 
placer  claims,  as  appears  by  the  following  adjudications: 

The  supreme  court  of  California  held,  in  a  recent  case, 
that  the  requirement  that  on  each  claim,  located  after 
the  10th  day  of  May,  1872,  until  a  patent  issue  therefor, 
not  less  than  $100  worth  of  labor  shall  be  performed  or 
improvements  made  each  year,  appUes  as  well  to  placer 
claims  as  to  lode  claims,  basing  the  opinion  upon  the 
cases  of  Jackson  v.  Bohy  and  Bohy  v.  Jackson^  decided 
by  the  supreme  court  of  the  United  States,  at  the  Octo- 
ber term,  1883,  and  upon  Smelting  Co.  v.  Kempy  104  U. 
S.  636;  Carney  v.  Arizona  Mining  Co.  1  West  Coast  E. 
851. 

The  controversy  in  Jackson  v.  Roby,  supra^  related  to 
a  placer  mining  claim  situated  on  Blue  river.  Summit 
county,  Colorado,  and  the  point  adjudicated  involved 
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another  provision  of  said  section  2324,  viz. :  "  But  where 
such  claims  are  held  in  common,  such  expenditure  maybe 
made  upon  any  one  claim."  Mr.  Justice  Field  says: 
"  The  contention  of  the  plaintiff  was  made  upon  a  singu- 
lar misapprehension  of  the  meaning  of  the  act  of  con- 
gress, where  work  or  expenditure  on  one  of  several 
claims  held  in  common  is  allowed,  in  place  of  the  required 
expenditure  on  the  claims  separately.  In  such  case  the 
work  or  expenditure  must  be  for  the  purpose  of  develop- 
ing all  the  claims.  It  does  not  mean  that  all  the  expend- 
iture upon  one  claim  —  which  has  no  reference  to  the 
developing  of  the  others — wiU  answer."  4  Col.  L.  E. 
p.  356. 

Mr.  Justice  Field  refers  to  the  adjudication  of  the  same 
point  in  Smelting  Co.  zk  Kemp^  supra,  where  the  illus- 
trations are  the  sinking  of  a  shaft  upon  one  claim  or 
location  for  the  development  of  several;  and  the  con- 
struction of  a  flume  to  carry  off  the  waste  material  from 
several  locations. 

Here,  then,  are  decisions  showing  that  two  of  the  pro- 
visions of  said  section  are  equally  as  applicable  to  placer 
claims  as  to  lode  claims. 

In  Chapman  v.  Toy  Long,  4  Sawyer,  33,  the  ix)int  was 
raised  that  parties  could  not  locate  placer  claims  jointly; 
but  it  was  decided  that  the  provisions  of  section  2324, 
relating  to  co-owners  of  mining  locations,  and  providing 
for  forfeiting  the  interests  of  any  such  co-owners  who 
fail  to  contribute  their  share  of  expenditures  required  by 
law,  applied  alike  to  placer  and  lode  locations. 

In  Copp's  Mining  Decisions  of  the  Interior  Department, 
1874,  at  page  323,  a  form  of  location  certificate  is  given 
intended  to  be  in  compliance  with  the  requirements  of 
the  act  of  congress  of  May  10,  1872,  for  either  a  vein  or 
placer  location. 

In  Morrison's  Mining  Rights,  1881,  page  218,  No.  64  of 
*^ Land  Office  Rules"  says:  "The  regulations  hereinbe- 
fore as  tp  the  manner  of  marking  locations  on  the  groundi 
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and  placii^  the  same  on  record,  must  be  observed  in  the 
case  of  placer  locations,  so  far  as  the  same  are  applica- 
ble," showing  the  understanding  of  the  land  department 
on  these  sabjects. 

The  terms  **  claim  "  and  ** location"  apply  indifferently 
to  both  classes  of  claims;  and  it  is  apparent  from  the 
phraseology  of  the  acts  of  congress  of  1870  and  1872, 
considered  in  the  light  of  the  decisions  thereon,  that  it 
was  intended  that  the  same  requirements  necessary  to 
secure  possessory  rights,  or  title  in  foe,  to  lode  claims^ 
should  also  be  observed  in  the  acquisition  of  right  of  pos- 
session or  title  to  placers,  except  where  the  requirement 
is  manifestly  inapplicable  to  the  latter  class,  or  where 
different  provisions  therefor  have  been  made. 

In  this  view  of  the  subject  there  is  no  reason  why  the 
provisions  of  section  2324,  requiring  the  location  to  be 
distinctly  marked  on  the  ground,  so  that  its  boundaries 
may  be  readily  traced,  and  a  record  of  the  claim  to  be 
made  in  manner  set  forth,  should  not  be  held  equally 
applicable  to  both  classes  of  claims. 

The  theory  upon  which  the  case  was  tried  below,  a 
theory,  too,  entertained  by  some  law  writers  of  repute, 
was  that  the  provisions  of  the  act  of  congress  concern- 
ing the  marking  of  boundaries,  the  recording  of  claims, 
and  the  performance  of  annual  labor  to  the  extent  of 
$100  on  each  claim,  did  not  refer  to  placer  claims. 

The  court  appears  to  have  adopted  the  view,  that  if  the 
defendants  proved  prior  discovery  of  mineral,  prior  pos- 
session, and  an  annual  expenditure  of  $25  upon  the  Eonk 
claim,  these  facts  constituted  a  compliance  with  the  law 
upon  the  subject,  and  they  were  entitled  to  a  verdict. 

On  the  contrary,  however,  the  act  of  May  10,  1872,  as 
we  have  seen,  includes  this  class  of  claims,  and  requires 
the  observance  of  all  the  requirements  mentioned  in  sec- 
tion 2324.  The  act  limits  the  extent  of  a  claim  for  a 
single  individual  to  twenty  acres,  and  instead  of  an  an- 
nual  expenditure  of  $25,  as  stated  in  the  instructions  to 
Vouvn— 39 
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the  jury,  requires  an  annual  expenditure  of  at  least  $100 
on  all  claims  thereafter  located.  Neither  a  rule  of  miners 
nor  a  state  statute  can  authorize  less,  without  being  in 
conflict  with  the  law  of  congress,  and  therefore  void. 
We  are  of  opinion  that  section  2  of  the  act  of  June  10, 
1879  (Laws  1879,  p.  140),  is  in  conflict  with  the  act  of 
congress  of  May  10,  1872,  upon  this  point. 

It  being  evident  that  error  intervened  on  the  trial  in  ' 
respect  to  the  steps  necessary  to  constitute  a  valid  loca- 
tion, and  in  reference  to  the  requirement  concerning 
annual  labor,  nothing  would  seem  to  remain,  in  the  l^al 
aspect  of  the  case,  save  the  possession.  This  would 
clearly  be  insufficient  to  protect  the  claim  as  against  a 
subsequent  vaUd  relocation  thereof. 

In  the  language  of  Chief  Justice  Waite,  in  BeOc  v, 
Meagtier^  104  U.  S.  284:  **The  right  to  possession  cpmes 
only  from  a  valid  location.  Consequently,  if  there  is  no 
location,  there  can  be  no  possession  imder  it.  Location 
does  not  necessarily  follow  from  possession,  but  posses- 
sion from  location. 

^^  A  location  is  not  made  by  taking  possession  alone, 
but  by  marking  the  ground,  recording  and  doing  what- 
ever else  is  required  for  that  purpose  by  the  acts  of  con- 
gress and  the  local  laws  and  regulations." 

The  supreme  court  of  Montana  say,  in  the  recent 
case  of  Hopkins  v.  NoyeSy  2  Pacific  Reporter,  281:  "Pos- 
session within  a  mining  district,  to  be  protected,  or 
to  give  vitality  to  a  title,  must  be  in  pursuance  of  the 
law  and  the  local  rules  and  regulations.  It  must  stand 
upon  the  law,  and  be  the  result  of  a  compliance  there- 
with. *  *  *  Possession  without  location  carries  no 
title.  *  *  *  The  mere  naked  possession  of  a  mining 
claim  upon  the  public  lands  is  not  sufficient  to  hold  such 
claim  as  against  a  subsequent  location  made  in  pursuance 
of  the  law  and  kept  alive  by  a  compliance  therewith.*' 

For  the  errors  mentioned  the  judgment  is  reversed 

and  the  cause  remanded  for  a  new  trial 

Beversed. 
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Teller  v.  The  People. 

No  appeal  lies  from  a  judgment  imposing  a  penalty  for  contempt  of 
oourL 

Appeal  from  Superior  Court  of  Denver. 
Mr.  W.  Teller,  for  appellant. 
Messrs.  L.  C.  Rockwell  and  D.  F.  TJrmy,  for  appellee. 

Per  Curiam:  The  motion  to  dismiss  the  appeal  must 
be  allowed  upon  the  ground  that  no  appeal  lies  from  a 
judgment  imposing  a  penalty  for  a  contempt  of  court. 

The  cases  of  Ex  parte  CrittendeUy  62  Cal.  534,  and 
I^ew  Orleans  v.  Steamship  Co.  20  Wall.  392,  are  conclu- 
sive upon  the  point  that  the  imposition  of  fines  and  pen- 
alties in  contempt  proceedings  pertains  to  criminal,  and 
not  civil  jurisprudence. 

In  our  judgment  the  proceedings  in  cases  of  this  char- 
acter partake  sufficiently  of  the  nature  of  criminal 
actions  to  warrant  us  in  holding  that  they  must  be  re- 
viewed as  such.  Inasmuch,  therefore,  as  appeals  do  not 
lie  in  this  class  of  actions  under  our  practice,  this  appeal 
must  be  dismissed  and  the  cause  remanded,  and  it  is  so 

ordered. 

Appeal  dismissed. 
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Atkinson  et  al.  v.  Tabor  et  al. 

A  fund  in  litigation  deposited  in  a  bank  which  is  deemed  unsafe ;  an 
appeal  pending  from  a  judgment  disposing  of  same ;  a  person  hav- 
ing a  contingent  interest  in  the  fund,  in  common  with  appellants, 
withdraws  a  portion  thereof  ftora  the  bank,  with  the  sole  purpose 
of  saving  it,  in  view  of  the  failing  condition  of  bank  —  the  appel- 
lee having  refused  to  consent  to  a  change  of  the  place  of  deposit: 
Hddj  that  the  withdrawal  is  not  such  an  appropriation  of  the  fund 
in  litigation  as  amounts  to  a  waiver  of  the  right  to  prosecute  the 
appeaL 
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Appeal  from  District  Court  of  Lake  County. 
Motion  to  dismiss  appeal 
Mr.  L.  C.  Rockwell,  for  the  motion. 

Messrs.  Mareham,  Patterson  and  Thoicaj9>  and  Mr. 
Clinton  Bebd,  contra. 

Per  Curiam:  We  do  not  regard  Sullivan  and  his  asso- 
ciates as  occupying  the  relation  of  parties  to  this  litiga- 
tion. Their  interest  in  the  result  accrues  by  virtue  of 
their  contract  with  Atkinson  and  Chaney,  the  appellants. 
Ify  by  virtue  of  the  terms  of  that  contract,  Sullivan  and 
his  associates  drew  out  and  appropriated  to  their  use,  or 
with  the  intention  of  so  appropriating  it,  three-fourths 
of  the  money  deposited  by  Tabor  and  Smith  in  the  Bank 
of  Leadville  in  payment  of  the  purchase  money  of  the 
Tarn  O'Shanter  group  of  mines,  it  was  the  same  in  law 
as  if  Atkinson  and  Chaney  had  drawn  the  money  them- 
selves; and  it  would  be  a  waiver  of  their  right  further  to 
prosecute  the  appeaL  If,  however,  money  and  securities 
to  an  amount  covering  the  contingent  interest  of  Sullivan 
and  others  in  the  deposit  were  drawn  out  of  the  bank  on 
account  of  its  failing  condition  alone,  and  after  Tabor 
and  Smith  had  declined  to  agree  to  a  change  of  the  de- 
posit to  a  place  of  greater  safety  pending  the  result  of 
the  litigation ;  and  if  there  was  no  actual  appropriation 
of  such  portion  of  the  deposit,  and  none  was  intended, 
but  the  action  complained  of  was  taken  merely  to  secure 
from  the  impending  disaster  that  proportion  of  said  de- 
posit to  which  Sullivan  and  his  associates  might  become 
entitled,  under  their  said  contract,  by  the  judgment  of 
this  court,  it  would  seem  to  be  extending  the  doctrine  of 
waiver  beyond  the  precedents  cited,  to  hold  that  the  right 
of  the  appellants  to  further  prosecute  their  appeal  is 
thereby  cut'oflf. 

Some  of  the  alleged  facts  concerning  the  purpose  and 
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necessity  of  the  acts  supposed  to  constitute  the  waiver 

are  disputed,  and,  without  passing  upon  the  conflicting 

statements,  it  is  sufficient  to  say  that,  upon  consideration 

of  the  case  as  presented  upon  the  motion  to  dismiss  the 

appeal,  we  do  not  feel  warranted  in  granting  the  motion. 

Being  of  opinion  that  the  rights  of  the  parties  should  be 

adjudicated  upon  the  merits,  the  case  will  be  reserved 

for  final  hearing.    The  motion  to  dismiss  the  appeal  is 

denied. 

Motion  denied. 


Peoplb  ex  rel.  Cbas.  E.  Gast  et  al.  v.  Betts. 

An  applicant  for  license  as  an  attorney  should  submit  to  an  ezamina* 
tion  as  to  his  qualifications  to  the  committee  for  that  purpose  in  the 
judicial  district  in  which  he  resides.  Being  rejected  by  that  com- 
mittee, it  is  irregular  for  him  to  apply  for  examination  to  the 
committee  in  another  district.  An  examination  by  a  single  mem- 
ber of  the  committee,  though  certificate  of  qualification  be  signed 
by  two»  is  insufficient.  A  license  granted  under  such  circum* 
stances  will  be  revoked. 

In  the  Supreme  Court. 

Mr.  0.  E.  Gast  and  Mr.  J.  M.  Waldron,  for  the  people. 

Mr.  Fred  Betts,  pro  se. 

Rule  to  show  cause  why  the  name  of  respondent 
should  not  be  stricken  from  the  roll  of  attorneys.  The 
cause  was  heard  upon  motion  to  make  the  rule  absolute. 
The  answer  to  the  petition,  and  the  sworn  answers  of 
respondent  to  the  interrogatories  in  the  petition,  being  in, 
the  opinion  at  the  court  was  delivered  by 

Helm,  J.  The  record  in  this  case  discloses  the  follow- 
ing facts,  viz.:  That  in  the  month  of  October,  1883, 
respondent  was  examined  by  the  examining  committee 
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of  the  third  judicial  disfcriet  for  admission  to  the  bar;  that 
the  committee  declined  to  award  him  the  requisite  certifi- 
cate of  proficiency  in  legal  attainments;  that  he  attrib- 
uted his  rejection  to  the  malice  or  prejudice  of  two 
members  of  the  committee,  and  not  to  his  own  ineffi- 
ciency; that  in  January,  1884,  he  made  appUcation  to  the 
examining  committee  of  the  sixth  district,  informing 
them  of  his  former  rejection,  and  averring  by  affidavit 
that  he  verily  believed  that  he  did  not,  and  could  not, 
receive  a  fair  and  impartial  examination  before  the  com- 
mittee of  the  third  district;  that  thereupon,  after  exam- 
ination, a  certificate  of  competency  was  given  him  by  the 
said  committee  of  the  sixth  district;  that  the  examination 
of  the  latter  committee  was  conducted  solely  by  one 
member  thereof,  though  the  certificate  was  signed  by  two 
members;  and  that  upon  this  certificate  and  the  other 
essential  credentials  a  license  was  issued  by  this  court 
admitting  respondent  to  the  profession. 

A  motion  is  now  submitted  to  make  the  rule  to  show 
cause  absolute.  The  motion  rests  upon  the  petition  and 
answer,  together  with  the  interrogatories  attached  to  the 
petition,  and  sworn  answers  thereto  by  respondent. 

Upon  the  record  at  this  stage  of  the  proceeding,  we  do 
not  think  the  charge  of  wilful  or  intentional  deceit  in  ob- 
taining the  license  is  sustained.  The  committee  of  the 
sixth  district  were  informed  of  the  steps  pre viously  taken, 
and  we  do  not  believe  respondent  intentionally  withheld 
from  this  court  knowledge  of  the  matters  above  stated,  * 
which  are  now  before  us. 

But  the  motion  must  be  sustained  on  account  of  legal 
irregularities  averred  in  the  petition  and  admitted  by  re- 
spondent. 

Section  71  of  the  General  Statutes  reads  as  follows: 

''  It  shall  be  the  duty  of  the  supreme  court  to  appoint 
a  standing  committee  of  three  attorneys-at-law  for  each 
judicial  district  of  the  state,  whose  duty  it  shall  be  to 
examine  all  applicants  for  license  as  aforesaid,  and  if, 
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upon  such  examination,  a-  majority  of  the  committee 
shall  deem  the  applicant  qualified  to  practice  as  an  attor- 
ney and  coxmselor-at-law  in  the  courts  of  this  state,  they 
shall  sign  a  certificate  to  that  effect,  and  transmit  the 
same  to  the  clerk  of  the  supreme  court." 

This  com't  is  now,  for  the  first  time,  called  upon  to  give 
a  partial  construction  to  the  foregoing  section.  Three 
questions  are  iairlf  presented,  viz. : 

First.  May  the  applicant  for  admission  to  the  bar,  at 
his  own  option,  and  upon  his  own  motion,  go  before  the 
examining  committee  of  another  district  than  the  one  in 
which  he  resides,  and  has  prosecuted  his  legal  studies? 

Second.  Is  he  at  Uberty,  after  rejection  by  one  commit- 
tee, of  his  own  accord  to  renew  his  application  before  an- 
other committee?  and 

Third.  Is  it  sufficient  compliance  with  the  statute  for 
one  member  of  the  examining  committee  alone  to  con- 
duct the  examination,  the  others  accepting  his  conclusion 
and  ratifying  his  recommendation  without  any  personal 
knowledge  of  the  applicant's  fitness? 

It  is  claimed  in  argument  that  the  first  and  third  of 
these  questions  have  been  affirmatively  answered  by  ex- 
amining committees  themselves;  this  may  be  true;  it 
certainly  is  true  in  the  case  before  us.  Such  procedure,  if 
existing  to  any  extent,  owes  its  adoption  to  considerations 
of  hardship  and  inconvenience.  But  we  doubt  if  it 
should  be  perpetuated. 

A  fair  and  reasonable  interpretation  of  the  law  would 
seem  to  require  the  examination  to  be  made  by  the  com- 
mittee of  the  district  in  which  the  applicant  resides;  the 
labor  of  those  who  serve  upon  these  committees  is  en- 
tirely gratuitous,  and  it  would  be  unreasonable  and  unfair 
to  impose  upon  one  committee  the  duty  of  examining 
students  from  aU  parts  of  the  state.  One  evident  pur- 
pose of  the  statute  is  to  divide  and  distribute  this  labor 
and  responsibility.    Again,  it  was  hardly  the  legislative 
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intention  to  give  each  candidate  the  {^ivilege  of  d!ioosn3g 
from  among  the  seven  different  committees,  the  one  in 
his  judgment  most  likely  to  favor  his  application;  the 
one  made  up  of  acquaintances  or  personal  friends,  or 
perchance  the  one  most  lax  in  its  method  of  examining, 
and  in  the  attainments  required. 

It  is  not  a  compliance  with  the  spirit  of  the  law  for 
one  member  of  the  committee  alone  to  conduct  the  ex- 
amination. The  statute  contemplates  that  at  least  two 
of  them  shall  pass  in  judgment  upon  the  applicant's  legal 
accompUshments;  also,  that  they  shall  do  this  from  per- 
sonal investigation,  and  not  by  proxy.  The  examination 
of  an  individual  committeeman  may  be  thorough  and 
satisfactory,  and  his  conclusions  in  the  premises  may  be 
eminently  just  and  accurate,  but  its  acceptance  and  in- 
dorsement by  his  associates  is  not  sufficient;  the  result  is, 
that  the  license  issues  upon  the  opinion  of  a  single  mem- 
ber, while  the  law  requires  the  concurring  judgment  of 
not  less  than  two  of  them. 

The  statute  does  not  in  words  prohibit  a  second  appli- 
cation to  another  committee  after  examination  and  rejec- 
tion by  the  first  one.  But  the  indorsement  of  such  a 
practice  by  us  would  be  pernicious  and  absurd;  besides,  it 
is  in  clear  violation  of  the  intent  of  the  law  makers. 
Candidates  for  admission  to  the  bar  are  not  always  free 
from  conceit;  laboring  under  a  delusion  concerning  their 
qualifications,  they  might  inflict  themselves  upon  one 
after  another  of  the  examining  committees  until  they 
had  gone  the  rounds  of  the  entire  state,  unless  a  favor- 
able verdict  were  sooner  obtained.  The  impropriety  and 
unreasonableness  of  allowing  such  a  practice,  even  should 
the  committees  knowingly  submit  thereto,  are  too  appar- 
ent to  justify  further  argument. 

If  the  applicant  believes  himself  the  victim  of  unfair- 
ness or  prejudice  at  the  hands  of  the  committee  in  his 
own  district,  he  should  present  his  grievance  to  this  court; 
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atid  if,  upon  investigation,  we  are  satisfied  that  injustice 
has  been  done  him,  the  wrong  will  be  rectified  in  some 
appropriate  way. 

Had  the  court  been  advised  of  the  foregoing  irregular- 
ites,  respondent's  license  would  not  have  been  issued.  It 
now  appears  that  there  was  no  proper  examination,  and 
that  the  certificate  of  legal  proficiency  was  not  obtained 
in  accordance  with  law. 

For  these  reasons  we  have  concluded  to  revoke  the 
license.  But  this  determination  rests  upon  conclusions 
as  to  questions  of  practice,  which  are  now  ajinounced  for 
the  first  time;  conclusions  which,  according  to  the  asser- 
tions of  counsel,  conflict  in  some  respects  with  the  con- 
struction df  the  law  heretofore  adopted  by  a  few  of  the 
examining  committees;  and  while  we  disapprove  of  re- 
spondent's conduct,  we  recognize  the  fact  that  it  is  largely 
excusable.  We  are,  therefore,  disposed  to  say  that  he 
may  at  once  renew  his  request  for  examination.  /Over 
seven  months  have  passed  since  his  rejection  by  the  com- 
mittee of  the  third  district;  during  this  time  he  has  been 
prosecuting  his  legal  studies,  and  the  same  examiners 
might  now  render  a  favorable  decision.  But  under  the 
circumstances,  we  are  aware  that  it  would  be  more  satis- 
factory to  this  committee,  and  less  embarrassing  to  re- 
spondent, if  this  examination  be  conducted  by  some  one 
else.  Hence,  we  have  determined  to  select  three  other 
members  of  the  Pueblo  bar  to  perform  the  duty. 

The  rule  to  show  cause  is  made  absolute,  and  respond- 
ent's license  revoked,  but  he  is  given  leave  to  apply  to  a 
committee  consisting  of  P.  W.  Pitkin,  T.  T.  Player  and 
Wm.  M.  Stone,  who  are  hereby  specially  appointed  to 
pass  upon  his  legal  attainments. 

If  the  decision  of  the  special  committee  above  named 
be  favorable,  respondent  may  at  once  renew  his  applica- 
tion to  this  court  for  admission  to  the  bar. 
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1.  Where  property  is  found  by  the  officer  in  the  actual  custody  of  the 
person  named  in  his  execution,  the  levy  thereon  gives  the  officer 
lawful  possession ;  and  in  such  case  a  demand  is  an  essential  pre- 
requisite to  suit  in  replevin  against  the  officer.  But  when  the  prop- 
erty is  found  in  custody  of  a  stranger  to  the  writ,  the  officer's 
possession  imder  his  levy  is  wrongful  and  no  demand  is  necessary. 

2.  Declarations  of  the  party  in  possession,  explanatory  of  the  possession, 
or  explanatory  of  the  title  he  is  claiming,  may  be  given  in  evidence 
by  himself  or  those  holding  under  him,  where  either  of  these  mat- 
ters is  properly  in  issue.  But  they  are  proof  only  that  such  was 
the  character  of  the  possession,  or  such  was  the  title  claimed; 
they  are  no  evidence  of  the  title  actually  held ;  and  where  the  issae 
is,  not  what  was  the  nature  of  the  possession,  nor  what  was  the 
title  claimed,  but  which  party,  plaintiff  or  defendant,  was  the  actual 
owner,  such  declarations  are  not  admissible. 

Appeal  from  County  Court  of  Custer  County. 
The  case  is  stated  in  the  opinion. 
Mr.  Geo.  S.  Adams,  for  appellant. 
Messrs.  Blackburn  and  Dale,  for  appellee. 

Helm,  J.  Replevin  by  appellee  against  appellant 
Stone,  constable,  holding  under  execution  levy;  appel- 
lee claims  ownership  of  the  property  in  controversy; 
cause  tried  to  the  court  without  a  jury. 

The  proofs  show  that  the  animal  had  been  purchased 
from  Payne,  the  judgment  debtor,  by  appellee;  that  a 
change  of  possession  took  place  at  the  time  of  the  pur- 
chase; that  it  was  redelivered  to  Payne,  as  appellee's 
agent,  for  certain  specified  purposes;  that  Payne  held 
such  possession  for  a  long  period  and  exercised  the  usual 
acts  of  ownership.  That  on  the  day  appellant  levied  the 
execution,  the  animal  was  in  the  possession  of  Payne's 
partner;  but  that  such  possession  was  without  the  knowl- 
edge or  consent  of  Payne.    No  demand  was  made  of  the 
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appellant  before  suit  brought;  and  a  reversal  is  asked 
upon  this  ground. 

Had  the  property  been  found  by  the  constable  in  the 
actual  custody  of  the  person  named  in  the  execution,  his 
possession  thereunder  would  have  been  lawful;  in  such 
case  a  demand  would  have  been  an  essential  prerequisite 
to  the  replevin  suit.  Wells  on  Eeplevin,  sec.  368,  and 
cases  cited. 

The  foregoing  rule  would  probably  also  apply  had  the 
partner  been  holding  possession  as  the  employee  or  agent, 
for  such  possession  would  be  that  of  the  principal.  But 
this  was  not  the  case;  Payne  supposed  that  the  mare 
had  been  placed  in  pasture  according  to  his  directions; 
the  possession,  therefore,  at  the  time  of  levy,  was  in  no 
sense  that  of  an  agent.  Being  in  possession  of  one  not 
named  in  the  execution,  the  taking  by  the  officer  was 
wrongful,  and  no  demand  was  necessary.  Wells  on  Ee- 
plevin, sec.  369,  and  cases. 

A  more  difficult  question  presented  relates  to  the  re- 
jection of  certain  testimony.  While  in  possession  of  the 
mare,  after  the  sale  to  appellee,  Payne,  the  vendor,  on 
several  occasions,  made  statements  to  third  parties  con- 
cerning the  ownership  thereof;  these  declarations  were 
offered  by  appellant  for  the  purpose  of  establishing 
Payne's  title  to  the  animal,  and  sustaining  his  levy;  they 
were  not  made  when  Payne  retook  possession  after  sale, 
nor  at  the  time  of  execution  levy,  but  on  various  occa- 
sions during  the  period  between  these  two  acts. 

The  ground  upon  which  their  admission  in  evidence 
was  sought  is  that  the  possession  of  property  is  a  contin- 
uing act;  and  that  declarations  concerning  the  ownership 
thereof  by  the  party  in  possession  are  admissible  as  a 
part  of  the  res  gestce  of  such  act. 

The  attempt  to  apply  this  doctrine  to  the  case  at  bar 
gives  rise  to  the  following  question :  ' '  Can  a  defendant  in 
replevin  give,  in  support  of  his  defense,  declarations  made 
by  himself,  the  plaintiff  not  being  present,  to  third  par- 
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ties,  in  favor  of  his  own  title  to  the  property,  while  in 
possession  thereof;  both  himself  and  the  plaintiff  assert- 
ing a  right  to  the  property,  by  virtue  of  owneiship^  and 
the  issue  being,  to  which  does  the  property  actually 
belong?" 

It  is  true,  the  nominal  defendant  in  this  case  is  the 
constable,  and  not  the  party  making  the  declarations; 
but  the  interest  held  under  or  through  the  execution  levy 
was  exactly  the  interest  owned  by  Payne,  the  judgment 
debtor;  no  title  could  be  levied  on  or  sold,  save  and  ex- 
cept  that  belonging  to  him;  and  the  constable  is  in  no 
better  position,  so  far  as  the  declarations  under  consider- 
ation are  concerned,  than  Payne  would  be  were  he  de- 
fendant in  the  action. 

If  these  declarations  were  admissible,  it  was  because — 
as  claimed  by  appellant — they  were  a  part  of  the  res 
gestcR  of  the  act  of  continuous  possession. 

There  are  cases  which,  upon  superficial  reading,  seem 
to  carry  the  doctrine  of  res  gestcB  to  this  extent;  and  there 
is  at  least  one  case  in  which  this  application  of  it  was 
made.  Bobeke  v.  Andrews^  26  Wis.  311.  But  we  are 
not  prepared  to  admit  that  mere  possession  alone  may 
properly  be  termed  an  act  so  as  to  justify  the  application 
of  this  branch  of  the  doctrine  of  res  gestae. 

The  correct  rule  in  this  connection,  certainly  the  safer 
and  moi-e  equitable  one,  we  conceive  to  be  the  following: 

''Declarations  of  the  party  in  possession,  exptanatary 
of  the  possession,  or  explanatory  of  the  title  he  is  ctaim- 
ing,^^  may  be  given  in  evidence  by  himself  or  those  hold- 
ing under  him,  where  either  of  these  matters  is  properly 
in  issue.  But  they  are  "proof  only  that  such  was  the 
character  of  th^  possession,  or  such  was  the-title  claimed; " 
they  are  no  evidence  of  the  title  actually  held;  and  where 
the  issue  is,  ift)t  what  was  the  nature  of  the  possession, 
nor  what  was  the  title  claimed,  but  which  party,  plaint- 
iff or  defendant,  was  the  actual  owner,  such  declarations 
are  not  admissible. 


1884.]  Stone  v.  O'Brien.  461 

See  dissenting  opinions  of  Dixon,  0.  J.,  in  Bobeke  v. 
Andrews^  supra. ' 

The  instances  under  this  rule  when  the  declarations 
should  be  received,  are  where  the  character  of  the  pos- 
session or  Ttxiture  of  the  daim  madey  ^^  becomes  material 
'With  a  view  to  the  determination  of  some  ulterior  ques- 
tion; "  as,  for  instance,  cases  in  which  a  right  rests  upon 
the  statute  of  limitations,  and  it  is  necessary  to  show 
that  the  possession  was  adverse. 

To  say  that  in  a  case  where  the  only  issue  is  actual 
ownership,  a  party  may  support  his  title  by  proof  of  his 
own  declarations  to  third  persons  on  sundry  occasions, 
not  in  the  presence  of  the  other  claimant,  is  to  declare 
that  one  may  manufacture  evidence  for  himself.  The 
injustice  of  the  rule  contended  for  in  this  case  becomes  ^ 
more  apparent  when  we  remember  that  the  statements  of 
A.  proclaiming  his  ownership  would  be  received,  while 
those  of  B.  declaring  his  title  would  be  promptly  rejected; 
possession  being  the  test  of  admissibility;  A.,  having 
hired  or  borrowed  the  horse  from  B.,  may  support  his 
fraudulent  pretense  of  ownership  by  the  testimony  of 
numerous  reputable  citizens  as  to  his  declarations;  while 
B.,  the  real  owner,  may  not  call  a  single  witness  to  prove 
what  he  has  said  on  the  subject,  because,  having  loaned 
the  animal  to  A.,  he  was  not  in  possession  when  he  made 
the  statements. 

Declarations  by  a  party  in  possession,  against  interest 
or  in  disparagement  of  title,  are  admissible  under  a  dif- 
ferent rule  from  the  one  we  are  now  considering. 

For  a  full  discussion  of  this  question,  and  careful  col- 
lection and  review  of  the  cases,  see  the  able  dissenting 
opinions  in  Bobeke  v.  Andrews,  supra. 

The  court  did  not  err  in  rejecting  the  declarations  of 
Payne. 

Appellant  should,  perhaps,  have  been  permitted  to 
answer  the  question  as  to  who  ^^  pointed  out  the  mare 
as  Payne^s  property"  at  the  time  he  levied  upon  her 
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under  the  execatum;  it  may  be  that  thk  evidence 
proper  as  a  part  of  the  res  gestce  of  the  act  of  making 
the  levy;  though  there  is  doubt  upon  this  question,  we 
do  not  decide  it;  from  the  record  it  appears  that  appellee 
was  not  present,  and  the  rejection  of  a  statement  made 
by  some  third  person  in  his  absence  would  not,  even  if 
erroneous,  be  sufficient  in  itself  to  justify  a  reversal  of 
this  case. 
The  judgment  of  the  county  court  will  be  affirmed. 

Affirm^. 


The  People  ex  rel.  Barnes  et  al.  t.  The  DiSTRicr 
^      Court  op  the  Fourth  Judicial  District  et  al. 

Petition  for  writ  of  prohibition. 

Stone,  J.  This  is  an  original  application  to  this  court 
by  petition  for  a  writ  of  prohibition  to  restrain  the  fur- 
ther action  of  the  district  court  of  the  fourth  judicial 
district  and  othei*s  from  further  proceeding  in  the  matter 
of  a  temporary  injunction  issued  by  the  judge  of  said 
court,  and  to  prevent  the  appointment  of  a  receiver  by 
said  court  in  respect  to  certain  property  and  matters  in 
litigation  in  a  certain  suit  then  pending  in  this  court, 
entitled  R  L.  De  Lay  and  others,  appellants,  against  The 
Leadville  Improvement  Company,  appellee,  numbered 
1091  on  the  docket  of  this  court,  and  to  restrain  all  fur- 
ther proceedings  under  and  by  virtue  of  the  order  of  the 
judge  of  the  district  com*t  aforesaid  in  granting  the  said 
temporary  writ  of  injunction,  etc. 

An  inspection  of  the  records  of  this  court  discloses  the 
fact  that,  subsequent  to  the  filing  of  the  petition  for  the 
said  writ  of  prohibition,  and  the  answer  thereto,  to  wit, 
on  the  4:th  day  of  December,  A.  D.  1883,  an  order  was 
entered  in  this  court  in  the  words  following,  to  wit: 

"  B.  L.  De  Lay  et  al,  appellants,  v.  The  Leadville  Im- 
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provement  Company,  appellee.  Appeal  from  district 
court  of  Lake  county.  At  this  day,  thi^  cause  coming 
on  to  be  heard  upon  the  motion  of  said  appellee  and 
written  stipulation  of  parties  filed  herein,  it  is  ordered  by 
the  court,  in  pursuance  of  said  stipulation,  that  the  in- 
junction heretofore  issued  in  this  cause  be,  and  the  same 
is  hereby,  dissolved,  without  prejudice;  and  that  the 
judgment  of  said  district  court  be,  and  the  same  is 
hereby,  affirmed  at  the  cost  of  said  appellants.  It  is 
further  ordered  by  the  court  that  both  parties  have  leave 
to  withdraw  from  the  files  the  abstract  of  title  and  other 
title  papers  heretofore  filed  herein." 

The  judgment  of  the  district  court  above  referred  to  as 
affirmed  by  the  foregoing  order  is  the  judgment  of  the 
district  court  of  Lake  county,  from  which  the  appeal 
was  taken  to  this  court,  but  the  injunction  in  question 
was  issued  by  the  judge  of  the  fourth  judicial  district 
upon  an  application  therefor,  by  reason  that  the  judge  of 
the  Lake  district  court,  who  was  presiding  at  the  time  of 
the  making  of  the  application  for  injunction,  had  previ- 
ously been  of  counsel  in  the  case,  and,  therefore,  said 
appUcation  was  made  to  the  judge  of  the  fourth  district, 
who  thereafter  allowed  the  temporary  writ  to  go;  and 
the  petition  to  this  court  for  the  writ  of  prohibition  was 
based  upon  the  ground  of  want  of  jurisdiction  in  the  dis- 
trict court  or  judge  thereof  to  interfere  in  the  case  while 
the  same  was  pending  on  appeal  in  the  supreme  court. 

From  this  state  of  facts  it  is  obvious  that  the  order  of 
this  court  dissolving  the  injunction,  and  determining  the 
principal  case  by  affirming  the  judgment  therein  of  the 
Lake  county  court,  from  which  the  case  was  appealed  to 
this  court,  has  also  accomplished  all  that  was  sought  by 
the  petition  in  the  case  now  before  us,  and  the  said  peti- 
tion will  therefore  be  ordered  dismissed  at  the  cost  of  the 
relators. 

Petition  dismissed. 
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Barth  et  al.  y.  Jones  et  al. 

Where  there  is  direct  conflict  in  the  evidence,  it  is  the  province  of  the 
jury  to  determine  to  whom  credit  should  be  given,  and  the  verdict, 
not  being  clearly  opposed  to  the  weight  of  evidence,  will  not  be 
disturbed. 

Appeal  from  District  Court  of  Arapahoe  Cotmty. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Harhan  and  Ellis*  for  appellants. 
Messrs.  Browne  and  Putnam,  for  appellees. 

Beck,  C.  J.  The  appellants,  Barth  &  Bro.,  on  the 
8th  day  of  October,  A.  D.  1880,  leased  to  the  appellees, 
Thomas  and  Robert  Jones,  for  the  term  of  three  years,  a 
certain  lot  and  premises  in  the  city  of  Denver,  to  be  used 
in  establishing  and  carrying  on  the  grocery  business. 

By  the  terms  of  the  lease  certain  improvements  were 
to  be  made  by  the  lessors,  and  ;)Ossession  was  to  be  deliv- 
ered to  the  lessees  on  the  1st  day  of  November  following. 
Lessees  were  to  pay  $200  per  month  as  rent  for  the 
premises,  monthly  in  advance,  and  at  the  time  of  mak- 
ing the  contract  paid  thereon  the  sum  of  $240  in  full  for 
the  month  of  November. 

The  premises  were  not  ready  for  occupation  at  the 
stipulated  time,  and  the  lessees,  after  demanding  posses- 
sion, and  the  lessors  being  unable  to  give  it,  hired  other 
premises.  This  action  was  brought  to  recover  back  the 
money  advanced  upon  the  contract. 

The  defense  is,  that  Barth  &  Bro.  are  under  no  legal 
obligation  to  refund  the  money  advanced,  since  they  ex- 
pended a  large  sum  of  money  in  making  the  stipulated 
improvements,  and  that  they  were  prevented  from  com- 
pleting them  by  the  time  agreed  upon,  by  the  acts  of 
Jones  &  Co.,  the  lessees. 

Also,  that  the  lease  was  canceled  by  mutual  consent 
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of  the  parties  without  any  agreement  to  refund  the 
money  advanced. 

Upon  trial  of  the  issues  in  the  court  below,  Jones  & 
Co.  obtained  a  verdict  and  judgment  for  the  sum  of 
$266,  for  the  money  advanced  upon  the  lease  and  iirter- 
est  thereon. 

At  the  conclusion  of  the  plaintiffs'  testimony  on  the 
trial,  defendants  moved  the  court  for  a  non-suit,  on  the 
ground  that  the  testimony  showed  a  cancellation  of 
the  lease  by  agreement,  no  part  of  which  required  the 
refunding  of  any  money.  This  motion  was  overruled, 
and  the  ruling  being  duly  excepted  to,  now  constitutes 
the  first  assignmenjt  of  error. 

Upon  examination  and  consideration  of  the  testimony 
adduced  in  behalf  of  the  plaintiffs,  we  think  the  ruling 
of  the  court  was  correct.  This  testimony  shows  that 
the  lease  was  abandoned  by  both  parties,  but  it  does  not 
show  that  any  agreement  was  reached  concerning  the 
money  previously  paid  by  Jones  &  Co. 

The  testimony  of  Robert  N.  Jones  is  to  the  effect  that 
negotiations  were  abruptly  broken  off,  without  arriving 
at  any  agreement  about  this  money.  He  says  (speaking 
of  the  attempted  negotiation  with  William  Barth): 
"  After  he  saw  his  brother  *  *  *  he  said  they  had 
agreed  to  cancel  the  lease.  After  he  agreed  to  cancel  the 
lease,  then  said  I,  ^Mr.  Barth,  I  want  my  money.' 
*  No,'  said  he,  ^  we  can  give  you  no  money  back,'  and 
I  left  him  there  and  then  and  took  a  house  on  Blake 
street." 

This  was  the  substance  of  all  that  passed  at  that  inter- 
view. The  lease  was  not  produced.  No  release  of  the 
contract  in  writing  was  executed  then,  or  at  any  other 
time. 

The  previous  testimony  of  the  witness  shows  a  requestf 

on  his  part  to  be  released  from  the  contract,  because 

Barth  &  Bro.  could  not  deliver  possession  of  the  prentr- 
voL.  vn— 80 
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ises,  and  that  William  Barth  said  he  would  see  his  broths 
and  then  give  him  an  answer. 

Having  seen  his  brother,  he  gave  for  answer  that  they 
had  agreed  to  cancel  the  lease. 

Wp  to  this  point  nothing  appears  to  have  been  said  by 
either  party  about  the  $240  previously  paid  on  the  lease. 
The  fact  that  Barth  promptly  refused  to  pay  it  back, 
when  it  was  then  and  there  demamded  by  Jones,  indi* 
cates  strongly  that  a  repayment  of  this  money  was  not 
contemplated  by  the  defendants  in  tiie  announcement 
that  they  had  agreed  to  cancel  the  lease. 

The  foregoing  circumstances,  coupled  with  the  subse- 
quent conduct  of  the  parties,  as  detailed  by  the  witnesses 
of  the  plaintiffs,  show  a  default  on  the  part  of  BariJi  & 
Bro.  to  comply  with  the  terms  of  the  lease  on  their  part. 
They  show  a  compliance  and  a  demand  of  possession  by 
the  plaintiffs,  and  a  subsequent  abandonment,  but  not 
cancellation  of  the  lease  by  the  mutual  consent  of  both 
parties.  They  likewise  show  that  no  agreement  was 
reached  concerning  the  money  advanced  by  the  plaint- 
iffs. 

There  was  no  dischai^ge  from  all  the  terms  and  condi- 
tions of  the  contract,  as  in  the  case  of  Winton  v.  Spring^ 
18  CaL  452,  cited  by  defendants'  counsel.  On. the  con- 
trary, the  legal  effect  of  the  plaintiffs'  testimony  is  that 
the  negotiations  for  cancellation  were  abruptly  termi- 
nated by  the  demand  and  refusal  to  pay  the  $240. 

Upon  this  testimony  there  was  a  good  cause  of  action 
against  the  defendants,  for  which  reason  the  motion  f<Hr 
non-suit  was  properly  denied. 

Respecting  the  other  errors  assigned,  we  discover  no 
sufficient  ground  for  reversing  the  judgment. 

If  the  case  was  to  be  considered  on  the  testimony  of 
the  defendants  and  their  witnesses  only,  there  would  be 
no  cause  of  action;  but  their  testimony  being  in  direct 
conflict  with  that  of  the  plaintiffs,  it  was  the  province  of 
the  jury  to  determine  to  whom  credit  should  be  given. 
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The  jury  determined  the  conflict  in  favor  of  the  plaint- 
iflfs  below,  and  returned  a  verdict  in  their  favor.  We 
cannot  say  that  this  verdict  is  clearly  opposed  to  the 
weight  of  the  evidence.  It  was  found  under  proper  in- 
structions as  to  the  law  governing  the  case,  and  this  court 
would  not  be  warranted,  under  the  circumstances,  in  dis- 
turbing it.    The  judgment  is  affirmed. 

Affirmed. 


The  Board  op  Commissioners  of  Gunnison  County  v.  |  ?  JJJ 

OWENETAL.  «|  gji 

1.  The  pToyision  in  the  statute  (Laws  1879,  p.  169,  sec.  1),  concemiiig      7  407 

taxes  for  road  purposes,  exempting  from  such  taxes  all  property         -^ 
within  the  limits  of  incorporated  towns  or  cities,  is  in  conflic^t 
with  sections  8  and  6  of  article  X  of  the  state  constitution,  and  is    ■ 
therefore  void. 

2.  Had  the  legislature  undertaken  to  commute  this  tax  for  an  equiva- 

lent burden  to  be  borne  by  cities  and  towns,  or  provided  that  the 
tax  collected  from  property  within  such  corporations  should  be 
expended  on  the  streets  thereof,  or  declared  that  a  similar  and 
equal  tax  should  be  collected  and  expended  therein,  the  objection 
might  have  been  obviated. 
8.  The  unconstitutionality  of  one  part  of  a  statute  does  not  necessarily 
render  the  residue  thereof  void. 

Appeal  from  County  Court  of  Ounnison  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Heims  and  Beown  and  Mr.  Thos.  C.  Beown, 
for  appellant. 

Mr.  W.  D.  Beckett  and  Messrs.  Eogers  and  Cuth- 
BEET;  for  appellee. 

Helm^  J.  By  the  single  assignment  of  error  presented 
in  this  case,  we  are  called  upon  to  determine  the  consti- 
tutionality of  section  1  of  an  act  to  amend  chapter  88  of 
the  Qeneral  Laws. 
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This  amended  section  reads  as  follows:  ^'  The  board  of 
county  commissioners  of  the  respective  counties  of  the 
state  may  levy  a  property  tax  for  road  purposes,  which 
shall  not  exceed  $1  on  each  $100,  to  be  levied  and  col- 
lected in  the  same  manner  and  at  the  same  time  as  other 
property  taxes  are  levied  and  collected  in  each  year;  but 
all  property  included  within  the  limits  of  incorporated 
towns  or  cities  shall  not  be  subject  to  the  tax."  Session 
Laws  1879,  p.  169. 

This  action  was  brought,  and  must  be  determined, 
under  the  laws  on  the  subject  as  they  existed  prior  to 
1883. 

It  is  contended,  and  the  county  court  held,  that  the 
last  clause  of  the  foregoing  statute  is  void,  because  it  is  in 
violation  of  sections  3  and  6  of  art.  X  of  the  state  con- 
stitution. The  former  section  of  this  instrument  provides 
that:  '-^  All  taxes  shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the  authority 
levying  the  tax,"  eta    *    ♦    ♦ 

The  latter  declares  that  ''all  laws  exempting  from 
taxation  property  other  than  that  hereinbefore  men- 
tioned, shall  be  void." 

The  property  relieved  from  the  road  tax  by  the  act  of 
1879  is  not  among  the  exemptions  above  referred  to. 

In  this  state  there  is  no  township  organization;  neither 
is  there  any  road  districting  within  the  county,  such  as 
exists  in  some  of  the  other  states.  By  statute,  the 
county  commissioners  are  commanded  to  divide  their 
respective  counties  into  suitable  road  districts.  But  this 
division  of  the  county  has  no  bearing  or  effect  whatever 
upon  the  assessment  and  collection  of  the  property  tax 
in  question,  except  that  the  district  overseers  perform 
certain  duties  when  the  same  is  delinquent.  The  county 
commissioners  control  exclusively  the  assessment  fliereof 
throughout  the  entire  county;  they  also  apportion  and 
disburse  the  revenue  therefrom  as  in  their  judgment  is 
for  the  best  interests  of  all  the  citizens  of  the  couniy; 
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the  collection  thereof  is  made  in  the  same  manner  and 
by  the  same  ofiScers  as  that  of  other  county  taxes.  In 
short,  under  our  laws,  for  the  purpose  of  assessing,  col- 
lecting and  disbursing  the  *' property  tax  for  road  pur- 
poses," each  county  constitutes  but  a  single  road  district. 

The  county  commissioners  are  "  the  authority  levying 
the  tax;"  the  boundaries  of  the  county  are  the  "terri- 
torial limits  "  of  the  "  authority  levying  the  tax." 

The  tax  under  consideration  is  strictly  an  ad  valorem 
chai^,  and  must  be  "  uniform  "  upon  all  property  within 
the  county  not  exempt  from  taxation. 

But  realty  and  personalty  within  the  corporate  limits 
of  a  city  or  town  are  as  much  a  part  of  the  taxable  prop- 
erty of  the  county  as  are  farms  and  chattels  outside  such 
corporate  Umits.  There  seems  to  be  no  escape  from  the 
conclusion  that  a  legislative  declaration  entirely  exempt- 
ing the  former  from  payment  of  the  tax  in  question  is 
in  conflict  with  the  constitutional  inhibition,  and,  there- 
fore, void. 

In  Illinois  this  view  was  adopted  with  reference  to  the 
power  of  township  authorities  to  levy  a  similar  tax  upon 
property  within  a  city  located  in  the  township.  0*Kane 
V.  Treat  et  al.  25  IlL  557.  See  Fletcher  v,  Oliver^  25 
Ark.  289;  Wilson  v.  Supervisors  of  Sutter  County^  47 
OaL  91. 

Had  the  effort  been  made  to  relieve  property  within 
towns  and  cities  from  bearing  its  proportion  of  the  cost 
of  constructing  a  court-house  or  other  county  building, 
there  would  probably  have  been  no  dispute  as  to  the  un- 
constitutionality of  the  statute.  But  it  is  argued  that 
the  city  has  to  construct,  and  keep  in  repair,  its  streets, 
bridges  and  culverts;  that  for  the  expenses  thus  incurred 
only  property  within  the  corporate  limits  is  answerable, 
and  therefore  that  it  is  inequitable  to  tax  this  property 
for  the  maintenance  of  the  county  highways. 

We  may  agree  with  counsel  upon  these  propositions, 
and  we  may  venture  the  opinion  that  the  legislative 
intent,  in  the  provision  we  are  now  considering,  is  be- 
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neficent  and  wise.  Bat  our  answer  to  the  argument 
must  be,  that  the  exemption,  as  declared  in  the  statute, 
is  forbidden  by  the  constitution,  and  we  should  not,  by 
misconstruction  of  the  latter  instrument,  attempt  to  do 
away  with  the  apparent  injustice. 

Had  the  legislature  undertaken  to  commute  this  tax  for 
an  equivalent  burden  to  be  borne  by  the  towns  and  cities, 
or  had  it  declared  that  the  tax  thus  collected  from  prop- 
erty within  such  corporations  should  be  expended  upon 
the  streets  thereof,  or  that  a  similar  or  equal  tax  should 
be  collected  and  expended,  the  objection  might  have  been 
obviated.  See  Baird  et  al.  v.  The  People,  83  HL  887; 
Cooper  V.  Ash,  76  id.  17.  And  it  is  possible  that  if  the 
statute  prohibited  the  collection  of  this  tax  upon  prop- 
erty within  towns  and  cities  which  ^'  levy  such  taxes  for 
the  streets  and  alleys  thereof,"  a  different  conclusion 
might  be  reached.  See  Martin  v.  Astouy  60  CaL  63. 
Construing  the  law  as  we  find  it,  however,  we  are  con- 
strained to  hold  the  latter  part  of  it  void. 

But  the  unconstitutionality  of  one  provision  in  a  stat- 
ute does  not  necessarily  render  the  entire  statute  or  sec- 
tion void.  Trippe  v.  Otjeracker  et  al.  {antey  page  72),  and 
citations. 

If,  from  the  amended  section  of  1879,  before  us,  the 
objectionable  sentence  were  stricken  out,  a  perfect  law 
would  remain;  there  would  be  left  the  identical  statute 
adopted  by  the  legislature  of  1877.  We  do  not  feel  justi- 
fied in  concluding  that  the  legislature  intended  to  have 
the  whole  section  stand  or  fall  with  the  exemption  pro- 
vision subsequently  added.  We  think  the  valid  portions 
thereof  are  not  so  "connected  with"  or  "dependent 
upon  "  the  void  provision  as  to  fall  with  it. 

The  statute  may  be  regarded  as  if  no  such  amendment 
or  addition  existed. 

The  county  commissioners  of  Gunnison  county  did  not 

so  interpret  and  apply  the  law,  however,  and  therefore 

the  judgment  in  this  case  must  be  affirmed. 

Affirmed. 
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TOENNIQBS  r.  Dbaks  et  al. 

Under  the  statutee  of  this  state  the  service  of  a  suxnmons  by  a  plaintiff 
in  the  cause  is  Toid,  and  a  judgment  entered  in  the  absence  of  the 
defendant  and  upon  such  service  is  a  nullity. 

Effvr  to  County  Court  of  Cfunnison  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas,  McDougal  and  Thomas^  for  plaintiff 
in  error. 

Messrs.  Abercrombie  and  Hawley,  for  defendants  in 
error. 

Beck,  C.  J.  The  prindpal  question  submitted  for  ad- 
judication in  this  case  is  whether,  under  our  statute,  a 
plaintiff  can  serve  his  own  summons. 

The  record  discloses  that  Drake,  one  of  the  plaintiffs 
below,  was  specially  appointed  by  the  sheriff  of  G-unnison 
county  to  serve  the  summons  in  this  case,  and  that  he 
did  serve  and  return  the  same  in  manner  specified  in  the 
Civil  Code. 

The  provision  referred  to  is  as  follows: 

^^  The  summons  shall  be  served  by  the  sheriff  of  the 
county  where  the  defendant  is  found,  or  by  his  deputy, 
or  by  a  person  specially  appointed  by  him,  or  appointed 
by  a  judge  of  the  court  in  which  the  action  is  brought. 
When  the  summons  is  served  by  the  sheriff  or  his  dep- 
uty, it  shall  be  returned  with  the  certificate  of  the  ofiBcer 
of  its  service  to  the  office  of  the  clerk  from  which  the 
summons  issued.  When  the  summons  is  served  by  any 
other  person,  as  before  provided,  it  shall  be  returned  to 
the  office  of  the  clerk  from  which  it  issued,  with  the  affi- 
davit of  said  person  of  its  service."  Civil  Code  Comp. 
1883,  page  13,  sec.  39. 

It  is  provided  in  the  Greneral  Statutes  that  whenever 
the  sheriff  shall  be  a  party  to  a  cause,  or  whenever  an 
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aflSdavit  is  made  and  filed  with  the  clerk,  by  a  party  to  a 
litigation,  that  he  beUeves  the  sheriff  would  not,  by 
reason  of  partiality,  prejudice,  consanguinity  or  interest, 
faithfully  perform  his  duties  in  any  suit,  the  coroner 
shall  execute  process  of  every  kind  therein.  General 
Statutes  1883,  sees.  613,  614. 

The  plaintiff  not  being  prohibited  from  serving  his 
summons  by  the  express  letter  of  the  statutes,  it  is  con- 
tended that  the  authority  conferred  upon  a  sheriff  to 
specially  appoint  a  person  to  serve  the  writ  authorizes 
him  to  appoint  the  plaintiff  in  the  action. 

We  do  not  think  this  position  is  sound.  Our  statute, 
when  its  several  provisions  are  considered  together,  is 
found  to  be  but  declaratory  of  the  common  law  rules  upon 
the  subject.  Under  these  rules  all  writs  and  process^ 
were  regularly  delivered  to  the  sheriff  for  service,  and  he 
was  sworn  to  execute  the  same  without  favor,  dread  or 
corruption. 

Nevertheless,  if  the  sheriff  was  partial,  by  reason  of 
consanguinity  or  affinity,  or  if  he  was  under  the  power  of 
either  party,  or  if  he  was  himself  a  party  to  the  action, 
so  that  he  could  not  be  presumed  indifferent  in  the  serv- 
ice and  return  of  the  writ,  the  process  was  directed  to 
the  coroner.  If  the  coroner  was  partial  or  not  indifferent 
in  the  matter,  two  persons  called  eUsors,  against  whom 
no  cause  of  challenge  existed,  were  named  by  the  court 
to  execute  the  process.     8  Bacon's  Abr.  pp.  689,  690. 

A  careful  consideration  of  the  various  provisions  of  the 
statutes  of  this  state  renders  it  apparent  that  it  was  the 
intention  of  the  f ramers  to  insure  to  htigants  the  same 
rights  that  were  secured  by  the  rules  of  the  common  law, 
to  wit:  that  all  process  be  served  by  disinterested  and  im- 
partial officers  or  persons.  This  intention  w^ould  cer- 
tainly be  defeated  by  the  construction  contended  for. 

It  is  clear,  upon  principle,  that  the  same  causes  which 
should  disquaUfy  a  sworn  officer  from  serving  a  writ 
should  equally  disqualify  a  private  person. 
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It  would  involve  an  absurdity  to  say  that  a  party  to  a 
suit  shall  be  protected  against  the  presumed  partiality  of 
a  regularly  commissioned  and  sworn  officer  of  the  court, 
arising  either  from  his  interest  in  the  subject-matter  of 
litigation  as  a  party  thereto,  or  from  other  causes,  and  at 
the  same  time  be  exposed  to  the  partial,  prejudiced  or 
corrupt  official  action  of  any  other  person  or  party  obnox- 
ious to  the  same  objections. 

The  statute  does  not  say  that  a  plaintiff  may  execute 
his  own  writ,  and  principle,  reason  and  authority  alike 
f  orbfd  such  a  construction. 

The  code  of  Mississippi  (Eevised  Code  1871,  sec.  257) 
provides  that  if  the  sheriff  be  a  party  or  interested  in 
any  suit,  or  for  other  just  cause  is  rendered  incapable  or 
unfit  to  execute  his  office  in  any  particular  case,  the  coro- 
ner shall  perform  the  duties  of  sheriff,  and  execute  all 
writs.  Under  this  statute,  in  the  case  of  Dyson  v.  Baker j 
54  Miss.  24,  wherein  a  plaintiff  had  been  specially  depu- 
tized by  the  sheriff  to  execute  a  writ  of  attachment  in 
his  own  case,  the  court  held  that  both  the  officers  of  the 
court  and  private  persons  were  disqualified  to  execute 
process  in  cases  wherein  they  were  parties  or  interested. 

The  case  of  Filkins  v,  OStdlivan,  79  HI.  524,  is  very 
similar,  in  all  respects,  to  the  one  under  consideration. 

The  statutes  of  Illinois  of  1869  (Laws  1869,  p.  399)  au- 
thorized the  sheriff  to  appoint  a  special  deputy  to  serve 
any  process  issuing  out  of  a  court  of  record,  by  indorsing 
the  appointment  on  the  writ. 

The  person  so  appointed  was  required  to  serve  the  writ 
by  reading  the  same,  and  delivering  to  the  defendant  a 
copy  thereof,  and  the  return  was  to  be  made  under  oath. 

The  plaintiff  in  the  above  case  was  deputized  to  serve 
the  summons.  The  court  said  this  was  error;  that  a 
party  could  not  serve  his  own  writ.  On  account  of  this 
error,  and  of  a  defective  return  of  the  writ,  it  was  held 
that  the  court  below  acquired  no  jurisdiction  of  the  per- 
son of  the  defendant. 
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Counsel  for  defendants  in  error  in  the  present  case  call 
our  attention  to  the  fact  that  the  provisions  of  the  New 
York  code  forbid  a  party  to  the  action  to  serve  a  sum- 
mons in  any  case.  They  then  cite  the  cases  of  Myer  v, 
Overtouy  4  E.  D.  Smith,  428,  and  Hunter  v.  Lester^  18 
How.  Pr.  p.  S47,  as  establishing  the  doctrine  that  if  a 
plaintiff  does  serve  his  own  summons,  it  is  only  deemed 
an  irregularity,  and  is  cured  by  judgment. 

We  cannot  approve  this  doctrine.  Where  a  plaintiff 
is  disquaUfied  by  statute  to  perform  an  ofiicial  act  neces- 
sary to  give  the  court  jurisdiction  over  the  person  of  the 
defendant,  as  in  cases  referred  to  by  counsel,  to  hold  that 
if  he  does  perform  such  act,  and  the  court  pitKeeds  in 
the  absence  of  the  defendant  to  render  judgment  by  de- 
fault against  the  defendant,  the  defect  is  cured  and  the 
judgment  must  stand,  would  seem  to  fritter  away,  by 
construction,  the  protection  against  frauds  intended  to 
be  secured  to  suitoi*s  by  the  statute. 

The  last  mentioned  cases  hold,  however,  that  if  the 
defendant  appears  before  judgment  and  moves  to  quash 
the  return,  limiting  his  appearance  for  the  purposes  of 
the  motion,  the  error  may  be  corrected. 

That  was  the  course  adopted  by  the  defendant  below 
in  this  case,  and  the  refusal  of  the  court  to  quash  the  re- 
turn of  service  is  the  principal  error  assigned.  This  rul- 
ing would  seem  to  have  been  erroneous  even  under  the 
authority  just  cited. 

We  are  of  opinion  that  the  service  of  a  summons  by  a 
plaintiff  in  the  cause  is  void,  and  that  a  judgment  en- 
tered in  the  absence  of  the  defendant  and  upon  such 
service  is  a  nullity. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  the  clerk  of  the  court  below  to  issue 
an  alias  writ  of  summons. 

BeversecL 
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The  People  ex  rel.  Mills  v.  Jobs.  ®  ** 

L  A  special  charter  granted  to  a  municipal  corporation  before  the 
adoption  of  the  constitution  is  not  abrogated  bj  that  instrument 
unless  in  conflict  therewith. 

2.  The  office  of  police  judge,  with  jurisdiction  to  enforce  town  ordi- 
nances, is  authorized  by  section  1,  article  YI,  of  the  constitution. 

8.  The  unconstitutionality  of  one  part  of  a  statute  does  not  necessarily 
render  the  whole  of  the  statute  roid. 

Error  to  District  Court  of  Clear  Creek  County. 

This  was  an  action  brought  to  determine  whether  the 
office  of  police  judge,  provided  for  by  the  charter  of 
Georgetown,  was  abrogated  by  the  subsequent  adoption 
of  the  constitution. 

Mr.  W.  T.  Hughes,  for  plaintiff  in  error. 

Messrs.  Morrison  and  Fillius,  for  defendant  in  error. 

Helm,  J.  The  demurrer  in  this  case  was  properly  sus- 
tained. Under  the  legislative  enactments  existing,  of 
which  this  court  takes  judicial  notice,  the  complaint  does 
not  state  a  cause  of  action. 

The  charter  of  Georgetown  became  a  law  prior  to  the 
adoption  of  the  constitution;  so  far,  therefore,  as  not 
inconsistent  with  the  latter  instrument,  this  charter  re- 
mained in  force  after  the  adoption  thereof. 

The  fact  that  it  is  local  or  special  legislation  does  not, 
under  the  circumstances,  affect  its  validity.  The  People 
ex  rel.  v.  Commissioners  of  Orand  County^  6  Col.  202. 

Eelator  claims  that  the  declaration  in  this  charter 
clothing  the  police  judge  of  Georgetown  with  power  to 
act  as  a  justice  of  the  peace  for  the  entire  precinct,  is 
void;  he  argues  that  it  is  inconsistent  with  one  of  the 
constitutional  provisions  relating  to  justices  of  the  peace. 

The  correctness  of  relator's  position  might  be  conceded. 
For  the  purposes  of  this  case,  however,  it  is  unnecessary 
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to  decide  the  question.  If  we  assume  that  he  is  right,  it 
hy  no  means  follows  that  the  charter  is  void  wherein  it 
created  the  office  of  police  judge  and  clothes  him  with 
power  to  dispose  of  cases  arising  under  the  town  ordi- 
nances. 

The  two  offices  and  jurisdictions  are  entirely  distinct; 
the  provisions  relating  thereto  are  in  no  way  dependent 
u^n  each  other.  The  principal  purpose  of  the  legisla- 
ture unquestionably  was  to  create  the  office  of  police 
judge,  and  give  the  person  elected  thereto  power  to  pun- 
ish for  violations  of  the  town  ordinances;  to  this  extent, 
the  provision  is  not  in  the  slightest  degree  inconsistent 
with  the  constitution;  on  the  contrary,  that  instrument 
authorizes  the  creation  of  this  office.    See  art.  VI,  sec.  1. 

Since,  therefore,  the  objection  of  special  legislation  is 
not  good,  so  far  the  charter  provision  under  considera- 
tion is  perfectly  valid.  The  addition  thereto  of  a  clause 
authorizing  the  police  judge  to  fill  the  office  and  perform 
the  duties  of  justice  of  the  peace,  would  not,  even  if  such 
extension  of  power  were  obnoxious  to  the  constitution, 
render  the  whole  section  void;  such  addition  might  be 
regarded  as  surplusage. 

This  is  clearly  one  of  those  cases  where  the  valid  en- 
actment does  not  fall  with  the  void  provision,  if  such 
there  be.  Trippe  v.  Overacker  (ante^  page  72);  The 
Board  of  Co.  ComnCrs  v.  Owerty  antej  page  467.  The  com- 
plaint declares  that  respondent  disclaims  the  right  to  fill 
the  position  and  discharge  the  duties  of  justice  of  the 
peace;  it  charges  him  only  with  occupying  the  office  and 
performing  the  duties  of  police  judge  as  provided  in  the 
town  charter.  It  entirely  fails  to  state  facts  showing  a 
usurpation  of  the  latter  position  by  him. 

Relator's  argument  questions  the  existence  of  the  office; 
he  does  not  contend  that  if  there  is  a  de  jure  office,  his 
complaint  is  sufficient  to  impeach  respondent's  right  to 

fill  it. 
The  fact  that  respondent  is  also  authorized  to  preside 
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at  the  meetings  of  the  selectmen^  and  to  exercise  other 
powers  usually  devolved  upon  the  mayor,  is  not  material. 
Greorgetown  has,  under  the  charter,  no  mayor,  and  we 
are  aware  of  no  constitutional  declaration  which  renders 
void  the  prior  territorial  legislative  enactment  requiring 
the  pohce  judge  to  fill  this  office  also,  and  perform  the 
duties  connected  therewith. 

The  foregoing  conclusions  render  unnecessary  a  discus- 
sion of  the  further  questions  presented. 

The  judgment  will  be 

Affirraed, 


Irwine  et  al.  v.  Wood  et  al. 

1.  A  demurrer  for  miBjoinder  of  parties  must,  under  the  code,  state 

specifically  in  what  the  misjoinder  consists. 

2.  Upon  a  contract  expressing  a  seyerai  liability  of  the  defendants, 

they  may,  under  the  code,  be  joined  in  an  action  thereon.    This 
construction  is  in  accord  with  the  reform  spirit  and  express  purpose 
of  the  code  practice. 
8.  A  separate  judgment  may  be  proper,  and  may,  in  some  cases,  be 
necessary,  whenever  a  several  suit  might  have  been  brought. 

Appeal  from  District  Court  of  Gunnison  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Thomas,  McDougal  and  Thomas,  for  appel- 
lants. 

Messrs.  Belfokd  and  Ee^d,  for  appellees. 

Stone,  J.  The  point  relied  upon  by  appellants  for  re- 
versal of  the  judgment  is,  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  complaint,  on  the  ground  of 
misjoinder  of  the  defendants. 

The  suit  was  upon  a  written  contract,  one  clause  of 
which  was  as  follows:  "That  the  said  Burchinell,  Wood 
and  Clark,  parties  of  the  first  part  (each  for  himself  and 
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not  for  the  others,  and  in  so  &r  as  his  interest  may  ap- 
pear in  said  claims),  agree  to  furnish  provisions  to  said 
Irwine  and  Jerome^  the  parties  of  the  second  part  to  this 
contract,"  etc. 

The  complaint  was  demurred  to  on  the  ground  (among 
others)  of  a  misjoinder  of  parties  defendant,  and  the 
demurrer  was  sustained  by  the  court  upon  that  ground 
expressly.  We  think  this  was  error.  Section  56  of  the 
code  (Revision  of  1883)  provides  that  a  demurrer  may 
be  disregarded  which  does  not  distinctly  specify  the 
grounds  upon  which  any  of  the  objections  to  the  com- 
plaint are  taken. 

I.  In  this  case  the  demurrer  should  have  specified  in 
what  the  misjoinder  consisted;  which  of  the  parties  de- 
fendant were  mis  joined,  and  why;  since  it  was  on  the 
ground  alone  that  a  joint  action  would  not  lie,  it  must 
be  admitted,  nevertheless,  that  under  the  code  practice 
the  action  was  good  against  some  one  of  the  defendants; 
at  least,  if  the  complaint  set  out  a  good  cause  of  action 
against  any  one  of  the  defendants,  a  joint  demurrer  by 
all  on  the  ground  of  misjoinder  was  bad.  Pomeroy, 
Rem.  sees.  289,  290,  291. 

n.  The  ground  in  support  of  the  demurrer  presented 
in  argument,  and  upon  which  the  court  below  appears  to 
have  sustained  it,  is  that  the  contract,  which  was  the 
foundation  of  the  action,  expressed  a  several  liability  of 
the  defendants,  and  that  therefore  they  could  not  be 
joined  in  the  same  action. 

The  only  authorities  cited  in  support  of  the  ruling  of 
the  court  upon  this  point  are  those  under  the  practice  at 
common  law.  This  rule  of  practice  has  been  swept  away 
by  the  Codes  of  Civil  Procedure  in  most  of  the  states 
where  the  code  practice  prevails.  Section  IS  of  our  own 
code  (Revision  of  1883)  declares  that  "  Persons  jointly  or 
severally  liable  upon  the  same  obb'gation  or  instrument^  in- 
cluding the  parties  to  bills  of  exchange  and  promissory 
notes,  and  sureties  on  the  same  or  separate  instruments, 


1884]  Ibwine  et  al.  v.  Wood  kt  al.  479 

maj  all,  or  any  of  them,  be  included  in  the  same  action 
at  the  option  of  the  plaintiff." 

The  case  of  Wilde  &  Co.  v.  Haycraft  et  al.  2  Duvall 
(Ky.),  309,  where  the  contract  was  a  guaranty,  in  which 
the  defendants  each  expressly  bound  himself  in  a  sepa- 
rate liability  for  a  specific  amount  less  than  the  aggregate 
sum  of  the  guaranty,  is  in  point.  The  defendants  were  all 
joined  in  one  action  upon  the  contract,  and  the  petition 
was  dismissed  in  the  court  below  upon  a  demurrer  speci- 
fying, among  other  causes,  that  a  joint  suit  could  not  be 
maintained.  The  supreme  court  reversed  the  judgment, 
and  in  passing  upon  this  point,  under  a  provision  of  the 
Civil  Code  of  that  state  (Kentucky),  substantially  the 
same  as  the  one  quoted  from  our  own,  say: 

^'In  this  case  there  is  but  one  contract,  and  it  is  the 
same  contract,  between  the  same  parties,  but  several  as 
to  its  obligations;  and  neither  the  language  nor  the  pre- 
sumed object  of  the  quoted  section  of  the  code  can  be 
constructively  restricted  to  a  several  contract  binding 
each  separate  obhgor  for  the  whole  amoimt  of  their  ag- 
gregate liabilities.  The  letter  of  the  section  certainly 
authorizes  no  such  restriction,  and  the  policy  of  avoiding 
a  vexatious  multiplicity  of  actions  for  a  breach  of  the 
same  contract  would  apply  equally  to  every  contract 
made  at  one  and  the  same  time  by  the  same  parties,  sev- 
erally liable  upon  it.  The  joint  action  as  chosen  is, 
therefore,  in  our  opinion,  a  proper  legal  remedy. '^ 

That  the  same  construction  is  given  to  similar  provis- 
ions of  the  Codes  of  Procedure  of  other  states,  see  the 
following  cases:  Decker  v.  Trilling  et  al.  24  Wis.  610; 
The  State  ex  rel.  etc.  v.  Roberts^  40  Ind.  452;  The  People 
V.  Lone  et  cU.  25  Cal.  620;  Parker  v.  Jackson,  16  Barb. 
33;  Pomeroy's  Eemedies,  sec.  292. 

This  construction  of  the  provision  in  question  is  un- 
doubtedly in  accord  with  the  reform  spirit  and  express 
purpose  of  the  code  practice  in  seeking  to  avoid  the  mul- 
tiplicity of  suits  under  the  former  practice,  wherever  the 
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respective  rights  and  liabilities  of  parties  arising  out  of 
the  same  contract  might  as  justly,  conveniently,  and  with 
less  expense,  be  determined  in  one  action  as  in  two  or 
more. 

In  the  case  at  bar,  the  liabilities  of  each  and  all  of  the 
parties  joined  as  defendants  arise  out  of  the  same  con- 
tract embodied  in  the  one  instrument  of  writing  as 
averred  by  the  complaint,  and  the  latter,  therefore,  was 
not  obnoxious  to  the  demurrer  on  the  ground  of  misjoin- 
der of  parties. 

III.  As  the  case  wiU  be  remanded  for  trial,  it  is  not 
out  of  place  to  observe  that  if  the  trial  should  eventuate 
in  a  judgment  against  the  defendants,  a  separate  judg- 
ment against  each  found  liable  would  be  proper,  inas- 
much as  the  liability  of  each  is  expressed  in  the  contract 
to  be  not  only  several  but  differing  in  extent,  proportion- 
ate to  the  respective  and  different  interest  of  each  in  the 
property  specified.     Civil  Code,  sees.  199,  200  (Rev.  1883). 

A  several  judgment  is  proper,  it  seems,  and  may  in 
some  cases  be  necessary,  whenever  a  several  suit  might 
have  been  brought.  Parker  v.  JacTcsoUy  16  Barb.  33; 
Decker  v.  Trilling^  24  Wis.  610;  People  v.  Edwards,  9 
Cal.  286. 

The  judgment  is  reversed  and  the  cause  remanded. 

Beversed. 


BErrHMAK  V.  Brandenburg. 

1.  Section  1498  of  the  General  Statutes,  regarding  the  change  in  the 

terms  of  a  lease,  applies  to  tenancies  from  month  to  month,  and 
not  to  a  tenancy  for  one  month. 

2.  A  tenant  of  demised  premises  holding  over  is  deemed  in  law  to  hold 

88  tenant  at  the  same  rent  previously  paid,  if  there  be  no  new 
agreement.  But  if  he  has  notice  from  his  landlord  that,  in  case  he 
retains  possession,  he  must  pay  a  higher  rent,  specified  as  to  amount 
at  the  time,  he  must  be  deemed  to  assent  to  such  increased  rental 

Error  to  County  Court  of  Arapahoe  Countfi. 
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The  case  is  stated  in  the  opinion. 

Mr.  James  H.  Brown,  for  plaintiff  in  error. 

Messrs.  Waldheimer  and  Jenkins  and  Mr.  L.  C.  Rock- 
well, for  defendant  in  error. 

Helm,  J.  The  tenancy  avenged  and  proven  by  plaintiff 
in  the  court  below  was  for  a  single  month;  it  was  not  a 
tenancy  "from  month  to  month,"  within  the  meaning  of 
section  1493  of  the  General  Statutes.  The  provisions, 
therefore,  of  this  section  regarding  a  change  in  the  terms 
of  lease,  have  no  application  to  the  contract  now  under 
consideration.     Stopplekamp  v.  Mangeot,  42  Cal.  316. 

If  plaintiff's  action  had  been  brought  under  this  pro- 
vision it  could  not  be  maintained;  for  the  notice  served 
upon  defendant  was  not  a  proper  compliance  therewith. 
It  is  not,  and  was  not  intended  to  be,  a  "notice  to  quit," 
under  section  1504  of  the  General  Statutes. 

Plaintiff  contends  that,  in  view  of  the  proviso  embodied 
in  the  latter  statute,  no  notice  was  necessary  to  terminate' 
the  tenancy  existing  in  this  case.  His  position  is  that 
this  tenancy  was,  by  contract,  to  end  on  a  day  certain, 
viz.,  July  31st;  that  thereafter  he  was  entitled  to  the  pos- 
session without  notice;  that  he  then  had  the  right,  inde- 
I)endently  of  statute,  to  let  the  premises  to  another,  or 
relet  them  to  defendant  on  such  terms  as  defendant  and 
himself  might  mutually  agree  upon;  and  that  his  notice 
to  defendant  on  the  21st  of  July  was  in  the  nature  of  a 
proposition  which,  by  defendant's  consent  and  acquies- 
cence, became  binding  upon  him  as  a  new  contract  for  the 
month  of  August. 

We  are  inclined  to  agree  with  plaintiff  in  error  in  these^ 

conclusions.    There  is  no  dispute  but  that  the  originali 

entry  and  continued  possession  of  defendant  was  that  of 

a  tenant;  and  the  relation  of  landlord  and  tenant  existed' 

between  the  parties  during  the  month  of  August. 

The  notice  in  this  case  was  not  formal  as  a  propositicnn 
Vou  vn— 81 
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for  a  new  contract,  but  it  was  sufficient  to  advise  defend- 
ant that,  if  he  held  over  after  the  expiration  of  the  lease, 
he  must  pay  an  increased  rental.  He  made  no  objection 
whatever  to  the  increase  proposed,  quietly  remained  in 
possession  during  the  month  of  August,  and  must  be 
held  to  have  accepted  the  conditions  of  the  new  contract. 

The  law  on  this  subject  is,  in  our  judgment,  correctly 
stated  as  follows: 

^^  A  tenant  of  demised  premises,  holding  over  after  the 
expiration  of  his  term,  is  deemed,  in  law,  to  hold  over  as 
tenant  at  the  same  rent  he  had  previously  paid,  if  no  new 
agreement  is  made.  But  if  he  has  notice  from  the  land- 
lord that,  if  he  retains  possession,  he  must  pay  a  higher 
rent,  specified  as  to  amount  at  the  time,  he  must  be 
deemed  to  assent  to  pay  such  increased  rent. "  Mack  v. 
Bnrty  5  Hun,  28,  and  cases  cited.  See,  also,  Higgins  t*. 
Halligany  46  IlL  173;  Hunt  v.  Bailey,  39  Mo.  257;  Oriffin 
V.  Knisely,  75  HI.  41;  Hoffv.  Baum,  21  Cal.  121;  Roberts 
V.  Howard,  14  E.  C.  L.  R.  648. 

A  difference  will  be  observed  among  some  of  the  fore- 
going cases  upon  an  allied  question  not  here  presented. 
In  Hunt  V.  Bailey,  it  seems  to  be  held  that  if,  upon  re- 
ceipt of  the  notice,  the  tenant  objects  to  the  terms  in- 
creasing his  rent,  and  indicates  an  intention  not  to  pay, 
although  he  continues  to  hold  the  possession  of  the 
premises  without  any  further  correspondence  with  his 
landlord,  he  will  not  be  liable  for  such  increase;  while  in 
Oriffin  V.  Knisely,  the  court  declare  that  by  such  con- 
tinued possession  after  objection,  he  will  be  deemed  to 
have  changed  his  mind  and.acceded  to  the  new  condition. 

No  such  objection  was  made  by  defendant  until  the 
month  expired,  and,  therefore,  we  are  not  now  required 
to  express  an  opinion  upon  this  particular  question. 

The  »ituation  of  defendant  in  the  case  before  us  is 
Analogous  to  that  of  one  who,  ^*  contemplating  entering 
into  possession  of  the  lands  of  another,  to  occupy  for 
use,  is  informed  by  the  lessor  that  he  can  do  so  upon 
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terms  stated,  *  *  *  and  the  party  thereafter  makes 
entry,  occupies  and  uses  the  land." 

Upon  principle,  the  same  rule  should  govern  both  cases. 
But  this  court  has  said,  in  the  latter  case,  that  ^'  it  is  a 
good  acceptance  of  the  terms  proposed,  and  he  will  be- 
come thereby  bound,  under  an  implied  contract,  to  pay 
the  sum  named."    Dickson  v.  Moffat y  5  Col.  114. 

As  already  suggested  by  the  pleadings  and  proofs,  we 
are  advised  that  plaintiff  is  treating  defendant  as  a  ten- 
ant imder  an  implied  contract  of  rental.  Upon  the  ex- 
piration of  the  lease  for  July,  plaintiff  elected  not  to 
regard  defendant  as  a  trespasser,  but  to  continue  the  ten- 
ancy under  the  new  conditions  theretofore  proposed. 

Entertaining  these  views,  it  follows  that  we  must 

reverse  and  remand  the  cause. 

Reversed. 


Herfort  v.  Cramer. 

1.  An  affidavit  in  attachment,  stating  as  ground  therefor  ''that  the  de- 

mand is  due  on  express  contract  for  the  direct  payment  of  money, 
to  wit,  upon  three  several  promissory  notes  now  overdue,"  and 
giving  the  amount,  held  a  good  ground  of  attachment  under  the 
fourteenth  subdivision  of  the  attachment  act. 

2.  The  connected  structure  of  a  pleading  cannot  be  destroyed  or  dis- 

joined at  the  pleasure  of  the  pleader,  and  its  disconnected  aver- 
ments separately  demurred  to. 

8.  A  pleading,  to  be  subject  to  demurrer,  must  present  defects  so  sub- 
stantial in  their  nature,  and  so  fatal  in  their  character,  as  to  au- 
thorize the  court  to  say  —  taking  aU  the  facts  to  be  admitted  —  that 
they  furnish  no  cause  of  action  whatever. 

4  Upon  discovery  of  fraud  in  a  contract  of  sale,  the  vendee  has  his 
election  to  rescind  the  sale  and  return  the  property,  or  to  retain 
the  property  and  prosecute  his  claim  for  damages,  either  by  orig- 
inal action  or  as  a  counterclaim  to  an  action  against  him  for  the 
purchase  money  brought  by  the  party  committing  the  fraud. 

6.  It  is  well  settled  that  the  good  will  of  a  business  may  have  a  prop- 
erty value  and  form  the  subject-matter  of  a  contract  and  sale ;  and 
the  contract  being  an  entirety,  for  the  stock  and  good  will,  the 
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vendor  may  not  relieve  himself  of  liability  by  proving  that  the 

stock  was  worth  the  amount  of  the  purchase  money. 
0.  If  the  property  sold  is  more  valuable  than  the  consideration  ex- 

jwessed  in  the  contract,  the  profits  of  the  bargain  legitimately 

belong  to  the  purchaser. 
7.  The  rule  for  the  estimation  of  damages  resulting  from  fraudulent 

representations  in  the  sale  of  both  real  and  personal  property  is  the 

same.    It  is  to  ascertain  the  difPerence  between  the  value  of  the 

property  as  it  actually  existed  on  the  day  of  sale,  and  its  value  as 

it  was  represented  to  be, 
B,  In  alleging  damages  it  is  only  necessary  to  particulaily  specify  the 

items,  when  the  damages  claimed  are  not  the  direct  and  necessary 

consequence  of  the  wrong  complained  of. 
9.  In  this  case  heid  that  the  fact  that  the  demands  sued  on  were  ss- 

signed  to  plaintiff  does  not  exonerate  him.    It  is  charged  that  the 

false  representations  were  made  by  him,  and  he  must  be  held  pe^ 

sonally  responsible  for  the  consequences. 

Error  to  County  Court  of  Lake  County. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  S.  Weston,  for  plaintiff  in  error,  ex  parte. 

Beck,  C.  J.  This  case  is  submitted  ex  parte  by  plaint- 
iff in  error  upon  a  rather  meager  brief,  considering  the 
fact  that  the  points  raised  involve  important  questions  of 
practice. 

The  finrt  error  assigned  is,  that  the  court  erred  in  issu- 
ing an  attachment  on  an  insufficient  affidavit. 

The  affidavit  was  made  under  the  fourteenth  subdivis- 
ion of  the  attachment  law  (Civil  Code,  1883,  p.  30),  and 
merely  states  as  ground  for  attachment,  that  the  demand 
is  due  on  express  contract  ^'for  the  direct  payment  of 
money,  to  wit,  upon  three  several  promissory  notes  now 
overdue,  amounting  to  the  sum  of  $1,797.50,  besides  in- 
terest." 

The  qucere  suggested  is,  wheth^  it  is  sufficient  to  au- 
thorize the  issuing  of  a  writ  of  attachment,  that  the  affi- 
davit state  merely  the  ground  mentioned  in  thisfourteenth 
subdivision  of  the  act,  or  whether  some  other  ground 
must  not  be  stated? 
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This  question  was  passed  upon  by  this  court  at  the  De- 
cember term  last,  in  the  case  of  Simmons  v.  Calif omia 
Powder  Co.  {ante,  p.  285),  wherein  it  was  held  that 
notwithstanding  the  awkwardness  of  the  phraseology, 
and  the  misplacing  of  said  fourteenth  subdivision  in  the 
attachment  act,  and  the  error  in  numbering,  it  was 
intended  to  define  a  separate  and  additional  cause  of  at- 
tachment. 

The  first  error,  therefore,  is  not  well  assigned. 

The  second  and  third  errors  assigned  are  more  serious. 
They  question  the  rulings  of  the  court  below  in  sustain- 
ing the  plaintiffs  demurrer  to  portions  of  the  defendant's 
answer. 

A  brief  summary  of  the  pleadings  is  necessary  to  an 
understanding  of  the  points  involved. 

The  plaintiff  below,  Joseph  C.  Cramer,  sued  the  de- 
fendant, Lewis  Herfort,  upon  three  promissory  notes, 
one  for  the  sum  of  $1,000,  payable  to  David  Eingle,  and 
signed  by  both  defendant  and  plaintiff. 

The  other  two  notes  were  for  the  sum  of  $500  each, 
were  payable  to  the  order  of  J.  C.  Cramer  &  Co.,  and 
were  signed  by  the  defendant  only. 

The  complaint  alleges  that  the  plaintiff  signed  the  first 
note  as  security  for  the  defendant,  to  enable  the  latter  to 
borrow  of  the  payee  the  sum  of  $1,000;  that  the  defend- 
ant paid  the  accrued  interest  thereon,  less  the  sum  of  $16, 
and  no  more;  and  that  the  plaintiff  was  compelled  to  pay 
the  principal  sum  and  balance  of  interest,  and  now  holds 
the  note,  etc. ;  that  the  two  $500  notes  were  transferred  to 
him  by  the  firm  of  J.  C.  Cramer  &Co.,  and  that  plaintiff 
is  the  owner  thereof. 

The  portion  of  the  answer  covered  by  the  first  and 
second  grounds  of  demurrer  alleges,  in  substance,  that  the 
obligations  mentioned  were  executed  by  the  defendant 
in  consideration  of  an  agreement  entered  into  between 
him  and  the  firm  of  J.  C.  Cramer  &  Co.,  whereby  the 
said  fii*m  sold  and  transferred  to  the  defendant  their  en- 
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tire  water-cart  outfit,  together  with  the  good  will  of  the 
water-supplying  business  theretofore  carried  on  by  said 
J.  C.  Cramer  &  Co.,  in  the  city  of  LeadviUe.  The 
property  used  in  connection  with  the  business  consisted 
of  seven  water  carts,  fourteen  horses  and  necessary  equip- 
ments. By  the  terms  of  the  agreement  the  defendant 
became  obligated  to  pay  for  said  business  and  property 
the  sum  of  $4,500. 

He  alleges  that  he  was  induced  to  enter  into  this  agree- 
ment by  means  of  representations  made  to  him  by  the 
plaintiff,  J.  C.  Cramer,  that  the  business  was  paying;  his 
firm  $600  per  month,  clear  of  running  expenses;  that  it 
would  pay  the  defendant  at  the  same  rate,  clear  of  run- 
ning expenses,  and  that  defendant  could  easily  pay  for 
the  property  out  of  the  net  proceeds  of  the  business, 
before  the  maturity  of  the  notes  for  the  purchase  money. 

Defendant  alleges  that  these  representations  were  false 
and  fraudulent,  and  were  wilfully  made  by  the  plaintiff 
for  the  purpose  of  defrauding  and  injuring  him;  that  the 
property  and  business  did  not  pay  anything  above  run- 
ning expenses,  either  to  the  firm  of  J.  C.  Cramer  &  Co. 
or  to  the  defendant,  and  that  it  was  incapable  of  being 
made^to  pay  any  more. 

He  avers  that  the  $1,000  note  was  executed  for  the 
purpose  of  obtaining  a  loan  of  the  sum  mentioned,  to  be 
applied  as  a  cash  payment  upon  the  contract,  and  that  it 
was  obtained  and  paid  over  to  the  said  firm,  and  that  the 
plaintiff'  and  his  copai-tners  had  the  full  benefit  thereof. 
He  further  states  it  was  part  of  the  agreement  with  said 
firm  that  the  plaintiff  should  execute  said  note  as  surety. 

The  defendant  avers  that  he  was  induced  to  execute 
said  note,  for  the  purpose  of  procuring  the  loan  aforesaid, 
by  the  false  and  fraudulent  representations  of  the  plaint- 
iff, and  that  he  was  induced  to  execute  the  two  $500 
notes  by  the  same  fraudulent  conduct,  and  that  in  conse- 
quence of  said  fraudulent  representations  he  has  been 
injured  in  the  sum  of  $2,000. 


1884.]  Herfort  v.  Cramer.  487 

A  demurrer  was  sustained  io  this  portion  of  the  answer, 
and  the  defendant  elected  to  standby  the  answer. 

The  correctness  of  this  ruling  is  now  questioned  by  the 
second  and  third  assignments  of  error. 

There  was  a  trial  upon  an  issue  raised  upon  another 
portion  of  the  answer,  which  set  up  a  different  ground 
of  defense,  and  a  finding  and  judgment  for  the  plaintiff. 

We  are  not  advised  wherein  the  defense  or  counter- 
claim stated  was  supposed  by  the  court  to  be  defective, 
save  by  the  demurrer  itself,  which  says,  referring  to  a 
part  of  the  defense,  designated  by  certain  words  and 
lines,  ^Hhatthe  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  nor  does  the  same  consti- 
tute any  defense  to  plaintiff's  caus6  of  action,  or  to  any 
of  the  causes  of  action  set  forth  in  plaintiff's  com- 
plaint." 

The  residue  of  this  defense  is  separately  demurred  to 
ux)on  the  same  grounds. 

We  observe,  in  the  first  place,  that  whatever  defects 
may  exist  in  the  portion  of  the  answer  under  considera- 
tion, the  demurrer  is  still  more  defective.  The  attempt 
thus  made  to  separate  the  averments  descriptive  of  the 
fraud  practiced  upon  the  defendant  into  two  distinct  of- 
fenses, seems  to  be  wholly  without  pretext.  This  por- 
tion of  the  answer  does  not  purport  to  state  two  grounds 
of  defense,  but  the  single  ground  that  the  defendant  was 
induced  to  enter  into  the  contract  of  purchase  through 
fraud,  and  that  he  has  been  injured  thereby  in  the  sum 
stated. 

Treating  it,  however,  as  two  distinct  defenses,  the  lan- 
gnB/ge  of  the  demurrer  is,  "  comes  now  the  said  plaintiff 
and  demurs  to  all  that  part  of  the  defendant's  said  an- 
swer made  and  filed  herein,  from  and  including  the  four- 
teenth line,"  etc.,  and  assigning  the  ground  of  demurrer 
above  stated.  It  then  proceeds:  ^'  And  the  said  plaintiff, 
further  demurring  to  said  answer,  demurs  to  all  that  part 
of  the  said  answer  from  and  including  the  words  ^  that 
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said  note/  in  line  number  ten,"  etc.,  and  ccmcludes  with 
the  same  objection  above  stated* 

The  connected  structure  of  a  pleading  cannot  thus  be 
destroyed  or  disjoined  at  the  pleasure  of  a  pleader,  and 
its  disconnected  averments  separately  demurred  to.  Such 
a  practice  is  not  to  be  tolerated. 

We  will,  however,  proceed  to  inquire  whether  this 
portion  of  the  answer  contained  sufficient  facts  to  con- 
stitute a  cause  of  action  or  ground  of  defense. 

In  Bliss  upon  Code  Pleading,  sec.  425,  it  is  said  of  a 
demurrer  for  the  objection  here  made,  that  the  pleading 
to  be  subject  to  demurrer  '*  must  present  defects  so  sub- 
stantial in  their  nature,  and  so  fatal  in  their  character,  as 
to  authorize  the  court  to  say  —  taking  all  the  facts  to  be 
admitted  —  that  they  furnish  no  cause  of  action  what- 
ever." 

Now,  regarding  the  averments  of  the  answer  to  be 
true,  there  is  presented  as  a  counterclaim  to  the  cause  of 
action,  the  following  facts: 

The  defendant  was  induced,  by  representations  made 
by  the  plaintiff,  to  purchase  what  he  was  led  to  believe 
was  a  highly  remunerative  business,  obligating  himself 
to  pay  therefor,  together  with  the  stock  necessary  to 
operate  the  same,  the  sum  of  $4,500.  The  representa- 
tions were  not  true,  and  the  plaintiff  knew  them  to  be 
false  when  he  made  them.  He  represented  that  the 
business  was  paying  his  firm,  and  would  pay  the  defend- 
ant, $600  per  month  over  and  above  running  expenses, 
whereas  the  fact  was  that  it  was  not  paying  the  proprie- 
tors anything  at  the  time  of  the  sale,  and  could  not  be 
made  to  pay  anything  over  running  expenses.  The  rep- 
resentations were  fraudulently  made  for  the  purpose  of 
inducing  the  defendant  to  purchase  a  worthless  business 
and  the  property  connected  therewith.  Being  a  private 
business  enterprise,  the  facts  whether  or  not  it  was  a 
profitable  enterprise,  and  to  what  extent,  were  peculiarly 
within  the  knowledge  of  the  plaintiff  and  the  partners 
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whom  he  represented.  The  defendant  is  not  presumed 
to  have  had  any  knowledge  on  the  subject  except  as  ob- 
tained from  the  owners.  He  relied  upon  the  statements 
made  to  him  on  their  behalf,  as  he  had  a  right  to  do,  and 
dealt  with  them  as  with  honest  men.  The  result  was 
that  he  was  grossly  deceived  and  defrauded.  Instead  of 
getting  what  he  contracted  for  —  an  established  and  re- 
munerative business, — he  found  himself  incumbered  with 
an  enterprise  that  yielded  no  profit  whatever,  and  with 
property,  a  considerable  portion  of  which  was  useless  for 
any  other  purpose  than  the  water-supplying  business, 
for  which  specific  purpose  he  had  purchased  it. 

As  a  consequence  of  the  deception  practiced  upon 
him,  the  defendant  says  he  is  damaged  in  the  sum  of 
$2,000. 

The  foregoing  are  all  the  material  averments,  and  we 
discover  nothing  omitted  which  is  necessary  to  be  stated 
in  order  to  entitle  the  defendant  to  recover,  by  way  of 
counterclaim,  such  damages  as  are  the  natural  and  neces- 
sary consequence  of  the  fraud  complained  of. 

It  cannot  be  said  that  upon  discovery  of  the  fraud  ho 
should  have  taken  steps  to  rescind  the  contract,  for  he 
had  his  election  to  rescind  the  sale  and  return  the  prop- 
erty, or  to  retain  the  property  and  prosecute  his  claim  for 
damages,  either  by  an  original  action  or  as  a  counterclaim 
to  an  action  against  him  for  the  purchase  money,  brought 
by  the  party  committing  the  fraud.  Whitney  v.  Allaire, 
4  Denio,  656;  Lilly  v.  Randall,  3  Col.  298. 

Nor  is  it  a  valid  objection  that  this  portion  of  the  an- 
swer contains  no  averment  of  the  separate  value  of  the 
stock,  aside  from  the  good  will  of  the  business.  The 
contract  was  an  entirety,  and  the  sum  of  $4,500,  con- 
tracted to  be  paid,  was  the  consideration  for  the  whole 
property,  which  included  the  good  will  of  the  water-sup- 
plying business. 

The  defendant  was  entitled  to  the  benefit  of  the  entire 
contract  as  it  was  made,  contemplating  the  res,  or  thing 
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purchased,  as  it  was  represented  to  be,  not  as  it  actually 
proved  to  be. 

It  is  well  settled  that  the  good  will  of  a  business  may 
have  a  property  value,  and  form  the  subject-matter  of 
contract  and  sale.  Cruess  v.  Fessler,  39  Cal.  336;  Morse 
V.  HutchinSj  102  Mass.  439. 

The  plaintiff  could  not  relieve  himself  of  liability  by 
proving  that  the  stock  alone  was  worth  the  sum  of  $4,500. 
The  question  is  not  what  was  the  value  of  the  stockj  but 
how  much  less  was  the  value  of  the  good  vnll  of  the  busi- 
ness and  the  stock,  at  the  time  of  the  purchase,  than  it 
was  represented  to  be  by  the  defendant.  Miller  v.  Bar- 
her  et  al.  66  N.  Y.  558. 

If  the  property  is  more  valuable  than  the  consideration 
named  in  the  contract,  the  profits  of  the  bargain  legiti- 
mately belong  to  the  purchaser.  So,  also,  if  the  seller 
falsely  and  fraudulently  represents  the  property  to  be 
more  valuable  than  it  really  is,  and  the  purchaser  is 
thereby  deceived  and  induced  to  enter  into  a  contract  of 
purchase,  he  is  entitled  to  the  benefits  which  he  would 
have  derived  therefrom  if  the  representations  had  been 
true. 

In  Morse  v.  HutchinSj  supra,  Mr.  Justice  Gray  says: 
**  To  allow  the  plaintiff  *  *  *  only  the  difference  be- 
tween the  real  value  of  the  property  and  the  price  which 
he  was  induced  to  pay  for  it,  would  be  to  make  any  ad- 
vantage lawfully  secured  to  the  innocent  purchaser  in 
the  original  bargain  inure  to  the  benefit  of  the  wrong- 
doer." 

It  is  clear  that  no  material  facts  respecting  the  value 
of  the  property  were  omitted.  The  averment  that  the 
defendant  was  injured  to  the  extent  of  $2,000  is  equiva- 
lent to  an  averment  that  the  property  purchased  was  in 
fact  worth  that  much  less  than  it  was  represented  to  be 
worth.  If  the  averment  should  b6  duly  proven  on  trial, 
the  defendant  would  be  entitled  to  an  allowance  of  the 
sum  stated. 
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The  rule  for  the  estimation  of  damages  resulting  from 
fraudulent  representations  in  the  sale  of  hoth  real  and 
personal  property  is  the  same.  It  is  to  ascertain  the  dif- 
ference between  the  value  of  the  property  as  it  actually 
existed  on  the  day  of  sale,  and  its  value  as  it  was  repre- 
sented to  be.  It  is  thus  stated  in  a  case  involving  the 
sale  of  a  farm:  "The  true  rule,  as  now  settled,  is  the 
difference  between  the  value  of  the  farm  as  represented, 
and  the  actual  value  as  it  was  when  conveyed.  In  other 
words,  how  much  more  would  the  farm  have  been  worth 
if  the  several  representations  made  by  the  defendant, 
which  were  proved  to  be  at  once  false,  fraudulent  and 
material,  had  been  true?"  Wright  v.  Boachy  57  Me.  600; 
citing  Stiles  v.  Whiter  11  Met.  356;  Sedg.  on  Damages 
(5th  ed.),  333,  655,  658.  See,  also.  Miller  et  aJ.  v.  Barber 
et  al.  66  K  Y.  568;  Page  v.  Wdls,  37  Mich.  415,  and 
White  V.  Smith,  54  Iowa,  233. 

The  case  of  Morse  v.  Hutchins,  102  Mass.  439,  was  very 
similar  in  its  principal  features  to  the  case  before  us.  It 
was  an  action  for  damages  arising  from  false  and  fraud- 
ulent representations  touching  the  business  and  profits 
of  a  firm  of  which  the  defendant  was  a  member,  by 
means  of  which  the  plaintiff  was  induced  to  buy  the 
interest  of  the  defendant  in  the  stock  and  good  will  of 
the  firm. 

Upon  the  subject  of  damages,  the  jury  was  instructed 
that  "the  measure  of  damages  would  be  the  difference 
between  the  actual  value  of  the  stock  and  good  will  pur- 
chased, at  the  time  of  the  purchase,  and  the  value  of  the 
same  had  the  representations  been  true."  It  was  held 
that  the  correct  rule  was  announced  in  the  instruction. 

Perhaps  in  the  present  case  the  court  thought  the  facts 
stated  ddd  not  sufficiently  indicate  the  nature  of  the 
damages  claimed,  to  prevent  surprise  at  the  trial,  and 
that  the  defendant  could  not  be  permitted,  as  against  an 
objection,  to  introduce  testimony  on  the  subject. 

The  answer  to  this  objection  is,  that  it  is  only  necessary 
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to  particularly  specify  the  items  when  the  damages 
claimed  are  not  the  direct  and  necessary  consequence  of 
the  wrong  complained  of. 

This  rule  is  not  applicable  to  a  claim  for  general  dam- 
ages, such  as  here  presented.  On  the  contrary,  when 
the  pleading  contains  a  claim  for  general  damages,  sup- 
ported by  a  statement  of  facts  showing  that  the  damages 
claimed  are  the  natural,  necessary  and  direct  consequence 
of  the  wrong  complained  of,  it  is  sufficient,  and  not  sub- 
ject to  demurrer.  Should  proof  of  special  damages  be 
offered  on  trial,  the  objection  can  be  raised  there  that  the 
complaint  or  answer,  as  the  case  may  be,  contains  no 
such  claim. 

•  If,  for  example,  the  defendant  in  this  case  should  offer 
to  prove  under  this  answer,  that,  by  reason  of  the  pur- 
chase of  the  business  and  stock  mentioned,  he  had  lost 
six  months  of  his  time,  which  was  of  the  value  of  $100 
per  month,  an  objection  that  no  such  facts  were  stated  in 
the  answer  would  be  good.  But  proof  that  the  things 
purchased  were  not  as  represented,  and  were  less  valu- 
able, by  a  certain  sum  of  money,  than  they  were  repre- 
sented to  be,  would  naturally  and  necessarily  follow  from 
the  statements  of  the  answer. 

Mr.  Chitty  says:  "  Damages  are  either  general  or  spe- 
cial. General  damages  are  such  as  the  law  implies,  or 
presumes  to  have  accrued  from  the  wrong  complained  of. 
Special  damages  are  such  as  really  took  place,  and  are 
not  implied  by  law,  and  are  either  superadded  to  general 
damages  arising  from  an  act  injurious  in  itself,  as  where 
some  particular  loss  arises  from  the  uttering  of  slander- 
ous words  actionable  in  themselves,  or  are  such  as  arise 
from  an  act  indifferent  and  not  actionable  in  itself,  but 
injurious  only  in  its  consequences;  as  where  words  be- 
come actionable  only  by  reason  of  special  damage*  ensu- 
ing."   1  Chitty,  Pleading,  *411. 

In  Jutte  V.  Hughesy  67  N.  T.  268,  which  was  an  action 
for  injuries  alleged  to  have  been  occasioned  to  plaintifiTs 
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premises  by  the  flow  of  water  and  filth  from  defend- 
ant's premises  adjoining,  in  answer  to  the  objection  that 
special  damages  should  have  been  alleged,  the  court  say: 
-  *  This  doctrine  might  well  apply  in  actions  of  slander, 
and  of  a  kindred  class,  under  the  common  law  practice, 
which  requires  that  special  damages  should  be  specially 
alleged.  Where,  however,  the  damages  necessarily  re- 
sult and  naturally  flow  from  the  injury  complained  of, 
they  may  be  recovered  without  any  special  averment." 

In  Bice  v.  CooUdge,  121  Mass.  393,  398,  which  was  an 
action  for  a  tort,  the  court  say:  "Another  ground  of 
demurrer  is  that  the  declaration  does  not  contain  any 
allegation  of  damage  sufficient  to  constitute  a  legal  cause 
of  action.  The  acts  charged  upon  the  defendants  are 
such  that  the  natural  and  necessary  consequences  of  them 
are  to  injure  the  plaintiff.  Under  the  general  allegation 
of  damage  she  may  recover  damages  for  this  injury,  and 
no  allegation  of  special  damage  is  necessary  to  enable 
her  to  maintain  her  cause  of  action."  See,  also,  Shaw 
V.  Hoffman^  21  Mich.  161,  158;  Miller  v.  Barber  et  oZ. 
66  N.  T.  564;  Boberts  v.  Graham,  6  Wall.  578. 

We  are  of  opinion  that  the  averments  of  the  answer 
show  a  direct  damage  resulting  to  the  defendant  from 
the  wrongful  acts  of  the  plaintiff. 

It  does  not  affect  the  issue  in  this  case  that  the  plaintiff 
sues  for  a  portion  of  the  purchase  money.  In  legal  con- 
templation the  entire  consideration  was  paid  when  the 
defendant  executed  his  obligations  to  that  effect.  The 
defendant  is  entitled  to  a  single  satisfaction  of  his  dam- 
ages; and,  as  above  stated,  he  may  either  bring  an  orig- 
inal action  therefor,  or  set  up  his  demand  as  a  set-off  or 
counterclaim  to  any  action  brought  against  him  by  the 
party  who  committed  the  fraud. 

The  fact  that  the  demands  sued  on  were  assigned  to 
the  plaintiff  does  not  exonerate  him.  It  is  charged  that 
the  false  representations  were  made  by  him,  and  he  must 
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be  held  personally  responsible   for  the   consequences. 
Eaton,  etc.  Co.  v.  Avery,  83  N.  T.  31. 

The  remaining  errors  which  have  been  assigned  relate 
principally  to  matters  concerning  which  the  court  was 
vested  with  large  discretion,  and  we  cannot  say  that  it 
was  not  properly  exercised. 

The  judgment  is  reversed  and  the  cause  remanded. 

Beversed. 


iJ  j«   The  Denver,  South  Park  &  Pacific  Railway  Cto.  v. 

Riley. 

The  provision  in  a  grading  contract,  for  submitting  to  the  chief  en- 
gineer of  one  of  the  contracting  parties,  for  final  decision,  disputes 
upon  matters  referred  to  in  the  contract,  is  valid  and  binding.  It 
is  simply  the  declaration  which  contracting  parties  have  a  right  to 
make,  as  to  what  shall  be  the  mode  of  proof,  or  what  shall  consti- 
tute sufficient  or  conclusive  evidence,  in  case  such  disputes  arise. 
And  the  decision  of  the  engineer  thereon,  in  the  absence  of  fraud 
or  palpable  mistake,  is  flnaL 

Appeal  from  District  Court  of  Arapahoe  County. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Teller  and  Orahood,  for  appellant. 
Messrs.  Browne  and  Putnam,  for  appellee. 

Heijii,  J.  Appellee  brought  this  action  in  the  court 
below  to  recover  from  appellant  a  balance  claimed  to  be 
due  for  grading  seven  sections  of  its  railroad.  This  work 
was  done  under  a  written  contract,  similar  in  form  to 
those  generally  adopted  in  like  cases.  Among  other  pro- 
visions in  this  contract  is  the  following: 

"  And  it  is  further  agreed,  that,  in  case  any  disputes  or 
differences  shall  arise  between  the  company  and  oon- 
tractor,  as  to  the  construction  or  meaning  of  the  agree- 
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ment  and  specificationSj  or  sufficiency  of  the  performance 
of  any  work  to  be  done  under  tty  or  price  to  be  paidy  all 
such  disputes  or  differences  shall  be  referred  to  the  engi- 
neer, who  shall  consider  and  decide  the  same;  and  his 
decision  shall  be  final  to  the  parties,  who  hereby  submit 
all  and  singular  the  premises  to  the  award  and  arbitra- 
tion of  the  engineer,  and  agree  that  the  same  shall  be 
final  and  conclusive  between  them  to  all  intents  and  pur- 
poses whatsoever;  and  it  is  further  agreed  that  the  sub- 
mission to  the  engineer,  touching  all  matters  herein 
contained  agreed  to  be  submitted  to  hith,  shall  be  deemed, 
considered  and  taken  as  an  essential  part  of  this  agree- 
ment, and  not  revocable  by  either  of  the  parties  thereto." 

This  specification  is  perfectly  valid  and  binding.  It  is 
simply  the  declaration  which  contracting  parties  have  a 
right  to  make,  as  to  what  shall  be  the  mode  of  proof,  or 
what  shall  constitute  sufficient  or  conclusive  evidence,  in 
case  disputes  arise  upon  certain  matters  contained  in  the 
contract;  provided  the  evidence  so  stipulated  for  be  not 
illegal.  McMahon  v.  N.  T.  &  E.  B.  R.  20  K  Y.  463; 
Smith  V.  BriggSy  3  Denio,  73;  United  States  v.  BobesoUy 
9  Peters,  371;  Wilson  v.  York  &  M.  L.  B.  B.  Co.  11 
Gill  &  Johnson,  73. 

Appellee  claims  that  the  total  amount  of  work  done 
by  him  was  underestimated  by  the  engineer,  and  that 
consequently  his  compensation  was  less  by  several  thou- 
sand dollars  than  it  should  have  been. 

His  position  is,  and  must  be,  that  the  aggregate  amount 
of  grading  done  under  the  contract  is  not  one  of  the  mat- 
ters as  to  which  the  engineer's  decision  was  to  be  final 
and  conclusive.  Upon  this  view  of  the  contract  adopted 
by  the  court  below,  he  obtained  his  verdict.  Upon  this 
view  alone  could  he  have  maintained  his  action;  for  the 
engineer  had  passed  upon  the  measurements  and  fixed 
the  amount  of  work  performed.  Appellee  charges  no 
fraud  against  the  officer,  nor  does  he  aver  or  attempt  to 
prove  any  such  mistake  on  the  latter's  part  as  will  vitiate 
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his  determination  of  the  question;  these  things  being 
true,  the  engineer's  decision  would  be  final  if  the  matter 
is  covered  by  the  italicised  phrases  in  the  above  paragraph 
taken  from  the  agreement.  Howard  v.  The  Alleghany 
Valley  R  R.  Co.  69  Pa.  St.  489;  Reynolds  v.  Caldivdl, 
51  id.  298;  aReilly  v.  Keons,  52  id.  214;  Condon  v. 
South  Side  R.  R.  Co.  14  Grattan,  302;  Vandertverker  v. 
Vermont  Cent.  R.  R.  Co.  27  Vt.  130. 

Our  decision  upon  the  errors  assigned  in  this  case  must 
therefore  be  controlled  mainly  by  the  construction  we 
shall  give  to  this  portion  of  the  contract.  The  engineer 
mentioned  is  the  chief  engineer  of  the  appellant  com- 
pany. 

The  chief  engineer  of  a  company  engaged  in  the  con- 
struction of  an  extended  line  of  railroad  cannot  be  per- 
sonally on  the  ground  superintending  the  work  of  each 
of  a  number  of  grading  contractors.  As  shown  by  the  rec- 
ord in  this  case,  he  is  obliged  to  leave  the  immediate 
daily  supervision  of  this  work  to  deputy  or  assistant 
engineers;  these  deputies  make  the  necessary  measure- 
ments and  computations  from  time  to  time,  and  report 
the  same  to  their  chief.  They  represent  the  company, 
however,  and  disputes  between  them  and  the  contractor 
concerning  the  work,  are  disputes  between  the  company 
and  contractor.  Such  disputes,  when  referring  to  the 
specified  matters,  are,  therefore,  among  the  disputes  or 
differences  submitted  to  the  chief  engineer  for  arbitra- 
ment. 

With  this  explanation,  let  us  discover  the  true  intent 
of  the  contracting  parties  in  the  foregoing  language  of 
the  agreement. 

It  will  be  noticed  that  measurements  of  the  amount  of 
grading  done  are  not  specifically  mentioned.  It  will 
also  be  observed  that  while  the  "engineer  in  chai^ge  is 
to  make  a  final  estimate  of  all  the  worn  done,"  differences 
concerning  this  "  final  estimate  "  are  not  in  words  sub- 
mitted to  the  final  decision  of  the  chief  engineer;  are 
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these  matters  so  submitted,  by  a  fair  and  reasonable  im- 
plication £rom  the  above^language  employed  in  the  con- 
tract! 

Disputes  on  three  questions  or  classes  of  questions  are 
referred  to  the  engineer  for  decision.  Firsts  as  to  the 
construction  or  meaning  of  the  agreement  and  specifica- 
tions. It  would  not  be  contended  for  a  moment  that  this 
includes  differences  concerning  a  final  estimate  of  the 
total  amount  of  grading. 

Second^  sufficiency  of  the  performance  of  any  work 
to  be  done.  This  evidently  relates  to  the  character  and 
not  the  quantity  of  work  performed  under  the  contract; 
there  might  be  no  dispute  whatever  concerning  the  num- 
ber of  cubic  yards  to  a  given  piece  of  grading^  yet  very 
great  difference  of  opinion  as  to  whether  the  woik  was 
done  in  the  manner  provided  for  by  the  8i)ecifications. 

Thirds  the  price  to  be  paid.  Four  different  kinds  of 
work  in  connection  with  the  jading  were  mentioned  in 
the  contract,  and  a  different  [H-ice  was  payable  for  each, 
viz. :  *'for  earth  excavation,  twenty 'three  cents  per  cubic 
yard;  for  loose  rock,  thirty-five  cents  per  cubic  yard;  for 
solid  rock,  $1  per  cubic  yard;  for  extra  hauling  and  over 
one  hundred  feet,  two  cents  per  cubic  yard  per  one  hun- 
dred feet." 

It  is  obvious  that  in  every  section  graded  there  would 
probably  be  more  or  less  of  each  of  these  different  kinds 
of  excavation,  and  also  a  quantity  of  the  hauling  men- 
tioned. The  expense  of  constructing  a  section  depended 
very  largely  upon  the  relative  amounts  of  these  different 
kinds  of  excavation.  It  was  therefore  of  the  first  im- 
portance to  determine  this  question,  and  settle  which  of 
the  foregoing  prices  should  be  paid  for  a  particular  piece 
of  work.  This  was  also  a  matter  about  which  there 
were  likely  to  be  differences  of  opinion  between  the  con- 
tractor and  the  assistant  engineer  inspecting  the  work. 

It  seems  to  us  the  most  reasonable  conclusion,  that  the 
word  **  price,"  in  the  phrase  under  consideration,  was 
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used  by  the  contracting  parties  with  reference  to  the 
question,  i.  e.,  whether  twenty-three  or  thirty-five  cents, 
or  $1,  or  what  proportion  of  each,  should  be  paid  for  a 
given  quantity  of  grading. 

It  is  true  that  the  aggregate  amount  of  compensation 
could  not  be  ascertained  without  first  making  appropriate 
measurements;  but  the  question  whether  a  given  piece 
of  work  is  "earth  excavation,"  *^ loose  rock"  or  "solid 
rock,"  and,  consequently,  the  price  payable  per  cubic 
yard  therefor,  is  answered  by  inspection  and  not  by 
measurement;  whether  twenty-three  cents  or  $1  shall  be 
paid  per  cubic  yard,  is  a  question  entirely  separate  and 
independent  of  the  interrogatory  as  to  how  many  cubic 
yards  a  piece  of  work  may  contain. 

This  conclusion  concerning  the  meaning  of  the  language 
adopted  in  the  contract  receives  additional  sanction  from 
the  considerations  that  the  form  used  was  doubtless  pre- 
pared.by  attorneys  for  the  appellant  company,  and  that 
provision  for  submission  to  the  engineer  of  disputes  upon 
this  question  could  easily  have  been  placed  in  the  agree- 
ment by  language  free  from  ambiguity. 

The  fact  that  it  was  not  so  embodied  is  an  indication 
that  the  company  did  not  intend  to  have  it  there. 

We  do  not  think  the  district  court  erred  in  its  theory 
of  the  contract;  therefore  the  evidence  objected  to  was 
properly  admitted,  and  the  instructions  fairly  state  the 
law  applicable  to  the  case.  We  conclude  that  the  ques- 
tion as  to  whether  the  amount  of  grading  done  by  appel- 
lant under  the  contract  was  underestimated  by  the 
engineer  might  properly  be  tried  in  this  case.  There  was 
evidence  upon  this  question  on  which  the  jury  might  rest 
the  finding  made;  as  to  its  sufficiency,  they  were  the 
judges,  and  this  is  not  one  of  those  instances  wherein  we 
would  be  warranted  in  disturbing  the  judgment  based 
upon  their  verdict. 

It  will  therefore  be  affirmed. 

Affirmed, 
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Bean  v.  Greqo.  ,  7 

'  18    4001 
7    490 

1.  Under  section  28  of  the  code,  action  apon  a  contract,  wherein  no     is    17 
place  of  performance  is  specified,  may  be  brought  in  the  county 
where  the  plaintiff  resides. 

8.  To  maintain  an  action  at  law  for  the  balance  found  due  upon  a  settle- 
ment of  partnership  accounts,  an  averment  in  the  complaint  of  the 
settlement  is  essential,  and  without  such  averment  the  pleading  is 
fatally  defective. 

8.  A  defective  averment  may  sometimes  be  cured  by  verdict ;  but  the 
entire  absence  of  a  material  averment  is  fatal  to  a  recovery. 

Appeal  from  District  Court  of  Pueblo  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
Messrs.  Simmonds  and  Cobb,  for  appellant. 
Messrs.  Patton  and  Urmy,  for  appellee. 

Helm,  J.  There  is  nothing  in  appellant's  first  objec- 
tion. The  action  was  brought  in  the  county  where  ap- 
pellee, who  was  plaintiff,  resided.  This  is  expressly 
authorized  by  section  28  of  the  code  of  1883.  See  Law  v. 
Brinkery  6  Col.  555.  The  second  assignment  of  error  is 
also  without  merit.  The  change  of  venue  was  demanded 
upon  the  ground  of  the  convenience  of  witnesses.  But  it 
appears  from  the  affidavits  filed,  that  the  expense  and  in- 
convenience to  plaintiff,  occasioned  by  the  change  and 
consequent  delay,  would  have  been  great;  it  appears,  also, 
that  no  sufficient  excuse  was  given  for  not  interposing 
the  motion  at  an  earlier  moment.  Aside  from  these  rea- 
sons supporting  the  court's  rulings,  the  record  shows  that 
the  trial  was  postponed  for  thirteen  days;  that  a  written 
stipulation  was  entered  into  by  the  parties  fixing  a  date 
and  place  for  taking  the  depositions  of  appellant's  absent 
witnesses;  and  that  he  had  ample  time  to  secure  their 
testimony  had  he  desired  so  to  do. 

There  was  no  abuse  of  discretion  or  error  in  denying 
the  application. 
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But  the  principal  objection  relied  on  for  a  reversal  is, 
that  the  action  could  not  be  maintained  in  a  court  of  law, 
there  being  no  averment  in  the  complaint  of  an  account- 
ing and  settlement  between  the  partners;  and  that  all 
evidence  of  such  settlement  ought  to  have  been  rejected 
when  offered  at  the  triaL 

An  action  may  be  maintained  by  one  partner  against 
his  copartner  for  the  balance  foimd  due  upon  a  settle- 
ment of  the  partnership  affairs;  the  better  rule  is  that 
no  express  promise  to  pay  such  balance  need  be  shown; 
it  is  sufficient  if  the  same  has  been  ascertained  and 
agreed  upon  by  the  act  of  both  parties.  But  an  aver- 
ment of  the  settlement  by  the  plaintiff  is  matorial,  and 
without  it  his  complaint  is  fatally  defective. 

The  complaint  in  this  case  states  that,  ^'  at  the  time  of 
dissolution  of  said  partnership,  there  were  in  the  hands 
of  defendant,  A.  J.  Bean,  clear  profits  from  said  business 
to  the  sum  of  $2,183.15."  This  is  the  only  declaration 
in  the  pleading  that  can  possibly  be  construed  as  in  any 
way  referring  to  the  subject  tmder  discussion. 

Is  the  averment  of  a  settlement  and  balance  agreed 
upon  contained  by  fair  and  reasonable  intendment  in  the 
forgoing  language ;  or  are  there  any  facts  stated  therein 
from  which  such  an  averment  can  be  fairly  implied!  The 
rule  is  that  doubtful  language  in  a  pleading  is  construed 
most  strongly  against  the  pleader.  Reversing  this  rule, 
and  construing  this  complaint  most  strongly  in  favor  of 
plaintiff,  can  we  answer  these  questions  in  the  affirma- 
tivef 

The  above  statement,  taken  from  the  complaint,  sim- 
ply declares  that  the  business  resulted  in  profits  instead 
of  losses,  and  names  the  aggregate  amount  of  such  jfcct- 
its.  It  cannot  be  said  that  the  fact  of  plaintiff's  ability 
to  state  the  exact  net  profits  in  dollars  and  cents  implies 
an  accounting  and  settlement;  the  strongest  reasonable 
implication  that  could  be  indulged  in  from  this  statement 
is  that  the  plaintiff  himself  had  examined  the  books,  in- 
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▼estigated  the  businiess  and  ascertained  the  exact  profits. 
This  might  be  absolutely  true,  and  yet  it  might  be 
equally  true  that  the  defendant  had  nothing  whatever  to 
do  with  such  inyestigation,  and  knew  nothing  about  it. 

It  is  argued  by  counsel  for  appellee  that  the  words 
"  clear  profits  '*  have  precisely  the  same  meaning  in  this 
connection  as  would  have  been  expressed  had  the  pleader 
used  instead  the  expression,  ^' ascertained  balance." 

It  is  only  by  the  implication  above  suggested  that  this 
can  be  considered  true.  But  admitting  the  correctness 
of  counsel's  position,  still  his  argument  is  in  no  wise 
strengthened;  for,  quoting  from  his  own  authority,  it  is 
only  when  ^^  an  ascertained  balance  of  profit  remained 
in  the  hands  of  one  of  the  late  partners,  upon  a  general 
settlement  of  accounts,^^  that  an  action  can  be  maintained 
by  the  other  for  the  recovery  of  such  balance.  2  Addison 
on  Ciontracts,  p.  *800. 

The  language  of  the  complaint,  by  reasonable  construc- 
tion, rather  excludes  the  idea  of  intention  to  aver  a  set- 
tlement. The  averment  that  there  were  clear  profits  to 
a  certain  amount  in  the  hands  of  defendant  is  not  such 
as  the  most  inexperienced  pleader  would  be  likely  to  use 
in  stating  that  a  settlement  had  been  made  by  the  par- 
ties, and  an  ascertained  balance  agreed  upon. 

We  are  reluctantly  forced  to  say  that  the  complaint  in 
this  case  entirely  fails  to  aver  a  settlement,  and  that 
therefore  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

This  is  not  an  instance  where  a  material  matter  is 
loosely  or  inartificially  pleaded,  but  one  where  the  same 
is  entirely  omitted. 

We  cannot  agree  with  counsel  in  his  position  that  de- 
fendant was  not  pi*ejudiced  by  this  defect,  and  that  con- 
sequently the  cause  should  not  be  reversed. 

Defendant  first  presented  this  question  by  demurrer, 
which  was  overruled;  he  then  answered,  but  in  no  way 
supplied  or  cured  this  defect  in  the  complaint;  at  the 
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trial  he  objected  to  the  introduction  of  all  evidence  offered 
upon  this  question,  and  duly  preserved  exceptions;  in  his 
motion  for  a  new  trial,  and  also  in  his  assignment  of  er- 
rors, he  renews  the  objection.  He  has  done  nothing  to 
waive  the  defect,  even  were  a  waiver  possible. 

The  jury  found  correctly  upon  the  testimony,  under 
the  court's  instructions;  but  the  evidence,  the  instruc- 
tions, the  verdict  and  judgment  are  none  of  them  sup- 
ported by  the  complaint. 

The  main  issue  actually  tried  was  the  settlement;  this 
issue  was  wholly  unpresented  by  the  pleadings,  and  de- 
fendant omitted  no  opportunity  to  attack  the  proceeding. 

The  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Beversed. 


In  re  Garvey. 

_^^_        1.  The  justices  of  this  court,  acting  singly  out  of  term,  are  without 
m  S  jurisdiction  to  issue  writs  of  habeas  corpus^  or  to  hear  and  deter- 

mine  matters  arising  thereon,  notwithstanding  the  authority  at- 
tempted to  be  conferred  by  the  statute  on  habeaa  eorpiis. 
2.  The  proceeding  by  habeas  corpus  is  the  proper  remedy,  under  the 
statute  of  this  state,  to  protect  the  right  of  persons  chaiged  with 
the  higher  class  of  crimes  to  a  speedy  trial,  according  to  law. 
8.  In  this  case  there  were  four  successive  terms  of  the  district  court, 
and  one  of  the  criminal  court,  to  which  the  case  had  been  trans- 
ferred, at  each  of  which  the  court  had  jurisdiction;  at  any  one  of 
the  terms  the  petitioner  might  have  been  tried,  but  was  not;  the 
failure  to  try  did  not  happen  on  the  petitioner's  application,  he 
being  in  custody  the  entire  time.  Held,  under  the  General  Statutes 
(section  1C16),  upon  which  the  petition  is  based,  that  the  petitioner 
be  discharged. 

In  the  Supreme  Court. 

PETrriON  for  habeas  corpus;  the  facts  are  stated  in  the 
opinion. 

Messrs.  Wells,  Smith  and  Macon,  for  petitioner. 

Attorney- General  D.  F.  Urmy,  for  the  people. 
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Stone,  J.  The  i)etitioner,  who  is  imprisoned  to  an- 
swer to  an  indictment  for  manslaughter,  now  pending 
in  the  criminal  court  of  Arapahoe  county,  prays  to  be 
discharged  of  his  imprisonment  under  the  provisions  of 
the  eighth  section  of  the  Habeas  Corpus  Act  (General 
Statutes,  p.  535),  which  is  in  the  words  following: 

**If  any  person  shall  be  committed  for  a  criminal  or 
supposed  criminal  matter  and  not  admitted  to  bail,  and 
shall  not  be  tried  on  or  before  the  second  term  of  the 
court  having  jurisdiction  of  the  offense,  the  prisoner 
shaJl  be  set  at  liberty  by  the  court  unless  the  delay  shall 
happen  on  the  application  of  the  prisoner.  If  such  court, 
at  the  second  term,  shall  be  satisfied  that  due  exertions 
have  been  made  to  procure  the  evidence  for  or  on  behalf 
of  the  people,  and  that  there  are  reasonable  grounds  to 
believe  that  such  evidence  may  be  procured  at  the.  third 
term,  they  shall  have  power  to  continue  such  case  till  the 
third  term.  If  any  such  prisoner  shall  have  been  ad- 
mitted to  bail  for  other  than  a  capital  offense,  the  court 
may  continue  the  trial  of  said  cause  to  a  third  term,  if  it 
shall  appear  by  oath  or  affirmation  that  the  witnesses  for 
the  people  of  the  state  are  absent,  such  witnesses  being 
mentioned  by  name,  and  the  court  shown  wherein  their 
testimony  is  material." 

The  facts  stated  in  the  petition,  and  shown  by  the 
records,  to  bring  the  case  within  the  provisions  of  the 
statute,  are  that  in  March,  1881,  the  petitioner  was  in- 
dicted for  murder;  that,  before  he  was  subjected  to  trial, 
the  law  of  murder,  as  to  him,  was  repealed;  that,  at  the 
September  term  of  the  district  court  of  Arapahoe  county, 
the  prisoner  was  tried,  upon  said  indictment,  for  murder, 
found  guilty  thereof,  and,  by  said  court,  sentenced  to  the 
penitentiary  for  life.  That  thereafter,  petitioner  prose- 
cuted a  writ  of  error  out  of  the  supreme  court,  to  reverse 
the  judgment  aforesaid,  and  that  said  judgment  was,  at 
the  April  term,  1883,  of  said  supreme  court,  reversed, 
upon  the  ground  that,  owing  to  the  repeal  of  the  law  of 
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murder,  as  aforesaid^  the  petitioner  could  be  proeecuted 
and  punished  for  manslaaghter  only^  under  said  indict^ 
menty  and  thereupon  the  said  cause  was  remanded  to  the 
said  district  court  with  direction  to  proceed  according  to 
law.  That  thereafter^  at  the  April  term^  1883,  of  the 
said  district  court,  the  petitioner  was,  without  any  trial 
whatever,  sentenced  to  imprisonment  in  the  penitentiary 
for  the  term  of  eight  years  for  manslaughter,  and  was 
imprisoned  accoi*dingly.  That  thereafter,  at  the  Decent 
ber  term,  1883,  of  the  supreme  court,  petitioner  applied  to 
be  enlarged  from  said  last  mentioned  imprisonment 
under  the  Habeas  Corpus  Act;  and  thereupon,  by  the 
judgment  of  the  said  supreme  court,  it  was  held  that  the 
said  last  mentioned  judgment  of  the  said  district  court 
was  void  for  want  of  a  trial  and  verdict  upon  said  indict- 
ment; but,  inasmuch  as  it  appeared  that  petitioner  stood 
legally  indicted  of  a  felony,  it  was  ordered  that  he  be 
discharged  from  imprisonment  in  the  penitentiary,  and 
to  be  remanded  to  the  custody  of  the  sheriff  of  Arap- 
ahoe county,  unless  he  should  give  bail  in  a  sum  fixed 
by  this  court. 

It  is  further  shown  that  being  so  remanded  in  pursu- 
ance  of  the  order  of  the  supreme  court  as  aforesaid,  the 
petitioner  was  again  brought  to  the  bar  of  the  said  dis- 
trict court,  whereupon  afterwards  he  interposed  his  mo- 
tion to  be  discharged,  for  that,  although  committed  for 
a  criminal  matter  and  not  having  given  bail,  he  had  not 
been  tried  on  or  before  the  second  term  of  the  court 
having  jurisdiction  of  the  offense,  such  delay  not  hap^ 
pening  on  the  application  of  said  petitioner,  and  that 
therefore  he  was  entitled  to  be  set  at  liberty  in  pur- 
suance of  the  eighth  section  of  the  Habeas  Corpus  Act. 

That  afterwards,  on  or  about  the  4th  day  of  May,  1884, 
the  said  district  court,  without  determining  petitioner's 
said  motion,  transmitted  the  record  of  the  indictment 
and  proceedings  aforesaid  into  the  criminal  court  of  said 
Arapahoe  county,  a  court  having  concurrent  jurisdiction 
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of  said  offense,  and  that  the  motion  aforedaid,  coming  on 
there  to  be  heard,  was  denied  by  said  criminal  com% 
whereupon  the  petitioner  applies  to  be  set  at  liberty  upon 
the  present  writ  of  habeas  corpus  by  this  court. 

The  present  application  of  the  petitioner  was  first 
made  to  me,  as  one  of  the  judges  of  this  court,  at  cham- 
bers, in  vacation,  the  latter  part  of  June  last,  and  a 
question  then  arose  touching  the  jurisdiction  of  the  judges 
of  this  court,  or  either  of  them,  to  act  upon  such  appli- 
cations in  vacation;  and  having  declined  to  entertain 
jurisdiction  in  the  matter,  the  application  was  renewed  to 
the  court  upon  its  convening  at  the  present  session.  The 
same  question,  respecting  applications  for  this  and  other 
writs  of  original  jurisdiction,  has  been  frequently  raised 
before  us  at  chambers,  and  as  frequently  ruled  upon  by 
the  judges,  but  as  no  record  is  made  of  such  proceedings 
in  vacation,  no  written  opinion  declaring  such  ruling 
has  ever  been  filed  by  the  court;  and  hence,  although  this 
question  is  not  a  material  one  in  the  determination  of 
this  application,  since  it  is  presented  to  the  court,  yet  we 
deem  it  not  out  of  place  to  pass  upon  the  question  here, 
in  order  that  it  may  furnish  a  referable  guide  here* 
after. 

The  points,  therefore,  to  be  passed  upon  in  order  are: 

First.  May  the  judges  of  the  supreme  court,  or  either 
of  them,  entertain  jurisdiction  to  hear  and  determine 
such  matters  in  vacation? 

Second.  Does  the  writ  of  habeas  carpus  lie  as  the 
proper  remedy  in  this  case? 

Third.  Ought  the  petitioner  to  be  discharged  or  set  at 
liberty  upon  the  state  of  facts  presented? 

Upon  the  first  question  there  is  very  little  authority  to 
g^de  in  reaching  a  conclusion,  aside  from  the  language 
of  our  state  constitution  bearing  thereon. 

Section  2  of  article  YI  of  the  constitution  declares 
that  '*  The  supreme  court,  except  as  otherwise  provided 
in  this  constitution,  shall  have  appellate  jurisdiction 
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murder,  as  aforesaid,  the  petitioner  could  be  prosecuted 
and  punished  for  manslai^^ter  only^  under  sakl  indict- 
ment, and  thereupon  the  said  cause  was  remanded  to  the 
said  district  court  with  direction  to  proceed  according  to 
law.  That  thereafter,  at  the  April  term,  1883,  of  the 
said  district  court,  the  petitioner  was,  without  any  trial 
whatever,  sentenced  to  imprisonment  in  the  penitentiary 
for  the  term  of  eight  years  for  manslaughter,  and  was 
imprisoned  accoi*dingly.  That  thereafter,  at  the  Deoem- 
ber  term,  1883,  of  the  supreme  court,  petitioner  applied  to 
be  enlarged  from  said  last  mentioned  imprisonment 
under  the  Habeas  Corpus  Act;  and  thereupon,  by  the 
judgment  of  the  said  supreme  court,  it  was  held  that  the 
said  last  mentioned  judgment  of  the  said  district  court 
was  void  for  want  of  a  trial  and  verdict  upon  said  indict- 
ment; but,  inasmuch  as  it  appeared  that  petitioner  stood 
legally  indicted  of  a  felony,  it  was  ordered  that  he  be 
discharged  from  imprisonment  in  the  penitentiary,  and 
to  be  remanded  to  the  custody  of  the  sheriff  of  Arap- 
ahoe county,  unless  he  should  give  bail  in  a  sum  fixed 
by  this  court. 

It  is  further  shown  that  being  so  remanded  in  pureu- 
ance  of  the  order  of  the  supreme  court  as  aforesaid,  the 
petitioner  was  again  brought  to  the  bar  of  the  said  dis- 
trict court,  whereupon  afterwards  he  interposed  his  mo- 
tion to  be  discharged,  for  that,  although  committed  for 
a  criminal  matter  and  not  having  given  bail,  he  had  not 
been  tried  on  or  before  the  second  term  of  the  court 
having  jurisdiction  of  the  offense,  such  delay  not  hap- 
pening on  the  application  of  said  petitioner,  and  that 
therefore  he  was  entitled  to  be  set  at  Uberty  in  pur- 
suance of  the  eighth  section  of  the  Habeas  Corpus  Act. 

That  afterwards,  on  or  about  the  4th  day  of  May,  1884, 
the  said  district  court,  without  determining  petitioner's 
said  motion,  transmitted  the  record  of  the  indictment 
and  proceedings  aforesaid  into  the  criminal  court  of  said 
Arapahoe  county,  a  court  having  concurrent  jurisdiction 
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of  said  off ense^  and  that  the  motion  aforesaid,  coming  on 
there  to  be  heard,  was  denied  by  said  criminal  court, 
whereupon  the  petitioner  applies  to  be  set  at  liberty  upon 
the  present  writ  of  habeas  corpus  by  this  court. 

The  present  application  of  the  petitioner  was  first 
made  to  me,  as  one  of  the  judges  of  this  court,  at  cham- 
bers, in  vacatioD,  the  latter  part  of  June  last,  and  a 
question  then  arose  touching  the  jurisdiction  of  the  judges 
of  this  court,  or  either  of  them,  to  act  upon  such  appli- 
cations in  vacation;  and  having  declined  to  entertain 
jurisdiction  in  the  matter,  the  application  was  renewed  to 
the  court  upon  its  convening  at  the  present  session.  The 
same  question,  respecting  applications  for  this  and  other 
writs  of  original  jurisdiction,  has  been  frequently  raised 
before  us  at  chambers,  and  as  frequently  ruled  upon  by 
the  judges,  but  as  no  record  is  made  of  such  proceedings 
in  vacation,  no  written  opinion  declaring  such  ruling 
has  ever  been  filed  by  the  court;  and  hence,  although  this 
question  is  not  a  material  one  in  the  determination  of 
this  application,  since  it  is  presented  to  the  court,  yet  we 
deem  it  not  out  of  place  to  pass  upon  the  question  here, 
in  order  that  it  may  furnish  a  referable  guide  here- 
after. 

The  points,  therefore,  to  be  passed  upon  in  order  are: 

First  May  the  judges  of  the  supreme  court,  or  either 
of  them,  entertain  jurisdiction  to  hear  and  determine 
such  matters  in  vacation? 

Second.  Does  the  writ  of  habeas  corpus  lie  as  the 
proper  remedy  in  this  case? 

Third.  Ought  the  petitioner  to  be  discharged  or  set  at 
liberty  upon  the  state  of  facts  presented? 

Upon  the  first  question  there  is  very  little  authority  to 
guide  in  reaching  a  conclusion,  aside  from  the  language 
of  our  state  constitution  bearing  thereon. 

Section  2  of  article  YI  of  the  constitution  declares 
that  *'  The  supreme  court,  except  as  otherwise  provided 
in  this  constitution,  shall  have  appellate  jurisdiction 
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only."  ♦  *  *  And  section  8,  following,  reads  as  fol- 
lows: 

"  It  shall  have  power  to  issue  writs  of  habeas  corpus, 
mandamus,  quo  warranto^  certiorari,  injunction  and 
other  original  and  remedial  writs,  with  authority  to  hear 
and  determine  the  same." 

This  language  confers  jurisdiction,  in  respect  of  rem- 
edies under  the  several  writs  enumerated,  upon  the  court 
only  by  express  terms,  and  not  upon  the  judges  thereof, 
and  therefore,  if  the  judges  possess  any  such  power,  it  is 
by  implication  from  the  foregoing  language.  That  no 
such  implication  arises  has  been  uniformly  held  by  the 
judges  of  this  court  ever  since  the  organization  thereof 
under  the  state  constitution.  This  court,  as  expressed 
by  the  language  of  the  constitution  above  quoted,  is  con- 
stituted to  be  primarily  and  essentially  a  court  of  appel- 
late jurisdiction.  Constitutions  are  instruments  of  lim- 
itation, chiefly  as  to  the  powers  thereby  conferred,  and 
had  it  been  the  intent  of  the  framers  of  our  constitution 
to  confer  jurisdiction  in  respect  of  the  writs  mentioned 
upon  the  judges  of  this  court  to  act  singly  and  out  of 
term,  such  intent,  as  in  the  constitutions  of  many  of  the 
other  states,  should  have  been  clearly  expressed. 

The  question  of  most  diflBculty  to  be  answered  is  that, 
inasmuch  as  the  legislature  has,  by  statutory  provisions 
(section  1609,  General  Statutes),  conferred  this  authority 
upon  the  judges,  and  since  the  constitution  does  not  ex- 
pressly declare  that  the  justices  in  vacation  shall  not 
exercise  this  power,  and  that  the  legislature  retains  all 
legitimate  powers  not  expressly  forbidden,  may  it  not 
legally  confer  such  power  upon  the  justices? 

If  this  question  be  answered  in  the  negative,  as  we 
think  it  should  be,  it  is  chiefly  because  the  enumeration 
by  the  constitution  of  certain  powers  to  be  exercised  by 
the  court,  and  other  language  contained  in  that  instru- 
ment, by  clear  implication  forbids  the  exercise  of  such 
authority  by  the  justices  out  of  term. 
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In  the  case  of  Ex  parte  Bollman  (4  Cranch,  75),  un- 
der a  statute  giving  the  right  to  justices  of  the  supreme 
court  of  the  United  States  to  issue  the  writ,  but  not  to 
the  court,  it  was  held  (Johnson,  J.,  dissenting)  that  the 
court  might  do  so  if  in  the  exercise  of  its  appellate  pow- 
ers; but  that  the  converse  of  this  proposition  would 
legally  follow  is  far  from  conclusive.  We  incline  to 
think  that  the  writ  of  habeas  corpus^  while  ancient  and 
existing  as  a  common  law  wiit  before  its  enactment  as 
the  statute  of  31  Car.  II.,  is  not  now  issued  by  courts  or 
judges  except  the  power  so  to  do  be  expressly  given  by 
statute. 

And  in  the  case  of  Ex  parte  Bollman^  supra,  it  is  said 
by  Chief  Justice  Marshall,  that  **  Courts  which  originate 
in  the  common  law  possess  a  jurisdiction  which  must  be 
regulated  by  a  common  law,  until  some  statute  shall 
change  their  estabUshed  principles;  but  courts  which  are 
created  by  written  law,  and  whose  jurisdiction  is  defined 
by  written  law,  cannot  transcend  that  jurisdiction; 
*  *  *  for  the  meaning  of  the  term  habeas  corpus 
resort  may  unquestionably  be  had  to  the  common  law; 
but  the  power  to  award  the  writ  by  the  courts  of  the 
United  States  must  be  given  by  written  law.''  And, 
considering  the  language  of  our  own  constitution  touch- 
ing the  question,  and  also  the  nature,  objects  and  prime 
functions  of  our  supreme  court,  we  conclude  that  the 
justices  thereof,  acting  singly  or  out  of  term,  are  without 
constitutional  jurisdiction  and  authority  to  issue  the  cer- 
tain writs  enumerated  in  the  constitutional  provision 
referred  to,  or  to  heeur  or  determine  the  matters  arising 
thereon. 

Second.  Is  the  proceeding  by  habeas  corpus  the  proper 
remedy  in  this  case? 

We  think  it  is.  The  statute  under  which  the  remedy 
is  sought,  and  the  only  one  which  affords  such  remedy, 
where  one  exists  at  all,  is  in  the  Habeas  Corpus  Act;  and 
a  substantially  similar .  pro  vision  for  accomplishing  the 
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same  object — the  securing  to  persons  chained  with  the 
higher  class  of  crimes  a  speedy  trial,  according  to  law— 
was  contained  in  the  English  Habeas  Corpus  Act  of 
Charles  11. ,  and,  with  various  modifications,  has  been 
brought  down  to  our  time,  as  a  part  of  the  act  providing 
for  the  issue  of  this  famous  writ  of  right,  for  the  protec- 
tion of  personal  liberty.  In  the  case  of  Brooks  v.  The 
People^  88  HI.  327,  under  a  similar  statute,  the  question 
was  presented  by  writ  of  error,  the  statute  in  question 
having  been  taken  out  of  the  Habeas  Corpus  Act,  and 
placed  in  the  Ceneral  Criminal  Law;  and  so  the  question 
whether  habeas  corpus  would  lie  was  not  raised  nor  dis- 
cussed in  the  principal  opinion;  but,  in  the  separate 
opinion  of  Mr.  Justice  Scott,  who  dissented  upon  another 
ground,  it  is  said  that  habeas  corpus  lies  in  such  cases. 

The  case  of  The  Commonwealth  v.  Adcock^  8  Grattan, 
cited  by  the  attorney-general,  we  deem  unnecessary  to 
review.  It  is  sufficient  to  say  that  it  is  unsafe  to  attempt 
to  avoid  the  hard  consequences  of  a  particular  case  by 
setting  up  what  the  court  or  judge  may  conceive  to  be 
the  '^ spirit  of  the  law''  against  the  plain  letter  and  prin- 
ciples of  the  law. 

The  same  remedy  was  pursued  in  the  cases  of  Oreen 
V.  The  Commonwealth^  1  Eob.  (Va.)  731,  and  in  Glover's 
Case^  109  Mass.  340,  and,  upon  principle,  we  think  the 
writ  in  such  cases  ought  to  lie;  for,  if  a  given  case  is 
brought  within  the  provisions  of  the  act,  it  becomes  a 
case  of  an  unlawful  restraint  of  liberty.  A  few  author- 
ities hold  a  contrary  doctrine,  but,  so  far  as  I  have  exam- 
ined, are  cases  arising  upon  statutes  different  from  ours^ 
such  as  the  case  of  Ex  parte  McOehan,  22  Ohio  St.  444, 
where  the  statute  provided  for  the  absolute  discharge  of 
the  prisoner  from  the  offense,  and  it  was  held  that  the 
judgment  of  the  court  below,  denying  the  motion  for 
such  discharge,  was  to  be  reversed  upon  error,  inasmuch 
as  such  judgment  was  a  final  discharge,  which  in  effect 
was  an  acquittal  of  the  cnme  charged.    Our  statute,  it 
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will  be  noted,  does  not  work  such  discharge  of  the  of- 
fense, but  operates  merely  to  set  the  prisoner  at  liberty. 

For  the  foregoing  reasons  we  must  hold  that,  in  the 
case  at  bar,  the  writ  prayed  is  the  proper  remedy. 

Third.  Ought  the  petitioner  to  be  enlarged  upon  the 
facts  presented? 

The  answer  to  this  question  rests  upon  matters  of  fact 
solely,  for,  in  a  case  brought  fairly  within  its  provisions, 
the  statute  seems  to  be  peremptory.  We  are  not  com- 
pelled, upon  this  application,  to  consider  the  proceedings 
in  this  case  prior  to  the  reversal  upon  error  by  this  court 
(6  CoL  559),  in  May,  1883,  of  the  judgment  of  the  district 
court  upon  the  conviction  of  murder.  It  appears  from 
the  uncontradicted  averments  of  the  petition,  that,  when 
the  cause  was  then  remanded  to  the  district  court  ^'for 
further  proceedings  according  to  law,"  the  April  term  of 
that  court  was  still  in  session,  and  there  can  be  no  doubt 
as  to  that  court's  then  having  jurisdiction  to  try  the  case. 
Instead  of  putting  the  petitioner  upon  trial  for  the  crime 
of  manslaughter,  the  court,  without  trial  or  verdict,  pro- 
nounced judgment  against  him  and  committed  him  to 
the  penitentiary  for  the  term  of  eight  years.  This  court, 
upon  habeas  corpus^  again  interposed  and  discharged  him 
from  the  penitentiary,  but  remanded  him  to  the  custody 
of  the  sheriff  to  be  held  for  trial. 

In  the  meantime  the  September  term,  1883,  and  the 
January  term,  1884,  of  said  court  came  and  went,  and 
at  the  following  April  term,  1884,  the  petitioner  inter- 
posed his  motion  for  discharge  under  the  statute.  Before 
the  hearing  upon  this  motion  the  cause  was  transferred 
from  the  district  court,  upon  its  own  motion,  to  the  crim- 
inal court  of  Arapahoe  county.  The  March  term  of  this 
latter  court  was  then  in  session,  and,  upon  a  hearing 
therein  of  petitioner's  said  motion,  it  was  denied,  after 
winch  the  term  adjourned  without  trying  him. 

It  appears,  then,  from  the  record  that  there  were  four 
terms  of  the  district  court,  to  wit,  April  and  September, 
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1883,  and  January  and  April,  1884,  at  each  of  which  that 
court  had  jurisdiction  both  of  the  petitioner  and  his  of- 
fense, and  there  was  in  addition  one  term  of  the  criminal 
court,  when  this  latter  court  possessed  such  jurisdiction. 
At  each  of  these  five  terms  the  petitioner  might  have 
been  tried;  the  failure  to  try  did  not  happen  upon  his  ap- 
pUcation,  and  he  has  been  in  custody  during  the  entire 
time. 

It  seems  to  us,  under  this  state  of  facts,  that  we 
must  either  misconstrue  the  statute,  and  legislate  into  it 
much  that  does  not  appear  therein,  or  grant  the  prayer 
of  the  petitioner;  and,  for  as  much  as  the  facts  disclosed 
as  above  recited  appear  to  bring  the  case  clearly  within 
the  plain  provisions  of  the  statute  upon  which  this  appli- 
cation  is  made,  it  becomes  our  duty,  in  administering 
the  law,  to  adjudge  and  order  that  the  petitioner  be  set 
at  Uberty;  and  it  is  so  ordered  accordingly. 

Petitioner  discharged. 


T    MO 

ii-i5S  Smith  v.  Fairchild  kt  al. 

Where  a  broker,  employed  to  sell  real  estate  within  "  a  short  time," 
found  a  purchaser  to  take  at  the  price  fixed  by  the  vendor,  the 
vendee  paying  down  a  small  sum  to  bind  the  bargain,  and  no  notice 
being  given  the  broker  of  withdrawal  or  change  of  terms,  hdd, 
that  two  weeks  was  reasonable  time  within  which  to  find  a  pur- 
chaser, and  that  a  rise  in  value  was  no  defense  against  the  broker, 
seeking  to  recover  commissions. 

Appeal  from  County  Court  of  Arapahoe  County. 

Messrs.  Harmon  and  Ellis,  for  appellant. 

Messrs.  Benedict  and  Phelps,  for  appellees. 

Stone,  J.  No  legal  question  appears  to  be  involved  in 
this  case;  the  judgment  seems  to  be  founded  upon  mat- 
ters of  fact,  and  the  assignments  of  error  raise  simply 


1884.]  Smith  v.  Fairchild  bt  al.  611 

a  question  of  the  sufficiency  of  the  evidence  to  support 
the  judgment. 

The  appellees  were  ordinary  real  estate  brokers,  and  as 
such  were  authorized  by  appellant  to  sell  a  certain  num- 
ber of  town  lots  at  a  stipulated  price,  upon  which  a  com- 
mission was  to  be  paid  by  the  appellant. 

Appellees  found  a  purchaser,  who  agreed  to  take  the 
lots  at  the  price  fixed  by  appellant,  and  a  small  sum  was 
paid  down  to  appellees  to  bind  the  bargain.  Upon  ap- 
plying to  appellant  for  a  deed  to  the  lots,  he  refused  to 
convey,  saying  that  the  lots  had  increased  in  value,  and 
he  had  withdrawn  them  from  market.  Suit  was  brought 
by  the  appellees  for  the  amount  of  their  commission,  and 
a  finding  and  judgment  had  in  their  favor  by  the  court 
below,  for  the  sum  of  $100,  from  which  judgment  this 
appeal  is  taken. 

Appellant  did  not  dispute  the  employment  of  appellees, 
or  that  he  authorized  them  to  make  a  sale  or  find  a  pur- 
chaser at  the  price  stated.  Nor  did  he  dispute  the  amount 
or  reasonableness  of  the  commission  in  case  of  sale. 

The  only  ground  upon  which  he  refused  to  carry  out 
the  sale  by  making  a  conveyance  was  that  the  property 
had  increased  in  value. 

This  was  no  valid  defense,  since  he  had  himself  put 
the  price  upon  the  lots  at  which  he  authorized  them  to 
be  sold,  and  had  not  definitely  limited  the  time  within 
which  they  might  be  sold  at  such  stipulated  price. 

In  his  own  testimony  appellant  stated  that  he  author- 
ized them  to  be  placed  upon  the  market  by  appellees  at 
the  price  named,  "  only  for  a  short  time."  Admitting 
this  to  be  true,  the  time  was  not  limited  to  any  definite 
period,  and  the  purchaser  in  question  was  found  within 
two  weeks  fix)m  the  time  appellees  were  authorized  to 
sell  the  lots,  which  time  may  be  regarded  as  very  fairly 
coming  within  the  definition  of  **a  short  time." 

No  notice  of  a  change  of  terms  or  of  a  withdrawal  of 
the  property  from  sale  was  given  to  appellees  previous  to 
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their  informing  appellant  that  ihey  had  found  a  pur- 
chaser who  had  agreed  to  take  the  lots  at  the  given  price, 
and  requested  a  deed  therefor. 

Ify  at  that  time,  the  offered  price  was  inadequate,  it 
was  the  fault  of  appellant  and  not  of  appellees. 

We  think  the  judgment  is  supported  by  the  &cts  in 
evidence  as  disclosed  by  the  record,  and  it  will  be  accord- 
ingly afiBrmed. 

.Affirmed. 


SCHWENKE  ET  AL.   V.  ThE  UnION  DePOT  AND   B.   R  Co. 

f=^  a.  If  a  patent  on  its  face  shows  that  it  is  issued  under  and  in  pareuance 
^    M  of  certain  acts  of  congress,  and  it  is  true  that  such  acts  were  re- 

pealed prior  to  the  application  therefor,  the  patent  is  void,  and  may 
be  impeached  in  a  court  of  law. 

2.  An  act  of  congress  containing  no  words  of  present  grant  does  not 
of  itself  operate  as  a  conveyance  of  the  legal  title  to  land. 

8.  A  local  and  special  statute,  which  adopts,  by  reference,  provisions  re- 
lating to  procedure  from  an  existing  general  law,  is  not  necessarily 
abrogated  or  affected  by  the  subsequent  repeal  of  the  act  contain- 
ing the  provisions  adopted. 

4.  The  law  does  not  favor  repeals  by  implication.  The  legislative  in- 
tent to  substitute  the  new  for  the  old  law  must  clearly  appear. 
A  stronger  repugnancy  is  necessary  where  the  repeal  of  a  prior 
special  act  is  claimed  to  result  from  the  subsequent  passage  of  a 
general  law.  The  reluctance  to  reoognixe  a  repeal  by  implicalioii^ 
in  the  latter  case,  is  still  greater  when  the  prior  statute  is  not 
merely  special  or  local  in  its  operation,  but  also  relates  to  a  purely 
local  subject. 

Appeal  from  District  Court  of  Arapahoe  Cofinttf, 

The  case  is  stated  in  the  opinion. 

Mr.  Wm.  a.  Hardenbrook,  for  appellant 

Messrs.  Teller  and  Orahood,  for  appellee. 

Helm,  J.    The  assignment  of  errors  in  this  case  con- 
tains thirty  different  specifications.    The  important  on^s. 
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however,  may  be  ftohdensed  into  two  general  questions, 
as  follows:  First,  Was  appellee,  The  Union  Depot  and 
Railroad  Company,  at  the  commeiicement  of  this  suit,  a 
corporation  duly  organized  and  existing  under  the  laws  of 
Colorado!  Second,  Is  the  patent  through  which  appellee 
claims,  conveying  title  of  the  original  Denver  town  site 
from  the  United  States  to  Hall,  probate  judge,  in  trust, 
absolutely  void? 

As  shown  by  the  record,  appellant  deemed  it  advisable 
to  bring  a  separate  action  in  the  nature  of  quo  warranto^ 
directly  challenging  the  corporate  existence  of  the  Depot 
Company.  That  suit  was  vigorously  prosecuted,  and  re- 
sulted in  a  decision  at  the  last  term  of  this  court  affirhiiilg 
the  vaUdity  of  the  corporation.  People  ex  rd.  v.  Cheese- 
man  et  al.  {ante,  p.  376). 

This  decision  fully  answers  and  disposes  of  the  first 
question  above  stated.  Hence  we  proceed  at  once  to  A 
consideration  of  the  second. 

The  validity  of  the  patent  in  question  is  assailed  on  the 
ground  that  it  was  issued  entirely  without  warrant  or 
authority  of  law.  The  instrument  itself  contains  the 
declaration  that  it  is  issued  in  pursuance  of  two  certain 
acts  of  congress,  passed  in  May,  1844,  and  in  May,  1864, 
respectively.  The  former  was  a  general  town  site  law; 
the  latter  was  a  local  and  special  act.  In  July,  1864,  and 
ten  months  previous  to  the  patent  entry  by  Hall,  con- 
gress enacted  another  general  town  site  law;  this  last 
statute  contained  the  following  repealing  clauses:  "The 
act  entitled  *  An  act  for  the  relief  of  the  citizens  of  towns 
upon  the  lands  of  the  United  States,  under  certain  cir- 
cumstances,' May  23,  1844,  and  all  other  acts  and  parts 
of  acts  inconsistent  with  this  act,  be  and  the  same  are* 
hereby  repealed."  Vol.  13,  ch.  205,  p.  343,  U.  S.  Statutes^ 
at  Large. 

Appellants  contention  is  that  this  repealing  provision) 
swept  away  both  of  the  previous  acts  above  mentioned,. 

Vol.  VII— 83 
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and  that  for  this  reason  the  patent  is  void;  and  conveyed 
no  legal  title  whatever  to  the  trustee  therein  named. 

We  will  not  question  appellant's  right  to  test  the  valid- 
ity of  this  patent  collaterally  upon  the  foregoing  ground. 
We  shall  assume  without  argument,  that  if  a  patent  on 
its  face  shows  that  it  is  issued  under  and  in  pursuance  of 
certain  acts  of  congress,  and  it  is  true  that  such  acts 
were  repealed  prior  to  the  application  therefor,  the  patent 
is  void. 

There  is  then  such  ^^  an  absolute  want  of  power  "  as  is 
mentioned  in  Sherman  v.  Buicky  93  U.  S.  209,  and  cases 
cited,  which  renders  the  instrument  liable  to  impeadi- 
ment  in  a  court  of  law.  See  Patterson  v.  Winn^  11 
Wheaton,  380,  and  cases  cited;  Parker  v.  Duffy  47  Cal. 
554,  and  cases  cited. 

It  must  be  conceded  at  the  outset,  of  course,  that  the 
law  of  1844  was  repealed  by  that  of  July,  1864;  for  it  is 
expressly,  in  direct  terms,  so  declared. 

The  discussion  will  therefore  be  confined  to  the  ques- 
tion. Was  the  Denver  act  abrogated  also  by  the  repealing 
provision  above  quoted,  or  did  its  repeal  follow  the  adop- 
tion of  the  subsequent  law  by  implication? 

This  act  is  not,  as  claimed,  an  amendment  of  the  law 
of  1844;  it  is  "An  act  for  the  relief  of  the  citizens  of 
Denver,  in  the  territory  of  Colorado."  It  is  local  and 
special;  it  was  intended  to  relieve  the  inhabitants  of  a 
f^icular  locality  from  an  inconvenience  or  disability 
existing  under  the  general  law,  and  confer  upon  them  cer- 
tain privileges  not  bestowed  thereby.  This  important 
and  controlling  purpose  was  attained  by  the  very  lan- 
guage of  the  statute  itself;  so  far  it  was  in  no  way  de- 
pendent upon  the  general  town  site  law  of  1844. 

The  act  did  not  itself  operate  as  a  conveyance  of  the 
legal  title,  because  no  **  words  of  present  grant "  were  in- 
serted therein,  and  such  was  not  the  legislative  intention. 
It  recognized  and  declared  a  right  to  title,  but  required 
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that  a  patent  issue,  and  that  certain  preliminary  steps  be 
taken  by  the  probate  judge  therefor. 

This  procedure  by  that  officer  was  incidental  to  the 
main  purpose  of  the  act;  had  congress  remained  silent 
on  this  subject,  the  statute  would  have  been  inoperative, 
but  not  invalid.  That  body  chose  to  avoid  a  useless  repe- 
tition of  lengthy  provisions;  it  incorporated  into  the 
Denver  act,  by  reference  to  the  law  of  1844,  a  statement 
of  the  preliminary  steps  required  of  the  probate  judge. 
The  following  language  is  used:  "  except  as  herein  modi- 
fied, the  execution  of  the  foregoing  provisions  shall  be 
controlled  by  the  provisions  of  said  act  of  May  23,  1844." 
We  understand  this  to  mean  that  in  procuring  patent  to 
the  Denver  town  site  and  conveying  title  to  the  proper 
parties,  the  probate  judge  should  proceed  in  the  manner 
prescribed  by  the  former  law  for  the  government  of  pro- 
bate judges  generally,  in  making  town  site  entries;  it  is 
just  the  same,  in  our  judgment,  as  though  congress  had 
copied  into  the  latter  act  these  provisions  from  the 
former. 

It  is  therefore  a  logical  sequence  that  the  identity  of 
the  two  laws,  in  this  respect,  does  not  affect  the  follow- 
ing propositions:  that  the  latter  is  independent  and 
complete;  that  the  procedure  for  procuring  patent  and 
executing  the  trust  incorporated  by  reference  to  the  prior 
general  law,  remained  in  force  for  the  purpose  of  carry- 
ing out  the  provisions  of  the  special  act;  and  that  the 
existence  and  effect  of  the  latter  were  not  jeopardized  by 
the  repeal  of  the  former. 

"A  statute  which  refers  to  and  adopts  the  provisions 
of  another  statute  is  not  repealed  by  the  subsequent  re- 
peal of  the  statutes  adopted."  Sika  v.  The  Chicago  dh 
N.  W.  R%  21  Wis.  375;  Wood  v.  Hustis,  17  id.  429; 
Crosby  et  al.  v.  Smith  et  al.  19  id.  472. 

We  prefer,  at  present,  to  limit  the  foregoing  doctrine 
lo  the  facts  in  the  case  at  bar.  Our  statement  of  it,  then, 
is  as  follows:    A  local  and  special  statute,  which  adopts, 
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by  reference,  provisions  relating  to  procedure  from  an 
existing  general  law,  is  not  necessarily  abrogated  or  af- 
fected by  tbe  subsequent  repeal  of  the  act  containing  the 
provisions  adopted. 

The  case  of  Ellison  v.  Jackson  Water  Company^  12 
CaL  543,  cited  by  counsel  for  appellant,  is  not  in  point. 
The  act  there  held  inoperative  by  the  repeal  of  the  for- 
mer law  was  general,  not  special;  it  was  simply  a  sup- 
plement or  amendment  to  the  law  repealed;  it  extended 
the  provisions  of  the  prior  statute  to  include  things  not 
therein  enumerated,  viz.,  '*  bridges,  ditches,  flumes  or 
aqueducts,  constructed  to  create  hydraulic  power,  or  for 
mining  purposes."  The  court  appropriately  say  that  tbe 
repeal  "carried  with  it  the  supplementary  act; "  "  with- 
out the  original  act  there  was  no  mode  of  enforcing  the 
supplementary  act. " 

But  it  is  argued  by  counsel  that  the  provisions  of  the 
Denver  act  are  repugnant  to  and  inconsistent  with  the 
statute  of  July,  1864;  that,  therefore,  ignoring  its  de- 
pendence upon  the  law  of  1844,  there  was  both  an  im- 
plied and  an  express  repeal  thereof;  that  such  repugnancy 
and  inconsistency  in  and  of  themselves  operated  to  pro- 
duce a  repeal  by  implication,  and  also  bring  the  statute 
within  the  express  provision  repealing  all  inconsistent  acts. 

It  is  hardly  necessary  for  us  to  consider  these  prc^)06i- 
tions  separately.  If  there  is  no  such  repugnancy  as 
would  produce  a  repeal  by  implication,  it  will,  in  our  judg- 
ment, appear  that  in  this  instance  there  is  no  such  con- 
flict or  inconsistency  as  produces  kn  express  repeal  under 
the  declaration  quoted. 

The  law  does  not  favor  repeals  by  implication;  they  will 
not  be  adjudged  to  follow,  unless  there  is  such  a  positive 
^repugnancy  that  the  two  statutes  cannot  consistently 
stand  together;  the  legislative  intent  to  substitute  the  new 
for  the  old  law  must  clearly  appear;  this  intent  is  never 
prima  facie  presumed.  Potter's  Dwarris,  p.  155,  and  cases 
cited;  Bishop  on  Written  Laws,  sec.  154^  and  cases. 
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And  a  stronger  repugnancy  or  clearer  indication  of 
l^slative  inteqt  i^  necessary  where  the  repeal  of  a  prior 
special  act  is  claimed  to  result  from  the  subsequent  pas- 
sage of  8i  general  law.  ^^A  general  af^Srmative  statute 
does  not  repeal  a  prior  particular  statute,  *  *  *  un- 
less negative  words  are  used,  or  unless  there  is  such 
irreconcilable  inconsistency  as  indicates  an  intent  of  the 
legislature  to  repeal."  Sedgwick  on  Oonstruction  of 
Statutes,  p.  98,  note  (a),  and  cases  cited;  Conly  et  cU.  v. 
SupervisorSy  2  West  Va.  416;  Ottawa  v.  La  SaUe  County j 
12  HI,  339;  Brown  v.  County  Commissioneraj  21  Pa.  St.  48; 
Blain  v.  Baily^  25  Ind.  165;  WiUiams  v.  Pritchard,  4  T. 
E.  2. 

The  reluctance  to  recognisse  a  repeal  by  implicationy  in 
the  latter  case,  is  still  greater  where  the  prior  statute  is 
not  merely  special  or  local  in  its  operatiou,  but  also  re- 
lates to  a  purely  local  subject;  it  has  been  said  that  then 
the  ''language  and  scope  of  the  subsequent  act  must  ba 
equivalent  to  an  express  repeal."  Cole  v.  The  Board  of 
Supervisors^  U  Iowa,  552, 

Of  course,  the  cardinal  rule  of  construction  prevails  in 
this  field.  The  inquiry  in  all  cases  is:  What  did  the  leg- 
islature intend?  The  numerous  and  discordant  decisions 
upon  this  subject  attest  the  difficulty  of  discovering  and 
declaring  safe  subordinate  tests  as  general  rules.  But 
the  foregoing  remarks  indicate  that  there  is  a  recognized 
difference  in  the  degree  of  clearpess  with  which  the 
intent  must  appear;  a  difference  dependent  upon  the 
character  and  purpose  of  the  prior  statute.  In  this  par- 
ticular the  cases  seem  to  be  in  harmony;  but  the  minor 
tests  adopted  by  courts,  in  their  endeavor  to  arrive  at  the 
legislative  design  in  this  matter,  are  not  uniformly  ap- 
plied, even  under  similar  circumstances;  and  each  particr 
ular  case  must,  of  necessity,  be  determined  largely  upon 
its  own  peculiar  facts  and  surroundings,  irrespective  of 
rules  and  precedents. 

We  apprehend,  however,  that,  with  the  light  afforded 
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by  the  recognized  distinctions  above  stated,  there  will  be 
no  serious  difficulty  in  correctly  answering  the  question 
of  repeal  in  the  case  before  us. 

Were  the  Denver  act  and  that  of  July,  1864,  both  gen- 
eral, we  might  be  constrained  to  agree  with  counsel  for 
appellant;  these  acts  provide  systems  of  procedure  for 
patent  radically  different;  the  former  preserves  the 
trustee  method  of  making  entries;  the  latter  discards  it 
entirely,  and  substitutes  a  system  wholly  at  variance 
therevnth;  there  is  nothing  to  indicate  that  the  latter  was 
designed  to  be  cumulative;  it  cannot,  therefore,  be  con- 
tended that  both  systems  are  applicable  to  the  same  pat- 
ent proceedings. 

But  the  Denver  statute  possesses  three  characteristics 
which,  in  our  judgment,  under  the  law  above  stated,  pre* 
vent  its  repeal  on  the  ground  of  inconsistency  or  repug- 
nancy: First y  it  is  special^  in  that  its  operation  is  confined 
to  a  particular  municipal  corporation;  second^  it  treats  of 
a  purely  loccU  subject;  and  third,  there  is  but  one  thing 
to  be  done,  a  single  act  or  proceeding  authorized,  viz. : 
the  procuring  of  patent  to  certain  specified  quarter  sec- 
tions of  land.  Upon  issuance  of  this  patent  the  act  prac- 
tically performed  its  office.  This  is  unlike  those  cases 
where  the  particular  thing  to  be  done  is  repeated  at 
stated  or  irregular  intervals;  as  whei-e  a  peculiar  or  un- 
usual tax  is  authorized  to  be  collected  from  year  to  year 
by  the  city  authorities,  or  where  a  special  penalty  is  vis- 
ited in  a  particular  city  or  county,  upon  the  commission 
of  a  designated  offense. 

The  primary  reason  for  declaring  repeals  by  implication 
is  that  conflict  and  confusion  may  not  prevail  in  the 
application  of  the  law.  It  is  presumed  that  the  legislature 
intended  that  no  difficulty  of  this  kind  should  exist. 
Hence  where  two  statutes  relating  to  the  same  subject 
are  so  conflicting  that  they  cannot  both  be  applied  to  the 
subject  referred  to,  and  the  later  is  not  cumulative, 
courts  have  recourse,  when  necessary  to  avoid  confusion 
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and  cany  out  the  legislative  intent,  to  the  doctrine  of 
repeals  by  implication. 

But  the  concurrent  existence  and  enforcement  of  the 
Denver  act  and  the  July  law  could  produce  no  inconven- 
ience or  confusion;  no  conflict  could  arise  in  complying 
with  their  respective  provisions;  no  one  would  ever 
attempt  to  enter  any  other  town  site  under  the  Denver 
act;  and  the  entry  of  the  tracts  of  land  specified  therein, 
could  in  no  possible  way  affect  proceedings  for  patent  in 
other  cases,  under  the  general  law. 

To  avoid  the  foregoing  conclusions  we  must  say  that 
the  land  specified  in  the  Denver  act  was  intended  to  be 
included  by  congress  as  one  of  the  town  sites  mentioned 
in  the  July  law;  this  would  amount  to  a  concession  of 
the  very  point  under  discussion.  If  congress  did  not  so 
intend,  there  can  be  no  repugnancy  or  inconsistency  be- 
tween  the  two  statutes;  for  in  that  event  they  do  not 
refer  to  the  same  subject-matter.  Unless  we  can  find 
something  else  besides  the  so-called  repugnancy  itself  of 
the  two  acts,  which  indicates  a  purpose  on  the  part  of 
congress  to  have  the  latter  include  the  subject-matter 
of  the  former,  we  must  hold  that  it  does  not  do  so.  For, 
as  already  shown,  all  presumptions,  in  cases  like  this,  are 
against  recognizing  this  kind  of  repeals. 

It  is  argued  that  on  the  1st  of  July,  1864,  congress 
had  before  it  the  whole  subject  of  town  site  entries  on 
the  public  domain;  and  that  if  it  had  been  the  intention 
to  retain  in  force  the  Denver  statute,  such  exception 
would  have  been  expressly  stated.  It  may  be  answered 
that  the  Denver  act  was  passed  at  the  same  session,  and 
only  thirty- two  days  prior  to  the  July  law;  hence,  the 
presumption  that  congress  had  not  forgotten  its  existence 
is  especially  strong;  and  it  is  reasonable  to  suppose  that 
if  congress  intended  to  rescind  so  recent  an  enactment, 
it  would  have  so  declared  in  express  words;  this  precau- 
tion was  taken  with  reference  to  the  general  law  of  1844, 
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in  connection  with  which  much  less  uncertainty  cotdd 
arise. 

Nor  does  the  statement  that  all  inconsistent  acts  were 
repealed  imply  that  congi'ess  had  specially  in  view  the 
Denver  act.  This  provision  is  common  in  general  stat- 
utes; it  is  inserted  through  an  abundance  of  caution,  and 
creates  no  necessary  presumption  that  there  ai^  conflict- 
ing provisions.  Besides,  for  aught  we  know,  there  may 
have  been  other  general  or  special  acts  of  congress  which 
these  words  were  designed  to  repeal 

The  proposition  has  been  announced,  that  '^a  general 
law  does  not  operate  as  a  repeal  of  a  special  law  on  the 
same  subject,  passed  at  the  same  session/'  Ottawa  v. 
I^  Salle  County,  12  111.  339;  citing  4  Pike,  410. 

This  declaration  must  be  accepted  with  the  quaUfica- 
tiona  hereinbefore  suggested;  but  the  fact  that  at  the 
same  session  of  congress  a  special  aud  a  general  law  are 
euacted,  justly  strengthens  the  presumption  against  an 
intent  to  repeal,  the  prior  special  act  not  being  specific- 
ally mentioned. 

In  view  of  the  principles  of  law  above  noted,  we  are  of 
opinion  that  there  was  no  implied  or  express  repeal  of 
the  Denver  act.  Under  all  the  circunvstances,  we  think 
the  two  statutes  may  stand  together.  We  have  no  doubt 
but  that  the  finding  of  the  district  court  is  .right  and 
should  be  affirmed. 

If,  however,  the  scales  of  judgment  upon  the  questions 
above  discussed  were  evenly  balanced;  and  if  there  ex- 
isted in  our  minds  uncertainty  as  to  the  technically  proper 
ruling  in  the  premises,  we  would  resolve  the  doubt  in 
favor  of  affirmance.  The  patent  which  we  are  asked  in 
this  case  to  declare  void  with  reference  to  the  ground 
in  controversy,  covers  upwarfs  of  nine  hundred  and  fifty 
acres.  The  entry  for  this  patent  was  made  over  nine- 
teen years  ago;  upon  the  land  conveyed  thereby  has  since 
been  constructed  the  most  important  part  of  the  city  of 
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Denver;  with  a  few  isolated  exceptions,  this  instrument 
constitutes  the  first  link  in  the  chain  of  title  relied  upon. 
To  hold  the  patent  void  as  to  the  lot  here  in  litigation, 
might,  by  unsettling  title,  impair  the  value  of  property 
worth  millions  of  dollars.  These  circumstances  render 
applicable  principles,  which,  in  a  doubtful  case,  would 
most  assuredly  challenge  consideration. 

Holding,  as  we  do,  that  so  far  as  the  objection  here 
presented  is  concerned,  the  patent  through  which  ap- 
pellee claims  is  vaUd,  no  necessity  exists  requiring  a  dis- 
cussion of  the  rulings  as  to  the  alleged  rights  or  title  of 

appellants.    The  judgment  will  be  affirmed. 

Affirmed. 


SCHWKNKB  ET  AL.  V.  ThB  UnION  DePOT  AND  R.  R.  COM- 
PANY. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Per  Curiam:  This  action  is  similar  to  the  one  just  de- 
cided between  the  same  parties.  The  identical  questions 
there  determined  are  here  re-presented  in  precisely  the 
same  manner.  A  different  lot  or  parcel  of  land  is  in 
controversy,  but  the  same  principles  govern  both  cases. 
Obviously  a  repetition  of  the  argument  is  unnecessary. 

The  judgment  of  the  district  court  will  be  affirmed. 

Affirmed. 


Wilcox  et  al.  v.  Jackson. 

1.  The  failure  to  record  a  chattel  mortgage  is  fatal  to  its  validitj  while 
the  property  remains  in  the  hands  of  the  mortgagor.  An  exoep- ' 
tion  is  recognized  by  the  authorities  where  the  possession  in  fact  is 
in  the  mortgagee,  but  the  mortgagor,  bona  fide  and  as  agent  for  the 
mortgagee,  continues  to  sell  and  appropriate  the  proceeds  to  the 
payment  of  the  mortgage  debt 
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'7  b  ail'  ^'  ^^^^  ^^  ^^  shown  that  new  goods  were  parchased  and  mixed  with 

^  ^  the  original  stock  from  time  to  time  after  tlie  giving  of  the  mort- 

2^  JQ7  gage,  and  no  testimony  establishing  the  identity  of  any  portion  of 

J  fi2i|  the  goods  seized  by  an  attaching  creditor,  as  the  same  goods  men- 

ifiiuuo  tioned  in  the  mortgage,  and  the  mortgage  making  no  provision  for 

7  5211  goods  to  be  afterward  acquired,  hdd^  fatal  to  recovery  under  the 

mortgage. 
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7     521  8.  Under  the  statute  of  frauds,  as  interpreted  by  this  court,  the  vendee 

of  chattels  must  take  the  actual  possession,  and  the  posseesiou 
must  be  open,  notorious  and  unequivocal,  such  as  to  apprise  the 
community,  or  those  accustomed  to  deal  with  the  party,  that  the 
goods  have  changed  hands  and  that  the  title  has  passed  out  of 
the  seller  to  the  purchaser. 
4.  As  a  rule,  when  acting  in  furtherance  of  the  objects  and  business  of 
the  firm  and  within  the  scope  of  its  business,  one  partner  is  clothed 
with  full  powers  of  all  the  partners,  and  is  authorized  to  bind  the 
firm  in  all  transactions.  This  power  and  authority  is  based  upon 
the  principle  of  agency.  But  one  partner  cannot,  against  the  op- 
position of  another,  make  a  general  assignment  for  the  benefit  of 
a  portion  of  the  firm  creditors,  when  such  creditors,  or  their  agent, 
have  notice  of  such  opposition. 

Error  to  District  Court  of  El  Paso  County. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Decker  and  Tonley,  for  plaintiffs  in  error. 
Mr.  Wm.  Harrison,  for  defendant  in  error. 

Beck,  C.  J.  This  is  a  contest  between  creditors  who 
are  striving  to  obtain  satisfaction  of  demands  due  and 
owing  to  them,  respectively,  from  the  late  firm  of  Tribe 
&  Jefferay,  dealers  in  books,  stationery,  etc.,  at  Colorado 
Springs  and  Leadville. 

The  goods  and  effects  of  the  firm  in  the  store  at  Colo- 
rado Springs  were  seized  by  the  United  States  marshal, 
April  6,  1881,  upon  an  attachment  against  said  firm 
.issued  out  of  the  United  States  circuit  court  for  the  dis- 
trict of  Colorado,  at  the  suit  of  Jansen,  McClur^  &  Co. 

The  present  action  was  instituted  by  W.  S.  Jackson, 
another  creditor,  against  the  marshal  and  his  deputy,  to 
recover  possession  of  the  goods  attached,  his  right  to 
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possession  being  based  upon  a  chattel  mortgage  bearing 
date  October  1,  1880,  and  upon  an  order  for  possession, 
assignment  or  transfer,  of  date  March  18, 1881;  also  upon 
actual  possession  under  said  instruments  previous  to  and 
at  the  time  of  the  levy  of  the  attachment. 

There  was  a  verdict  and  a  judgment  below  in  favor  of 
Jackson,  to  reverse  which  judgment  this  writ  of  error  is 
prosecuted  in  the  interest  of  the  attaching  creditors. 

Both  the  chattel  mortgage  and  the  order  for  possession 
were  executed  by  the  partner  Gteorge  H.  Jeflferay,  in  the 
firm  name,  without  the  knowledge  or  consent  of  his  co- 
partner, Tribe,  and  the  latter  persistently  refused  to  ratify 
either  of  these  transactions  up  to  the  time  that  the  rights 
of  the  attaching  creditors  are  alleged  to  have  accrued. 

Plaintiffs  in  error  contend  that  the  chattel  mortgage 
was  fraudulent  and  void  in  law  as  to  creditors  upon  sev- 
eral grounds,  some  of  which  are  the  following:  No  mem- 
orandum of  the  acknowledgment  was  made  by  the  officer 
taking  the  same  in  his  docket,  as  required  by  statute.  The 
mortgage  was  not  recorded.  The  goods  mortgaged  were 
left  in  the  possession  of  the  mortgagors,  who  continued 
to  retail  the  same  in  the  usual  course  of  trade,  as  before, 
for  their  own  benefit,  with  the  knowledge  and  consent  of 
the  mortgagee,  up  to  the  18th  of  March,  1881,  a  period  of 
five  and  a  half  months. 

Under  our  statute,  as  interpreted  by  the  decisions  of 
this  court,  either  one  of  the  above  defects  would  neces- 
sarily have  proved  fatal  to  the  validity  of  the  mortgage, 
if  the  question  had  been  raised  while  the  goods  and  mer- 
chandise continued  in  the  possession  of  Tribe  &  Jef- 
feray.  General  Statutes  1883,  pp.  159,  161,  sees.  1-10; 
Crane  et  al.  v.  Chandler,  5  Col.  21;  Horner  v.  Stout 
id.  166;  City  National  Bank  v.  Ooodrichj  3  Col.  139. 

Section  10  of  the  Chattel  Mortgage  Act  (General  Stat- 
utes, supra)  contains  a  saving  clause  as  to  the  failure  to 
record  the  mortgage,  when  an  adverse  right  to  the  prop- 
erty is  acquired,  with  actual  notice  of  the  existence  of  the 
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mortgage.  This  saving  clause  does  not  cure  a  defective 
acknowledgment.  The  failure  to  properly  acknowledge 
a  chattel  mortgage  is  therefore  f atsd  to  its  validity,  while 
the  property  remains  with  the  mortgagor.  Crane  v. 
Chandler^  suprcL 

The  authorities  also  recognize  an  exception  in  favor 
of  the  mortgagee,  where  the  mortgagor  continues  to  sell 
the  mortgaged  goods  in  the  usual  course  of  trade,  viz. : 
where  the  possession  in  fact  is  in  the  mortgagee,  and  the 
mortgagor  in  good  faith,  and  as  agent  for  the  mortgagee, 
continues  to  sell  and  appropriate  the  proceeds  to  the  pay- 
ment of  the  mortgage  debt.  But  any  understanding  or 
arrangement,  by  which  the  proceeds  of  sales  should  go 
to  the  mortgagor,  or  for  bis  benefit,  or  for  any  other  pur- 
pose than  the  liquidation  of  this  debt,  would  render  the 
whole  transaction  fraudulent  and  void  as  against  cred- 
itors of  the  mortgagor.  Jones  on  Chattel  Mortgages, 
see.  899,  and  authorities  cited. 

In  the  present  case  Jackson  did  not  attempt  to  assume 
possession  or  control  of  the  mortgaged  property  until  the 
18th  day  of  March,  1881.  He  admitted,  upon  the  ti-ial, 
that  he  permitted  the  mortgagors  to  continue  their  retail 
trade  after  the  execution  of  the  mortgage,  and  that  they 
made  additions  to  the  stock.  He  did  not  pretend  that 
the  sales  were  made  for  his  benefit,  or  that  the  proceeds 
were  applied  in  liquidation  of  his  demands  against  the 
firm. 

This  arrangement  was  wholly  inconsistent  with  the 
purposes  of  the  Chattel  Mortgage  Act.  The  act  was  de- 
signed to  give  a  creditor  security  for  his  claimi  by  a  con- 
ditional sale  of  specific  property.  To  permit  a  debtor  to 
dispose  of  the  property  during  the  continuance  of  the 
lien  for  any  other  purpose  than  in  satisfactiqp  of  the 
mortgage  debt,  would  enable  him  to  perpetrate  a  fraud 
upon  his  other  creditors.  If  such  a  transaction  was  to 
be  held  valid,  debtors  would  have  an  easy  method  of  pro^ 
tecting   their   chattel  property  against  the   claims  of 
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creditors,  leaving  to  themselves  all  the  benefits  of  an  un- 
incumbered title.  It  is  sufficient  to  say  the  law  is  other- 
wise. Had  the  property  in  controversy  been  seized  upon 
attachment  prior  to  the  18th  day  of  March,  the  jury  must 
have  been  told  that  the  mortgage  was  void  as  to  cred- 
itors. 

Another  point  fatal  to  a  recovery  under  the  mortgage, 
upon  this  record,  is,  that  while  the  testimony  shows  that 
new  goods  were  purchased  and  mixed  with  the  original 
stock,  from  time  to  time,  after  the  giving  of  the  mort- 
gage, there  is  no  testimony  establishing  the  identity  of 
any  portion  of  the  goods  attached,  as  the  same  goods 
mentioned  in  the  mortgage.  The  mortgage  makes  no 
provision  for  goods  to  be  afterwards  acquired,  but  is  a 
grant  of  property  owned  at  the  time  of  its  execution. 

Mr.  Jackson  himself  declined  to  swear  that  the  goods 
attached  were  the  same  goods  mentioned  in  his  mortgage. 
He  could  only  swear  that  they  were  turned  over  to  him 
as  the  same  goods. 

There  could  be  no  recoveiy  under  the  mortgage  upon 
such  a  state  of  facts.  Farmers'  Loan  <$:  Trust  Co.  v. 
Commercial  Bank,  11  Wis.  207;  Same  v.  Same^  15  id. 
424;  Brainard  v.  Peck,  34  Vt.  496;  Cameron  v.  Marvin^ 
26  Kan.  612;  Jones  on  Chattel  Mortgages,  sees.  167,  168. 

It  is  contended,  however,  that  Mr.  Jackson  was  in 
possession  of  the  property  at  the  time  of  the  levy  of  the 
attachment,  under  the  mortgage  and  under  the  written 
order  of  March  18,  1881,  referred  to  in  the  record  as 
"Ex.  B,"  and  that  his  possession  gave  him  a  prior  lien 
upon  the  stock. 

It  appears  to  be  true  that  Jackson  took  possession  of 
the  store  and  goods  on  March  18th;  but  it  is  equaUy  true 
that  the  character  of  that  possession  was  such  as  gave 
no  notice  that  any  change  had  taken  place  in  the  owner- 
ship. 

Such  notice  was  essential  to  a  right  of  recovery,  under 
the  peculiar  circumstances  of  this  case.     If  anything 
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was  done  to  aflford  notice,  actual  or  constructive,  the 
fact  was  not  proven.  Section  14  of  the  statute  of 
"frauds  and  perjuries"  provides  that  *' every  sale  made 
by  a  vendor  of  goods  and  chattels  in  his  possession  or 
under  his  control,  and  every  assignment  of  goods  and 
chattels,  imless  the  same  be  accompanied  by  an  imme- 
diate delivery  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  sold  or  assigned, 
shall  be  presumed  to  be  fraudulent  and  void,  as  against 
the  creditors  of  the  vendor,  or  the  creditors  of  the  per- 
son making  such  assignment,  or  subsequent  purchasei^ 
in  good  faith,  and  this  pi^sumption  shall  be  conclusive." 
General  Statutes,  p.  509. 

Interpreting  this  statute,  this  court  has  said  that  "the 
vendee  must  take  the  actual  possession,  and  the  posses- 
sion must  be  open,  notorious  and  unequivocal,  such  as  to 
apprise  the  community,  or  those  who  are  accustomed  to 
deal  with  the  party,  that  the  goods  have  changed  hands, 
and  that  the  title  has  passed  out  of  the  seller  into  the 
purchaser.  This  must  be  determined  by  the  vendee  using 
the  usual  marks  or  indicia  of  ownership,  and  occxipjing 
that  relation  to  the  thing  sold  which  owners  of  property 
generally  sustain  to  their  own  property."  Cook  v.  Mann, 
6  Col.  21. 

Chief  Justice  Elbert,  who  wrote  the  opinion  in  the 
above  case,  adds  that  the  possession  must  be  exclusive 
of  the  vendor,  and  that  a  concurrent  or  joint  possession 
is  not  admissible. 

The  evidence  in  the  record  does  not  come  within  the 
rule  announced.  While  it  shows  an  actual  change  in 
possession,  it  fails  to  show  that  the  usual  indicia  of  own- 
ership were  used  by  the  plaintiff,  or  that  there  was  a  vis- 
ible change  of  possession,  such  as  to  apprise  the  commu- 
nity or  creditors  of  the  firm  of  such  change.  There 
was,  in  fact,  nothing  done,  so  far  as  appears,  to  put  per- 
sons accustomed  to  deal  with  the  former  firm  upon  in- 
quiry.   The  business  was  continued  in  the  same  building, 
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the  goods  being  sold  at  retail,  as  before.  The  sign  of 
Tribe  &  Jeflferay  was  not  removed,  nor  was  there  a 
new  sign  put  up  to  indicate  a  change  of  proprietors. 
Jackson  did  not  devote  his  time  to  the  business,  but 
Charles  Jefferay,  a  brother  of  the  partner,  Greorge  H. 
Jefferay,  was  placed  in  charge.  He  was  a  clerk  of  the 
former  firm,  and,  being  accustomed  to  clerk  there,  his 
appearance  indicated  no  change.  George  H.  Jefferay 
continued  to  be  in  the  store  for  a  considerable  time  after 
the  transfer,  writing  up  his  books,  and  at  times  selling 
goods.  The  only  visible  change  that  appears  to  have 
been  made  was  the  employment  of  another  clerk,  one 
Curtis. 

It  cannot  be  said  that  the  mere  employment  of  an  ad- 
ditional clerk  in  a  mercantile  establishment  is  sufficient 
notice  of  a  change  of  ownership  to  put  creditors  and 
purchasers  upon  inquiry.  No  notice  was  even  given  to 
Cantiil,  the  deputy  United  States  marshal,  who  levied 
the  attachment,  that  Jackson  had  any  claim  upon  the 
stock.  He  says  he  went  into  the  store  and  inquired  of 
Charles  Jefferay  if  the  proprietors  were  in.  The  reply 
was  that  they  were  not  in;  that  Tribe  was  in  Leadville, 
and  the  other  partner  was  expected  that  evening.  He 
went  out  to  look  up  Deputy  United  States  Marshal  Dana, 
and,  upon  his  return,  told  Charles  Jefferay  what  his 
business  was,  made  the  levy,  placed  Dana  in  charge,  and 
proceeded  to  serve  notices  of  the  attachment  by  leaving 
a  copy  at  the  residence  of  Tribe,  and  notifying  Jefferay; 
after  which  he  met  a  Mr.  Wolf,  who  told  him  that  Jack- 
son had  some  claim  upon  the  goods,  which,  he  says,  was 
the  first  information  he  received  of  that  fact. 

Jackson  stated  in  his  testimony  that  he  notified  the 
marshal  of  his  claim  before  the  levy,  but  subsequently 
corrected  himself  by  saying  that  he  was  not  at  home 
when  the  levy  was  made,  but  gave  the  notice  afterwards. 

Charles  Jefferay  admits  that  he  was  in  the  store  at  the 
time  of  the  levy,  but  remembers  of  no  conversation  with 
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Cantril.  When  asked  if  anything  had  been  done  about 
the  store  that  could  be  seen  by  any  customer,  either  out- 
side the  door  or  in  the  store,  to  indicate  that  the  business 
was  not  being  conducted  by  Tribe  &  Jeffetay,  his  an- 
swer was:  "Nothing  except  by  Mr.  Curtis  being  in  the 
store!"  When  asked  if  he  had  told  people  that  Jackson 
had  possession  of  the  property,  he  answered  that  he  had 
told  several  Who  had  inquired  about  it^  but  could  name 
no  one  whom  he  had  told. 

Mr.  Dana,  who  was  a  cotistable  at  Colorado  Springs, 
and  a  deputy  United  States  marshal,  states  that  he  was 
in  the  habit  of  passing  the  store  and  had  seen  nothing  to 
indicate  a  change  of  possession  from  Tribe  &  Jefferay 
to  another  person.  L.  J,  Tell,  a  resident,  marshal  of  the 
city,  says  he  saw  nothing  to  Indicate  a  change. 

This  being  the  condition  of  the  testimony,  it  is  our 
opinion  that  the  question  was  improperly  submitted  to 
the  jury,  whether  Jansen,  McClurg  &  Co.,  or  their  agent, 
had  actual  notice  of  the  change  of  ownership  previous  to 
or  at  the  time  of  the  levy  of  the  attachment. 

It  remains  to  consider  the  effect  of  the  paper  "  Exhibit 
B,"  as  an  independent  source  of  title. 

This  instrument  authorized  Mr.  Jackson  to  take  pos- 
session of  all  the  goods  and  chattels  in  the  store  in  Colo- 
rado Springs,  and  to  sell  the  same  according  to  the  terms 
of  the  mortgage,  and  to  apply  the  proceeds  in  payment 
of  his  demands  against  the  firm  of  Tribe  &  Jeflferay. 

The  position  of  counsel  is  that  this  transfer  amounted 
to  an  independent  pledging  of  the  goods  and  property  of 
the  firm  for  the  payment  of  Jackson's  claim. 

Counsel  for  plaintiffs  in  error  deny  the  power  of  one 
partner,  under  the  circumstances  of  this  case,  to  make 
such  a  transfer.  They  further  say  that  Jackson  did  not 
rely  on  this  order  upon  the  trial  below,  as  appears  from 
his  own  testimony,  but  upon  the  tnortgage  and  upon  his 
possession.  That  the  order  distinctly  referred  to  the 
mortgage^  and  authorized  the  mortgagee  to  take  posses- 
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sion  of  the  goods  described  in  the  mortgage.  That  this 
was  its  sole  purpose  and  effect. 

Upon  the  last  proposition,  we  are  of  opinion  that  the 
phraseology  employed  in  the  latter  instrument  may  be 
construed  as  an  intention  to  make  an  independent  trans- 
fer of  the  goods  then  in  the  store,  together  with  delivery 
of  possession.  This  transfer,  if  valid,  would  obviate  the 
difficulty  of  identifying  the  goods  conveyed  by  the  mort- 
gage, and  vest  a  title  thereto  independent  of  the  mort- 
gage. The  reference  therein  to  the  mortgage  for  the 
terms  of  sale  does  not  conflict  with  this  theory. 

The  object  of  the  reference  was  merely  as  to  the  mat- 
ter of  procedure,  and  in  legal  contemplation  was  equiva- 
lent to  incorporating  in  the  order  the  same  provisions 
upon  this  subject  which  were  contained  in  the  mort- 
gage. 

The  only  question  of  importance  to  be  considered  in 

this  connection  is:  Did  the  partner  Jefferay,  under  the 
circumstances  of  this  case,  have  power,  by  the  execution 
of  this  order,  to  make  a  valid  transfer  of  the  property  to 
Jackson  without  the  knowledge  and  consent  of  his  co- 
partner? 

The  record  shows  that  both  partners  resided  in  Colo- 
rado Springs,  and  that  they  had  two  stores,  one  in  Col- 
orado Springs  and  one  in  Leadville,  Lake  county;  the  one 
containing  the  principal  portion  of  the  stock  in  trade 
being  in  the  former  place.  That  Jeflferaygave  most  of 
his  attention  to  this  store,  and  Tribe  looked  after  the 
business  in  Leadville,  although  he,  Tribe,  appears  to 
have  been  frequently  at  the  place  of  his  residence.  It  is 
a  notorious  fact  that  the  two  localities  are  not  distant 
one  from  the  other,  and  that  telegraphic  and  railroad* 
communication  exists  between  them. 

The  testimony  shows  that  Tribe  was  not  consulted' 
about  this  transfer,  and  that  Jefferay  and  Jackson  well 
knew  that  he  was  opposed  to  the  giving  of  the  mortgage^ 
and  had  at  different  times  refused  to  sign  it.    We  think. 
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this  equivalent  to  notioe  that  he  was  opposed  to  any 
transfer  or  assignment  of  the  stock  to  JadLson* 

Another  feature  of  the  case,  and  odb  which  discloses 
more  fully  the  object  of  the  transaction,  is  that  on  the 
same  day  on  which  the  property  in  Colorado  Spring  was 
transferred  to  Jackson  by  this  document  (Six.  B),  Jefferay 
confessed  judgment  in  favor  of  Jackson  for  the  sum  of 
twelve  thousand  five  hundred  dollars  ($12,500)  in  the  El 
Paso  county  district  court.  Upon  this  judgment  an  ex- 
ecution was  issued  to  Lake  county,  and  by  virtue  of  it 
the  entire  stock  in  trade  in  Leadville,  and  certain  parcds 
of  real  estate  belonging  to  the  firm,  were  sold. 

Here,  then,  is  presented  a  case  where  a  partner  at- 
tempts not  only  to  give  a  preference  to  a  single  creditor, 
but  to  give  it  in  such  a  manner  as  to  divest  both  partnons 
of  possession  and  control  of  the  entire  partnership  prop- 
erty, effects  and  business.  His  acts  were  destructive  of 
the  partnership  itself.  These  acts  were  not  only  drae 
without  the  knowledge  and  consent  of  the  copartn^, 
but  in  opposition  to  his  wishes  as  previously  made  known 
to  his  partner  and  to  the  preferred  creditor  when  they 
asked  him  to  join  in  the  execution  of  the  mortgage. 
Can  a  transfer  of  this  nature,  made  under  such  circam- 
stances,  be  sustained?  The  power  of  a  partner  to  act  for 
and  in  the  name  of  his  firm,  says  Mr.  Justice  Story,  ex- 
tends to  all  purposes  within  the  scope  and  objects  of  the 
partnership,  and  in  the  course  of  its  trade  and  business. 

Adopting  the  suggestion  of  a  learned  judge,  he  adds: 
''  One  partner,  by  virtue  of  that  relation  (of  partnership), 
is  constituted  a  general  agent  for  another  as  to  all  mat- 
ters within  the  scope  of  the  partnership  dealings,  and  has 
communicated  to  him,  by  virtue  of  that  relaticm,  all 
authorities  necessary  for  carrying  on  the  partnership, 
and  all  such  as  are  usually  exercised  by  partners  in  that 
business  in  which  they  are  engaged."  Story  on  Partne^ 
ship,  sec.  101. 

Among  the  powers  enumerated  by  this  learned  author 
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which  may  be  exercised  by  one  partner  within  the  fore- 
going limits,  is  the  power  and  authority,  in  behalf  of 
the  firm,  to  transfer,  pledge,  exchange  or  otherwise  dis* 
pose  of  the  partnership  property  and  effects. 

Mr.  Parsons  says:  ^^  The  right  of  each  partner  to  sell, 
assign  or  transfer  any  part,  or  the  whole,  of  the  partner* 
ship  property,  in  the  way  of  the  regular  business  of  the 
partnership,  is  absolute  and  unquestioned;  «  •  * 
this,  however,  must  be  done  in  the  regular  course  of  the 
business  of  the  firm;  for,  outside  of  this,  he  has  no  such 
power. '*    Parsons  on  Partnership,  *168. 

The  views  of  Mr.  Chancellor  Kent  are  to  the  same 
effect.    8  Kent  Com.  (4th  ed.)  p.  41. 

The  foregoing  paragraphs  concisely  define  the  powers 
of  individual  partners  within  the  law  applicable  to  gen- 
eral partnerships.  The  substance  of  the  rule  is,  that, 
when  acting  in  furtherance  of  the  objects  and  business 
of  the  firm,  and  within  the  scope  of  its  business,  one 
partner  is  clothed  with  full  powers  of  all  the  partners, 
and  is  authorized  to  bind  the  firm  in  all  transactions. 

This  power  and  authority  is  based  on  the  principle  of 
agency.  The  very  nature  and  purposes  of  a  partnership 
association  necessaiiiy  constitute,  it  is  said,  each  active 
partner  a  general  agent  of  the  firm,  with  implied  author- 
ity to  act  for  it  in  aU  matters  of  business,  within  the 
foregoing  Umits. 

The  limitation  referred  to  is  of  the  highest  importance. 
Upon  it  depends,  in  a  large  measure,  the  security  of 
copartners.  When  an  attempt  is  made,  by  a  single  part- 
ner, without  the  consent  of  his  associates,  to  bind  the 
partnership  in  a  transaction  outside  the  usual  scope  of  its 
objects  and  business,  and  one  prejudicial  to  its  interests, 
every  principle  of  justice  requires  that  courts  should  hold 
the  act  to  be  without  validity.  Especially  should  this  be 
done  where,  as  in  the  present  case,  the  contracting  parties 
have  notice  of  the  copartner's  dissent  to  such  transac- 
tion. 
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The  doctrine  as  to  the  effect  of  notice  is  thus  stated  in 
1  Am.  Lead.  Cases,  544:  '^  The  authority  in  a  single  part- 
ner, however,  is  not  an  inseparable  legal  consequence  of 
an  interest  in  the  partnership,  but  is  an  actual  agency 
implied  from  the  supposed  assent  of  the  other  members; 
an  express  notice,  therefore,  from  one  member  of  a  firm, 
communicated  to  third  persons,  that  he  will  not  be  bound 
by  the  acts,  or  by  a  particular  act,  of  another  partner, 
puts  a  stop  to  the  implied  authority  of  that  partner  to 
bind  the  firm."  With  these  general  principles  before  us, 
let  us  inquire  more  closely  into  the  character  of  the  trans- 
fer in  the  case  at  bar. 

It  was  clearly  not  a  sale,  for  no  price  was  agreed  upon 
at  which  the  goods  and  effects  should  be  taken  and  cred- 
ited upon  the  indebtedness  of  the  firm.  Had  it  been  an 
absolute  transfer  of  the  property  in  extinguishment  of 
the  debt,  or  a  certain  portion  of  it,  a  different  question 
would  arise. 

Nor  was  it  a  pledge,  for  authority  was  given  to  sell  all 
the  property  transferred.  A  pledge  is  defined  to  be  a 
lien  created  by  the  owner  of  personal  property  by  the 
mere  delivery  of  it  to  another,  upon  an  express  or  implied 
understanding  that  it  shall  be  retained  as  security  for  an 
existing  or  future  debt.  A  pledge  is  subject  to  redemp- 
tion, and  the  hen  is  immediately  divested  by  a  tender  of 
the  amount  secured. 

An  action  for  possession  may  be  maintained  by  the 
pledgor,  if  the  pledgee  refuses  to  restore  the  property. 
The  title  to  the  property  remains  in  the  pledgor,  while 
the  possession,  actual  or  constructive,  according  to  the 
nature  of  the  property  or  circumstances  of  the  case,  is 
with  the  pledgee.  The  latter  can  only  sell  upon  default 
of  the  pledgor  to  pay  according  to  the  contract.  Bouvier's 
Law  Dictionary,  title  ^' Pledge;"  2  Parsons  on  Contracts, 
pp.  109,  117;  3  id.  271. 

In  Bowie  &  Sons  v.  Napier  &  Co.  1  McC!ord,  1,  the 
court  say:    ^^  By  a  pledge,  we  understand  not  only  a 
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• 

thing  that  may  be  redeemed,  but  generally  one  that  is 
intended  to  be  redeemed.  Now,  where  goods  are  depos- 
ited with  orders  to  sell,  such  an  idea  as  that  of  redemp- 
tion can  never  enter  the  mind,  for  the  agent  with  whom 
they  are  deposited  may,  in  the  shortest  space  of  time, 
alienate  the  right." 

The  effect  of  the  transaction  in  the  present  instance 
was  to  transfer  and  surrender  the  property  and  stock  in 
trade  for  the  benefit  of  a  single  creditor,  and  at  the  same 
time  to  constitute  such  creditor  the  trustee  of  an  implied 
or  resulting  trust  in  favor  of  the  firm;  the  terms  of  the 
trust  were  that  Jackson  should  sell  the  property  in  a 
specified  manner  and  apply  the  proceeds  in  liquidation  of 
his  claim. 

If  any  surplus  of  money  or  property  remained  after 
satisfaction  of  his  demands,  as  might  have  been  the  case 
considering  the  simultaneous  confession  of  judgment  by 
the  same  partner,  the  assignee  was  bound  to  return  the 
same. 

It  is  evident,  then,  that  this  transfer  was  in  the  nature 
of,  or  analogous  to,  a  voluntary  assignment  for  the  ben- 
efit of  a  creditor  of  the  firm. 

Says  Mr.  Burrill  in  his  valuable  work  upon  assignments: 
•*  Voluntary  assignments  for  the  benefit  of  creditors  are 
transfers,  without  compulsion  of  law,  by  debtors,  of  some 
or  all  of  their  property  to  an  assignee  or  assignees,  in 
trust,  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
payment  of  some  or  all  of  their  debts,  and  to  return  the 
surplus,  if  any,  to  the  debtor."    *    *    * 

The  trusts  of  an  assignment  for  the  benefit  of  cred- 
itors, in  one  form  or  other,  enter  into  the  composition  of 
all  assignments  which  contemplate  provision  or  security 
for  creditors,  embracing  not  only  such  as  are  made  to 
trustees,  but  such  as  are  made  directly  to  creditors  them- 
selves. Implied  or  resulting  trusts  are  such  as  result 
from  the  transfer  by  intendment  and  operation  of  law. 
Burrill  on  Assignments,  sees.  2,  238,  240. 
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Both  Mr.  Justice  Story  and  Mr.  Parsons  express  grave 
doubts  whether  a  partner  can  make  a  general  assignment 
of  all  the  property  and  effects  of  the  partnership  for  the 
benefit  of  creditors.  These  doubts  arise  from  the  consid- 
eration that  such  a  transaction  is  not  in  furtherance  of 
the  objects  of  a  partnership,  but  of  itself  operates  as  a 
dissolution.  Story  on  Partnerships  sec.  101;  Parsons  on 
Part.  p.  *166. 

Mr.  Parsons  thinks  the  weight  of  authority  is  in  &yor 
of  the  power  where  the  assignment  is  made  without 
preferences  of  any  kind.  He  qualifies  the  doctrine  still 
further  in  a  note  to  page  *167,  after  reviewing  the  cases 
on  the  subject.  The  further  qualification  is:  ''if  such 
an  act  is  justified  by  the  situation  of  the  firm  at  the  time, 
and  if  the  other  partners  are  absent  from  the  country,  or 
have  made  the  assignor  sole  managing  partner,  or  if  in 
any  other  way,  expressly  or  by  imphcation,  they  may 
be  supposed  to  have  conferred  upon  the  assigning  partner 
sufficiently  extensive  authority." 

The  case  under  consideration  does  not  come  within  any 
of  the  exceptions  mentioned.  The  other  partner  was  not 
absent  from  the  country.  No  emergency  existed  to  justify 
or  excuse  hasty  action  without  consultation  with  the  co- 
partner. Jefferay  had  not  been  constituted  sole  managing 
partner  at  Colorado  Springs,  as  appears  from  Tribe's  re- 
peated refusals  to  ratify  the  mortgage,  and  from  his  visit 
to  and  conduct  at  the  latter  place  upon  hearing  of  the 
transfer. 

Cionsidering  the  contemporary  acts  of  making  this 
assignment  and  confessing  the  judgment  in  opposition  to 
the  known  wishes  of  his  copartner,  and  in  the  light  of 
their  natural  and  actual  consequences,  viz.,  the  destruc- 
tion of  the  partnership  business  in  both  places,  it  is  evi- 
dent that  the  acts  of  March  18th  were  not  based  upcm  a 
supposed  power  of  sole  management  at  one  point,  but 
upon  an  assumed  power  of  sole  control,  nolens  volens,  at 
both  points  and  over  the  entire  partnership  business 
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and  property.  The  acts  of  Jeflferay  of  March  18th  were 
as  destructive  of  the  partnership  as  if  the  whole  property 
of  the  firm  had  been  included  in  a  general  assignment. 
These  acts  being  contemporary,  and  having  the  effect  of 
a  general  assignment  for  the  benefit  of  a  creditor,  the  law 
applicable  to  a  general  assignment  becomes,  by  analogy, 
applicable  to  the  assignment  in  the  present  case. 

Concerning  the  power  to  make  such  an  assignment 
Mr.  Justice  Washington  says:  "But  it  may  admit  of 
serious  doubt  whether  one  pai*tner  can,  without  the  con- 
sent of  his  associates,  assign  the  whole  of  the  partner- 
ship effects  (otherwise  than  in  the  course  of  trade  in 
which  the  firm  is  engaged)  in  such  manner  as  to  termi- 
nate the  partnership."  Jjord  v,  Oraham^  4  Wash.  C.  C. 
232. 

The  authorities  bearing  upon  the  subject  are  reviewed 
in  Bowen  v.  Clark^  1  Bissell,  128.  The  conclusion  arrived 
at  is  as  follows:  "The  principle  to  be  extracted  from 
nearly  all  the  decisions  appears  to  be  this:  that  as  a  gen- 
eral assignment,  if  it  does  not  dissolve  the  partnership, 
at  least  takes  away  from  the  partners  the  right  of  dis- 
posing of  the  effects  assigned,  all  the  members,  if  they 
are  present,  have  a  right  to  be  consulted  on  such  a  step; 
that  an  assignment  by  one  partner  against  the  known 
wishes  of  another  woiild  be  a  fraud  upon  him  and  in- 
valid, and  an  assignment  without  his  knowledge  would 
be  presumptively  so." 

The  New  York  court  of  appeals  held,  in  Wells  v.  March j 
80  N.  Y.  850,  that  such  an  act  was  outside  the  scope  of 
the  partnership  enterprise,  and  that  the  exercise  of  such 
a  power  amounted  to  a  suspension  or  dissolution  of  the 
partnership  itself.  Said  Mr.  Justice  Wright:  '^  It  is  no 
part  of  the  ordinary  business  of  the  partnership,  but  out- 
side and  subversive  of  it.  No  such  authority  as  that  can 
be  implied  from  the  partnership  relation." 

The  question  was  considered  in  Holland  v.  Drakey  29 
Ohio  St.  441,  ^'  whether  one  member  of  an  insolvent 
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firm,  either  before  or  after  the  dissolution  of  the  partner- 
ship, can  make  a  valid  assignment  of  all  its  effects  for 
the  benefit  of  creditors  against  the  will  of  a  copartner, 
or  without  procuring  his  assent,  when  present  or  acces- 
sible." 

Chief  Justice  Welch,  in  delivering  the  opinion  of  the 
court,  speaks  of  the  want  of  uniformity  in  the  numer- 
ous decisions,  and  concludes  as  follows: 

''  We  have  examined  these  cases  with  much  care,  and 
think  the  weight  of  authority,  as  well  as  the  better  rea- 
soning, is  with  those  who  deny  the  validity  of  such  an 
assignment.  The  power  to  make  it  is  not  within  the  con- 
templation of  an  ordinary  partnership  contract."  The 
opinion  of  the  court  is  that  the  safer  and  juster  rule  is 
to  require  either  the  actual  or  implied  assent  of  all  the 
partners. 

The  court  of  appeals  of  Kentucky  concedes  the  power 
and  authority  of  each  partner,  in  behalf  of  the  firm,  to 
transfer,  pledge  or  dispose  of  the  partnership  effects  and 
property  for  any  and  aU  purposes  within  the  scope  of  the 
partnei*ship  and  in  the  course  of  its  trade  and  business, 
but  declares  it  to  be  well  settled  upon  principle  and  au- 
thority, that  one  partner  cannot,  against  the  opposition 
of  another,  make  a  general  assignment  for  the  benefit  of 
a  portion  of  the  firm  creditors,  when  such  creditors  or 
their  agent  had  notice  of  such  opposition.  BuU  v.  Harris, 
etc.  18  B.  Monroe,  195. 

Respecting  the  implied  power  of  a  partner  to  make 
such  an  assignment  without  the  knowledge  or  consent  of 
a  copartner.  Chancellor  Famsworth  says,  in  Kirby  v. 
IngersoU  Harrington's  Ch.  (Mich.),  pp.  172-186:  *' There 
is  no  such  implied  power.  The  authority  impliedly 
vested  by  each  partner  in  the  other  is  for  the  purpose  of 
carrying  on  the  concern,  and  not  for  the  purpose  of 
breaking  it  up  and  destroying  it.  One  partner  does  not, 
by  any  implication,  confer  a  power  upon  his  copartner  of 
divesting  him  of  all  interest  in  or  authority  over  the  con- 
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cern.  The  elementary  writers  upon  the  subject  do  not 
sustain  this  position.  The  adjudged  cases,  when  care- 
fully examined,  do  not  sustain  it;  and  assm*edly  it  is  not 
sustained  by  the  reason  of  the  thing  or  the  dictates  of 
justice.  Every  consideration  of  public  policy  or  commer- 
cial convenience  is  against  it." 

Being  of  opinion  that  the  authorities  cited  announce 
correct  legal  principles,  and  that  they  are  applicable  to 
transfers  of  the  nature  of  the  one  under  consideration, 
made  under  the  circumstances  disclosed  by  the  evidence, 
we  hold  that  the  paper,  *' Exhibit  B,"  conveyed  no  title  of 
itself  and  created  no  independent  lien  in  favor  of  the 
plaintiff  below,  as  against  the  creditors  of  the  firm  of 
Tribe  &  Jeflferay. 

Inasmuch,  therefore,  as  the  trial  below  was  conducted 

upon  a  theory  at  variance  with  the  views  of  the  majority 

of  the  court  upon  several  points,  the  judgment  is  reversed 

and  the  cause  remanded. 

Beversed. 

Mr.  Justice  Helm  took  no  part  in  the  decision. 


Brandenburg  y.  Miles. 

Where  a  oomplaint  failed  to  state  sufficient  facts  to  show  wherein 
the  refusal  of  defendant  to  remove  his  house  from  the  ground 
in  controversy  was  wrongful  or  unlawful,  or  that  the  damages 
claimed  were  the  direct  result  of  a  wrongful  or  unlawful  dispos- 
session, occupation,  trespass  or  detention,  held  bad  on  demurrer. 

Error  to  District  Court  of  Arapahoe  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Browne  and  Putnam  and  Mr.  J.  W.  Jenkins, 
for  plaintiff  in  error. 

Messrs.  Decker  and  Yonlet,  for  defendants  in  error. 
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Stone,  J.  The  only  questicm  in  this  case  is  as  to  the 
snfficiencj  of  the  complaint  The  said  oomplaint,  to 
which  a  demurrer  for  insuflSciency  to  state  a  cause  ol  ac- 
tion was  sustained  by  the  court  below,  is  as  follows: 

^*  The  plaintiff  complains  and  alleges: 

^'L  That  on  the  Ist  day  of  January,  A.  D.  1880,  he 
was  the  owner  in  fee  simple  of  lot  number  34,  in  block 
number  47,  in  the  last  division  of  the  city  of  Denver,  in 
said  state  and  county,  and  has  been  from  thence  hitherto^ 
and  is  now,  the  owner  thereof. 

"  n.  That  on  the  6th  day  of  April,  A.  D.  1880,  he  pur- 
chased from  one  Joab  O.  Brown  three  inches  off  lot 
number  86  in  said  block,  adjoining  his  said  lot  number 
24,  and  the  said  fraction  of  said  lot  was  on  said  last 
named  day  conveyed  to  plaintiff  in  fee  simple,  and  he  is 
now  the  owner  thereof. 

^'III.  That  the  plaintiff,  having  determined  to  con- 
struct a  large  and  valuable  brick  building  upon  said  lot 
and  fraction,  at  a  cost  of  $20,000,  to  cover  the  entire 
frontage  of  said  lot  and  fraction,  being  twenty-five  feet 
and  three  inches  on  Larimer  street  in  said  city,  employed 
a  competent  architect,  at  a  large  expense  to  plaintiff,  to 
draft  plans  and  specifications  for  said  building,  the  front- 
age of  which  building  was,  by  said  plans  and  specifica- 
tions, to  be  twenty-five  feet  and  three  inches  on  said 
street. 

'^lY.  That  said  architect  accordingly  drew  and  com- 
pleted said  plans  and  specifications  and  submitted  them 
to  plaintiff,  and  that  he  approved  the  same  on,  to  wit, 
the  26th  day  of  April,  A.  D.  1880,  and  commenced  the 
construction  of  his  said  building  in  pursuance  thereto. 

^'  V.  That  at  all  of  the  dates  aforesaid,  and  from  thence 
hitherto,  the  defendant  was  and  is  the  owner  of  lot  num- 
ber 23  in  said  block  47,  adjoining  said  lot  24,  on  which, 
on,  to  wit,  the  said  25th  day  of  April,  there  was  erected 
a  frame  building,  which  building  extended  over  and  on 
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the  lot  84  of  plaintiff  a  distaace  of  three  inches,  so  that 
plaintiff  could  not  occupy  his  entire  lot. 

**  VI.  That  on,  to  wit,  the  said  25th  day  of  April,  A. 
D.  1880,  and  at  divers  other  times  before  and  after  that 
day,  the  plaintiff  requested  defendant  to  remove  this 
said  obstruction  from  his,  the  plaintiff's,  lot,  but  that  so 
to  do  the  said  defendant  wholly  n^lected  and  refused. 

"  Vn.  That  in  consequence  of  the  said  refusal  of  de- 
fendant, and  of  his  wrongful  act  in  that  behalf,  plaintiff 
afterwards,  and  on,  to  wit,  the  1st  day  of  May,  was  re- 
quired to  have  all  of  his  said  plans  and  specifications 
changed  and  re-drawn,  at  an  expense  of,  to  wit,  $500, 
and  was  required  to  and  did  reduce  the  width  of  his  said 
building  to  twenty-five  feet,  and  that  thereby  the  said 
three  inches  of  said  lot  24  was  lost  to  the  plaintiff. 

"  Vin.  That  in  consequence  of  the  said  wrongful  acts 
of  defendant,  after  the  plaintiff  had  completed  all  of  his 
arrangements  for  the  construction  of  his  said  building, 
he,  the  plaintiff,  was  delayed  in  the  completion  of  his 
said  building  for  the  period  of  two  months,  at  an  actual 
loss  to  him  in  the  sum  of  $2,000,  and  suffered  other  losses 
in  the  change  in  the  width  of  said  building,  in  the  loss 
of  his  first  plans  and  specifications,  and  in  the  entire  loss 
of  the  said  three  inches  off  said  lot  24  in  said  block, 
which  plaintiff  avers  has  been  entirely  lost  to  him  and  is 
now  of  no  value,  in  the  further  sum  of  $3,000;  and 
plaintiff  avers  that  he  was  forced  to  construct  his  said 
building  without  occupying  and  using  the  said  three 
inches  of  said  lot  24,  because  of  the  refusal  of  defendant 
to  remove  his  said  building  therefrom. 

^'Wherefore  plaintiff  demands  judgment  against  de- 
fendant for  the  sum  of  $5,000,  his  damages,  and  for  the 
costs  of  this  action." 

We  do  not  think  the  court  erred  in  sustaining  the  de- 
murrer. The  complaint  does  not  state  a  cause  of  action  in 
ejectment,  nor  in  forcible  entry  or  unlawful  detainer,  nor 
in  trespass,  nor  for  a  specific  recovery  of  the  three  inches 
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in  width  of  the  ground  specified.  Nor  does  it  appear 
that  the  plaintiff  sought  to  state  a  cause  of  action  for 
either  of  the  above  mentioned  remedies.  The  only  facts 
stated  as  ground  for  recovery  of  the  damages  claimed  are 
that  plaintiff  owned  certain  premises  on  which  he  desired 
to  build  so  as  to  cover  the  whole  width  thereof,  and  made 
plans  accordingly;  that  defendant  owned  a  house  which 
covered  a  portion  of  said  premises;  that  plaintiff  requested 
defendant  to  remove  the  house  from  the  portion  in  con- 
troversy, and  that  defendant  refused;  that  plaintiff  there- 
upon, instead  of  seeking  by  legal  means  to  obtain  pos- 
session of  that  portion  of  his  ground  claimed  to  be 
covered  by  defendant's  house,  altered  his  architectural 
plans,  built  a  smaller  house  than  first  designed,  and 
thereafter  brings  this  action  to  recover  damages  for  delay 
in  the  construction  of  his  house,  loss  '^in  the  width  of 
the  building, '^  the  expense  of  altering  plans,  and  'Hhe 
entire  loss  of  the  said  three  inches  off  said  lot,"  and  bases 
his  right  of  recovery  of  the  sum  demanded  as  damages 
upon  the  alleged  "  wrongful  act "  of  defendant  in  neglect- 
ing and  refusing  ''  to  remove  his  said  obstruction  from 
the  plaintiff's  lot." 

The  complaint  fails  to  state  sufficient  facts  to  show 
wherein  the  refusal  of  defendant  to  remove  his  house 
f ix>m  the  ground  in  controversy  was  wrongful  or  unlaw- 
ful, or  that  the  damages  claimed  were  the  direct  result 
of  a  wrongful  or  unlawful  dispossession,  occupation,  tres- 
pass or  detention.  For  aught  that  appears  in  the  com- 
plaint, the  defendant's  alleged  occupation  of  plaintiff's 
ground  may  have  been  by  virtue  of  a  previous  unexpired 
lease  or  some  other  lawful  right,  and  such  possibility  of 
right  is  not  precluded  by  the  averment  that  the  plaintiff 
was  the  owner  in  fee  of  the  ground  in  question.  The 
recovery  of  damages  must  in  all  cases  rest  upon  facts 
showing  a  right  on  the  part  of  the  plaintiff  to  require 
the  performance  on  the  part  of  the  defendant  of  some 
legal  duty,  a  failure  to  perform  such  duty,  and  that  the 
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damages  Bought  resulted  therefrom.  The  complaint  in 
this  case  falls  far  short  of  setting  out  a  state  of  facts  in 
compliance  with  this  rule.  Plaintiff  was  given  an  oppor- 
tunity by  tha  court  below  to  amend  his  complaint,  but. 
elected  to  stand  thereby.  Perceiving  no  error  in  the 
record,  the  judgment  dismissing  the  complaint  will  be 

Affirmed. 


Murphy  v.  Hobbs. 


L  In  dvil  actioiiB  for  injurr  resulting  from  lorta,  where  the  offense  is 
punishable  under  the  criminal  laws,  exemplary  damages,  as  a  pnn- 
iahment  or  example,  cannot  be  awarded.  Qncere,  whether  the 
rocoveiy  in  all  cases  should  not  be  limited  to  a  liberal  role  of  com- 
pensatoiy  damages? 

a.  In  actions  for  malicious  prosecution,  malice  may  be  implied  or  im- 
puted from  the  absence  of  probable  cause. 

8.  Bnt  afflrmative  evidence  of  lang^uage  cr  acts  <ui  the  part  of  tlie 
.  prosecntor,  tending  to  show  actual  malice,  are  admissible  in  evi- 
dence when  tber  are  so  closely  comiected  with  the  transaction  as 
to  be  part  of  the  res  geatce. 

Appeal  from  District  Court  of  Weld  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm.  B.  Mills,  for  appellant. 

Messrs.  Haynes,  Dunning  and  Haynes,  and  Messrs. 
Rhodes,  Love  and  McCreery,  for  appellee. 

Helm,  J.  This  is  a  civil  action,  brought  to  recover 
damages  for  malicious  prosecution  and  false  imprison- 
ment. Plaintiff  procured  a  verdict,  and  judgment  was 
duly  entered  thereon.  Defendant  prosecutes  this  appeal  . 
and  assigns  in  support  thereof  numerous  errors.  The 
-  most  important  of  these  assignments  is  one  which  re- 
lates to  the  measure  of  damages  adopted  in  the  court 
below. 
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Upon  this  subject  the  following  instruction  was  th^re 
given:  ^'That  the  measure  of  damages  in  an  action  for 
malicious  prosecution  is  not  confined  alone  to  actual 
pecuniary  loss  sustained  by  reason  thereof;  but  if  it  to 
believed,  from  the  evidence,  that  the  arrest  and  impris- 
onment stated  in  the  complaint  were  without  probaUe 
cause,  then  the  jury  may  award  damages  to  plaintiff  to 
indemnify  him  for  the  peril  occasioned  to  him  in  r^ard 
to  personal  liberty,  for  injury  to  his  person,  liberty,  feel- 
ings and  reputation,  and  cts  a  punishment  to  defendant 
in  such  further  sum  as  they  shall  deem  jusf 

By  the  assignment  of  error  and  alignment  challenging 
the  correctness  of  this  instruction,  we  are  called  upon  to 
consider  the  following  question,  viz. :  Can  damages,  <xs  a 
punishment^  be  recovered  in  cases  like  thisl 

The  rule  allowing,  under  certain  circumstances,  in  civil 
actions  based  upon  torts,  exemplary,  punitive  or  vindic- 
tive damages,  for  the  purpose  of  punishing  the  defend- 
ant, has  taken  deep  root  in  the  law.  It  has  the  sanction 
of  learned  courts  and  law  writers,  amcmg  the  latter 
Mr.  Sedgwick;  and  its  abrogation  should  be  favored  only 
upon  the  most  weighty  considerations.  But  we  find 
denying  its  correctness,  Professor  Greenleaf  and  several 
courts  of  the  highest  respectability. 

As  we  shall  presently  see,  the  question  is  not  conclu- 
sively res  judicaia  in  Colorado.  We  therefore  feel  at 
liberty  to  inquire  into  the  reasons  uzged  against  the  doc- 
trine. 

Were  this  subject  now  presented  to  the  various  courts 
o&  the  country  for  the  first  time,  we  have  little  doubt  as 
to  what  the  verdict  would  be;  the  propriety  of  adhering 
exclusively  to  the  rule  of  compensation  appears,  upon// 
•careful  investigation,  with  striking  clearness.  But  manyi' 
of  the  courts,  like  that  of  Wisconsin,  while  expressing 
strong  disapprobation  of  the  doctrine  'inherited,"  and 
declaring  it  '^a  sin  against  sound  judicial  principle,'' 
feel  constrained  to  preserve  it,  on  account  of  precedent 
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in  their  respective  states,  and  the  ^'current  of  authority 
elsewhere."    Brown  v.  Swineford^  44  Wis.  282. 

Perhaps  the  most  impressive  objection  to  allowing 
damages  as  a  punishment  in  cases  like  the  one  at  bar,  is 
that  which  relates  to  dual  prosecutions  for  a  single  tort. 
Our  state  constitution  declares  that  no  one  shall  be  twice 
put  in  jeopardy  for  the  same  offense.  A  second  criminal 
prosecution  for  the  same  act  after  acquittal,  or  conviction 
and  punishment  therefor,  is  something  which  no  English 
or  American  lawyer  would  defend  for  a  moment.  But 
here  is  an  instance  where  practically  this  wrong  is  in- 
flicted. The  fine  awarded  as  a  punishment  in  the  dvil 
action  does  not  prevent  indictment  and  prosecution  in  a 
criminal  court.  On  the  other  hand,  it  has  been  held  that 
evidence  of  punishment  in  a  criminal  suit  is  not  admis- 
sible even  in  mitigation  of  exemplary  damages  in  a  civil 
action.  Cook  v.  EUiSy  6  Hill,  466;  Edwards  r.  Leavitt^ 
46  Vt.  126. 

Courts  attempt  to  explain  away  the  apparent  conflict 
with  the  constitutional  inhibition  above  menti(Hied;  they 
say  that  the  language  there  used  refers  exclu^velyjto 
criminal  procedure  and  cannot  include  civil  'ffctidas. 
Brown  v.  Swinefordy  supra.  But  this  position  amounts 
to  a  complete  surrender  of  the  evident  spirit  and  intent 
of  that  instrument.  When  the  convention  framed,  and 
when  the  people  adopted,  the  constitution,  both  under- 
stood the  purpose  of  this  clause  to  be  the  prevention  of 
double  prosecutions  for  the  same  offense.  Yet,  under 
the  rule  allowing  exemplary  damages,  not  only  may  two 
prosecutions^  but  also  two  convictions  and  punishments, 
be  had.  What  difference  does  it  make  to  the  accused,  so 
far  as  this  question  is  concerned,  that  one  prosecution 
takes  the  form  of  a  civil  action,  in  which  he  is  called  de- 
fendant? He  is  practically  harassed  with  two  prosecu- 
tions and  subjected  to  two  convictions;  while  no  hypoth- 
esis, however  ingenious,  can  cloud  in  his  mind  the  palpa- 
ble fact  that  for  the  same  tort  he  suffers  two  punishments. 
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An  effort  has  been  made  to  mitigate  the  undeniable 
hardship  and  injustice  by  declaring  that  juries  in  the 
second  prosecution,  whether  it  be  civil  or  criminal  in 
form,  may  consider  the  punishment  already  inflicted. 
But  both  reason  and  authority  conclusively  show  that 
this  proposition  is  illusory;  that  the  application  of  such 
a  rule  is  impracticable;  and  that  the  attempt  to  apply  it, 
while  producing  confusion,  would  not  effectively  accom- 
plish the  purpose  intended. 

A  second  weighty  objection  to  the  rule  under  discussion 
relates  to  procedure.  It  is  doubtful  if  another  instance 
can  be  found  within  the  whole  range  of  English  or 
American  jurisprudence,  where  the  distinctions  between 
civil  and  criminal  procedure  are  so  completely  ignored. 
Plaintiff  sues  for  damages  arising  from  the  injury  done 
to  himself.  His  complaint  or  declaration  is  framed  with 
a  view  to  compensation  for  a  purely  private  wrong;  it 
need  not  be  under  oath,  and  does  not  inform  defendant 
that  he  is  to  be  tried  for  a  public  offense.  The  summons 
makes  no  mention  pf  punishment;  it  simply  commands 
defendant  to  appear  and  answer  in  damages  for  the  pri- 
vate injury  inflicted  upon  plaintiff.  When  the  cause  is 
caUed  for  trial,  no  issue  upon  a  public  criminal  chai^  is 
fairly  presented  by  the  pleadings. 

A  trial  and  conviction  are  had,  and  punishment  by  fine 
is  inflicted,  without  indictment  or  sworn  information. 

The  rules  of  evidence  peculiarly  applicable  in  criminal 
prosecutions  are  rejected. 

The  doctrine  of  reasonable  doubt  is  replaced  by  the 
rule  controlling  in  civil  actions,  and  a  mere  preponder- 
ance in  the  weight  of  testimony  warrants  conviction; 
defendant  is  compelled  to  testify  against  himself,  and 
such  forced  testimony  may  produce  the  verdict  under 
which  he  is  punished;  depositions  may  be  read  against 
him,  and  thus  the  right  of  meeting  adverse  witnesses  face 
to  face,  be  denied. 

The  law  fixes  a  maximum  punishment  for  criminal 
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offenses,  and  in  this  state  the  presiding  judge  determines 
the  extent  thereof,  where  a  discretion  is  given;  but  under 
the  rule  we  are  considering,  the  jury  are  entirely  free 
from  control,  except  through  the  court's  power  —  always 
unwillingly  exercised  — to  set  aside  the  verdict;  they  may, 
for  an  offense  which  is  punishable  under  criminal  statutes 
by  $100  fine  at  most,  award  as  a  punishment  many  times 
that  sum. 

And  finally,  when  the  defendant  has  been  punished  in 
the  civil  action,  he  is  denied  the  privilege  of  pleading  such 
expiation  in  bar  of  a  criminal  prosecution  for  the  same 
offense.  He  can  hope  for  no  executive  clemency  in  the 
civil  suit;  and  if  imprisoned  upon  the  second  conviction, 
under  the  authorities,  habeas  corpus  does  not  lie  to  aid 
him. 

The  incongruities  of  this  proceeding  are  not  confined 
to  the  criminal  branch  of  the  law.  Civil  actions  are  in- 
stituted for  the  purpose  of  redressing  private  wrongs;  it 
is  the  aim  of  civil  jurisprudence  to  mete  out  as  nearly 
exact  justice  as  possible,  between  contending  litigants; 
there  ought  to  be  no  disposition  to  take  from  the  defend- 
ant or  give  to  the  plaintiff  more  than  equity  and  justice 
require. 

Yet  under  this  rule  of  damages  these  principles  are  for- 
gotten, and  judicial  machinery  is  used  for  the  avowed 
purpose  of  giving  plaintiff  that  to  which  he  has  no  shadow 
of  right.  He  recovers  full  compensation  for  the  injury 
to  his  person  or  property;  for  all  direct  and  proximate 
losses  occasioned  by  the  tort;  for  the  physical  pain,  if 
any,  infiicted;  for  his  mental  agony,  lacerated  feelings, 
wounded  sensibilities;  and  then  in  addition  to  the  fore- 
going, he  is  allowed  damages,  which  are  awarded  as  a 
punishment  of  defendant  and  example  to  others.  Who- 
will  undertake  to  give  a  valid  reason  why  plaintiff,  after 
being  fully  paid  for  all  the  injury  infiicted  upon  his  prop- 
erty, body,  reputation  and  feelings,  should  still  be  com- 
pensated, above  and  beyond,  for  a  wrong  committedi 
Vol.  vn—85 
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against  the  public  at  large!  The  idea  is  inconsistent  with 
sound  legal  principles,  and  should  never  have  found  a 
lodgment  in  the  law. 

The  reflecting  lawyer  is  naturally  curious  to  account 
for  this  "  heresy  "  or  "  deformity/'  as  it  has  been  termed. 
Able  and  searching  investigations,  made  by  both  jurist 
and  writer,  disclose  the  following  facts  concerning  it, 
viz.:  That  it  was  entirely  unknown  to  the  civil  law; 
that  it  never  obtained  a  foothold  in  Scotland;  that  it  finds 
no  real  sanction  in  the  writings  of  Blackstone,  Ham- 
mond, Corny ns  or  Rutherforth;  that  it  was  not  recog- 
nized in  the  earlier  English  cases;  that  the  supreme 
courts  of  New  Hampshire,  Massachusetts,  Indiana,  Iowa, 
Nebraska,  Michigan  and  Georgia,  have  rejected  it  in 
whole  or  in  part;  that  of  late  other  states  have  falteringly 
retained  it  because  '^ committed"  so  to  do;  that  a  few 
years  ago  it  was  correctly  said,  '^At  last  accounte  the 
court  of  queen's  bench  was  still  sitting  hopelessly  in- 
volved in  the  meshes  of  what  Mr  Justice  Quain  declared 
to  be  'utterly  inconsistent  propositions.'"  And  that  the 
rule  is  comparatively  modem,  resulting,  in  all  probability, 
from  a  misconception  of  impassioned  language  and  inac- 
curate expressions  used  by  judges  in  some  of  the  earlier 
English  cases. 

See  Professor  Greenleaf s  response  to  Mr.  Sedgwick's 
criticism  of  the  former's  views  on  this  subject,  2  GreenL 
Ev.  p.  235  et  seq.;  also  the  opinion  of  the  court,  delivered 
by  Mr.  Justice  Foster,  in  Fay  v.  Parker ^  53  N.  H.  342; 
and  other  authorities  cited  at  the  end  of  this  discussion. 

Mr.  Parsons,  while  with  evident  reluctance  sanctioning 
the  rule,  makes  the  following  declaration:  **  We  cannot 
believe  that  it  was  ever  a  principle  of  the  ancient  and 
genuine  common  law  that  damages  should  be  punish- 
ment, or  that  the  civil  remedy  for  the  wrong  done  should 
be  punitive  to  the  wrong-doer  as  well  as  compensative  to 
the  sufferer."    3  Parsons  on  Contracts  (6th  ed.),  171. 

The  words  "smart  money,"  and  also  the  following 
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adjectives,  have  been  used  to  designate  this  class  of  dam- 
ages: speculativey  imaginary^  presumptive^  exemplary ^ 
vindictive^  and  punitive  or  punitory.  The  literal  mean- 
ing of  all  but  the  last  three  is  easily  reconcilable  with  the 
idea  of  compensation;  they  were  so  used  in  the  first 
place;  and  even  as  to  the  excepted  ones,  there  are  many 
cases  wherein  it  is  evident  they  were  employed  without 
any  intentional  reference  to  punishment.  These  words 
all  came  into  use  through  the  beneficent  design  of  courts 
to  distinguish  between  private  wrongs  with,  and  those 
without,  an  evil  intent,  and  to  extend  the  right  of  re- 
covery, in  the  former  case,  to  injuries  excluded  from 
computation  in  the  latter. 

Mr.  Justice  Foster  concludes  a  discussion  of  the  ex- 
pression smart  money^  as  used  by  Grotius  and  jurists 
contemporary  with  that  author,  in  the  following  lan- 
guage: ''It  is  interesting,  as  well  as  instructive,  to  ob- 
serve that  one  hundred  and  twenty  years  ago  the  term 
smart  money  was  employed  in  a  manner  entirely  different 
from  the  modern  signification  which  it  has  obtained, 
being  then  used  as  indicating  compensation  for  the  smarts 
of  the  injured  person,  and  not  as  now,  money  required 
by  way  of  punishment,  and  to  make  the  wrong-doer 
smart. "    Fay  v.  Parker ^  supra. 

So  long  as  the  juiy  are  considering  the  material  pecun-^ 
iaiy  injury,  direct  or  approximate,  shown  by  the  evi- 
dence,  and  the  physical  pain,  their  inquiry  relates  to 
what  are  termed  actual  damages;  but  when  authorized 
by  a  vicious  intent  of  the  wrong-doer,  they  turn  to  the 
realm  of  mental  anguish,  public  indignity,  wounded 
sensibility,  etc. ,  the  damages  awarded  may  more  appro- 
priately be  described  as  presumptive,  speculativey  or 
imaginary.  The  injury  in  the  latter  case  is  no  less  act- 
ual or  real  than  in  the  former,  but  it  is  less  tangible; 
compensation  therefor  is  more  a  matter  of  judgment, 
less  a  result  of  computation. 

A  misappi'ehension  seems  sometimes  to  exist  as  to  the 


348  Murphy  v.  Hobbs.  [Oct.  T., 

word  compensatory y  when  used  in  this  connection.  Under 
the  rule  limiting  them  to  compensatory  damages,  juries 
will,  with  proper  instructions,  recognize  a  broad  distinc- 
tion between  a  tort  unaccompanied  by  malice,  or  circum- 
stances of  aggravation  or  disgrace,  and  one  producing 
equal  direct  pecuniary  damage  where  either  of  these 
conditions  exist.  In  the  former  case  they  consider  only 
the  actual  injury  to  the  person  or  property,  including 
expenses,  loss  of  time,  bodily  suffering,  etc.,  occasioned 
by  the  wrongful  act;  in  the  latter,  they  allow  such  ad- 
ditional sum  as  in  their  judgment  is  warranted  by  the 
circumstances  of  contumely,  anguish  or  oppression;  but 
in  both  instances  the  damages  are  awarded  as  compensa- 
tion; the  additional  sum  is  given  to  the  individual  as  a 
recompense  for  the  mental  suffering,  or  wounded  sensi- 
bilities, etc.,  as  the  case  may  be.  It  often  happens  that 
this  constitutes  the  principal  element  of  the  recovery. 

If,  upon  a  crowded  thoroughfare,  one  maUciously  as- 
saults me  with  blows  and  epithets,  $3  may  fully  compen- 
sate the  injury  inflicted  to  my  person  and  clothing;  bat 
$500  may  be  utt4>rly  inadequate  to  requite  the  sense  of 
insult,  the  personal  indignity,  the  public  disgrace  and 
humiliation.  The  extra  $500  exacted  may  operate  indi- 
rectly as  a  punishment;  it  may  constitute  an  example  to 
others,  and  also  deter  my  assailant  himself  from  repeti- 
tions of  the  offense  in  future;  in  law,  however,  it  is 
simply  compensation  for  the  private  wrong;  a  kind  of 
indemnity  which  probably  no  court  has  ever  refused  to 
allow,  when  warranted  by  the  circumstances. 

But  under  the  doctrine  of  exemplary  damages,  as  an- 
nounced by  the  instruction  given  in  this  case,  the  jury 
are  not  required  to  stop  with  the  $5  ^or  material  injury, 
and  $500  for  lacerated  feelings.  They  may  turn  to  the 
domain  of  criminal  law,  and  consider  the  public  wrong; 
and  they  may  add  $1,000  more  as  a  punishment  to  my 
assailant.  The  arrangement  is  highly  satisfactory  to  me, 
since  I  have  the  pleasure  of  pocketing  the  additional  thou- 
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sand  dollars  to  which  I  am  not  entitled.  But,  as  we  have 
already  seen,  it  hai-dly  comports  with  correct  legal  prin- 
ciples. 

The  case  at  bar  furnishes  a  good  illustration  of  the  doc- 
trine under  discussion.  The  juiy  are  told  that  if  they 
find  cei*tain  facts  to  exist,  they  may  award  damages  to 
plaintiff  for: 

1st.  The  actual  pecuniary  loss  sustained. 

2d.  The  peril  occasioned  in  regard  to  pei*sonal  liberty. 

3d.  The  injury  to  his  person  and  liberty. 

4th.  The  injury  to  his  feelings  and  reputation. 

5th.  The  punishment  of  defendant. 

The  first  four  items  comprise  all  the  injuries  for  which 
plaintiff  ought  to  recover;  they  aU  rest  upon  the  theory 
of  compensation  for  the  private  wrong,  and  are  there- 
fore in  perfect  harmony  with  the  principles  and  proced- 
ure in  civil  actions;  they  furnish  ample  ground  for 
discrimination  by  the  jury,  should  they  find  the  pmsecu- 
tion  and  imprisonment  to  have  been  malicious.  Why 
not  remit  the  punishment  of  defendant  to  a  criminal 
foinim? 

The  jury  rendered  a  verdict  for  $2,780.  How  much 
of  this  sum  was  given  as  a  punishment?  Perhaps  $1,000, 
perhaps  more;  yet  under  our  Criminal  Code,  $500  would 
have  been  the  maximum.  When  defendant  is  on  trial 
in  the  criminal  court,  he  cannot  plead  in  bar  payment 
of  this  penalty;  he  must,  if  convicted,  discharge  the 
additional  fine  assessed,  or  go  to  jail,  if  such  be  the 
sentence.  Whatever  may  be  the  technical  distinctions, 
he  is  in  fact  twice  prosecuted,  twice  convicted  and  twice 
punished  for  the  same  offense;  and  one  of  these  pros- 
ecutions, convictioiis  and  punishments  is  had  without 
any  regard  for  the  leading  principles  obtaining  in  crim- 
inal procedure. 

Concerning  defendant's  liability  to  indictment  for  false 
imprisonment  under  our  statute,  see  Slomer  v.  People^ 
25  HI.  70. 
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We  are  not  prepared  to  say  with  Mr.  Field,  that  the 
controversy  of  the  books  about  compensatory  and  exem- 
plary damages  ^'  is  one  which  relates  more  to  the  use  of 
terms  than  to  practical  results  "  (Field  on  Damages,  sec. 
Y3);  nor  with  Judge  Cole  of  Iowa  —  for  whose  legal 
acumen  and  views  we  entertain  profound  respect  —  that 
the  difference  on  this  subject  between  Prof.  Greenleaf 
and  Mr.  Sedgwick  may  be  only  a  "  controversy  as  to  the 
terminology  of  the  law,  rather  than  as  to  the  extent  of 
the  right  of  recovery,  or  the  real  measure  of  damages.'* 

These  remarks  must  be  based  upon  the  supposition  that 
the  jury  would  award  as  heavy  damages  under  the  liberal 
rule  of  compensation  above  stated,  as  they  would  with 
the  added  element  of  punishment;  a  conjecture  which  it 
seems  to  us  is  hardly  defensible  from  a  legal  standpoint. 
We  deem  no  further  argument  necessary  to  show  that 
the  question  is  one  of  weighty  importance.  That  it 
affects  the  fundamental  distinctions  between  civil  and 
criminal  procedure;  that  it  bears  directly  upon  the  legal 
rights,  and  in  many  cases  also  upon  the  constitutional 
rights,  of  the  citizen. 

In  some  of  the  states,  courts  distinguish  between  cases 
where  the  tort  is  punishable  as  a  crime,  and  those  where 
it  is  malicious  but  not  so  punished;  exemplary  damages 
being  denied  in  the  former,  but  allowed  in  the  latter. 
See  Sutherland  on  Damages,  p.  788,  and  cases  cited. 

This  distinction  rests  upon  the  constitutional  and  hu- 
mane objections  to  dual  prosecutions  and  punishments 
for  the  same  offense;  but  grave  doubts  may  justly  exist 
as  to  the  wisdom  of  preserving  it. 

The  impropriety  of  judicially  recognizing  as  criminal, 
that  which  is  not  so  by  statute  or  at  common  law;  the 
incongruity  and  confusion  arising  from  trial  and  punish- 
ment under  the  rules  of  evidence,  pleading  and  practice 
controlling  in  civil  actions;  the  injustice  of  denying 
defendant  the  benefit  of  principles  and  procedure  main- 
tained in  criminal  prosecutions;  the  manifest  inequity  of 
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awarding  plaintiff  something  to  which  he  is  not  en- 
titled,—  these  and  other  considerations  may  prove  so 
powerful  as  ultimately  to  undermine  everywhere  the  dis- 
tinction above  mentioned. 

It  may  in  the  end  be  considered  safer  and  better,  in  all 
cases,  to  keep  the  two  forums  separate  and  distinct;  to 
let  the  public  protect  itself  through  legislation  and  the 
principles  of  the  common  law.  It  is  npt  unlikely  that 
courts  will  in  the  course  of  time  generally  condemn  the 
practice  of  blending  the  interests  of  the  individual  with 
those  of  society,  and  using  a  purely  private  action  to 
redress  a  public  wrong. 

The  most  difficult  cases  in  which  to  exclude  the  rule  of 
damages  as  a  punishment  are  those  where  its  application 
rests  upon  gross  negligence,  and  where  no  criminal  pros- 
ecution can  be  sustained;  there  is  often  a  feeling  that 
complete  justice  cannot  be  done  without  punitive  satis- 
faction. But  those  courts  which  adhere  to  the  doctrine 
of  exemplary  damages  in  general  are  by  no  means  unan- 
imous in  applying  it  to  this  class  of  cases;  and  when  so 
applied,  the  most  guarded  language  is  used,  and  the 
most  careful  limitations  are  imposed;  it  is  said  that  the 
negligence  must  be  **  flagrant  and  culpable; "  so  much  so 
that  malice  may  "  well  be  inferred  or  imputed  to  defend- 
ant."   Field  on  Damages,  sec.  84,  and  cases  cited. 

Why  may  not  even  this  class  of  cases  be  safely,  limited 
to  the  rule  of  compensation  ?  Is  not  this  doctrine,  as 
above  explained,  sufficient  to  meet  all  the  reasonable 
demands  of  justice  ? 

But  it  is  sufficient  for  us  to  say  that,  in  the  case  at 
bar,  the  objections  to  double  prosecutions  and  punish- 
ments for  the  same  offense  are  decisive. 

As  already  suggested,  the  distinction  above  considered 
is  not  merely  verbal.  It  makes  but  little  difference  what 
adjective  or  expression  is  used  to  designate  the  damages 
beyond  those  termed  actual  which  may  be  awarded  by 
the  jury  for  injury  to  the  feelings  when  the  wrong  is 
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accompanied  by  malice,  provided  the  instructions  clearly 
indicate  the  proper  limitation.  But  it  is  believed  safer 
not  to  employ  the  words  exemplary,  rdndictivej  punitory^ 
or  either  of  them,  as  there  is  danger  of  misapprehension 
growing  out  of  their  literal  meaning,  notwithstanding 
the  accompanying  explanations  of  the  court. 
"^  It  has  been  with  no  little  reluctance  that  we  have 
arrived  at  the  foregoing  conclusion  as  to  the  doctrine  of 
punitive  or  exemplary  damages.  The  persuasive  reasons 
and  strong  array  of  authorities  in  support  of  the  rule, 
the  corresponding  convictions  of  a  large  part  of  the 
bench  and  bar  of  the  state,  and  the  confusion  that  may 
exist  for  a  time,  have  impelled  us  to  the  most  cai-ef ul  and 
conservative  deliberation.  But  we  feel  that  the  doctrine 
of  compensation,  as  explained,  is  more  in  consonance  with 
the  reason,  the  logic,  the  science  of  the  law;  that  it  is 
more  in  harmony  with  the  dictates  of  equity  and  justice, 
and  that  the  tendency  of  the  courts  and  writers  is  favor- 
able to  its  exclusive  adoption, — more  correctly  speaking, 
re-adoption.  We  deem  it  wiser  to  accept  and  declare 
the  rule  now,  than  to  resist  for  a  time  and  ultimately  be 
compelled  to  do  so,  when  the  confusion  produced  would 
be  tenfold  greater  than  at  present  is  possible. 

Upon  the  subjects  embraced  by  the  foregoing  discus- 
sion, see  the  following  authorities  supporting  or  opposing 
the  views  adopted  in  this  opinion:  2  Greenleaf  s  Evidence 
(13th  ed.),  text  notes  and  cases,  p.  235  et  seq.;  1  Sutherland 
on  Damages,  text  notes  and  cases,  p.  716  et  seq.;  Field 
on  Law  of  Damages,  text  notes  and  cases,  p.  64  et  seq.; 
Sedgwick  on  Meas.  of  Damages  (6th  ed.),  text  notes  and 
cases,  p.  552  et  seq.;  3  Parsons  on  Contracts,  text  notes 
and  cases,  p.  *169  et  seq.;  Fay  v.  Parker,  53  N.  H.  342. 

Several  cases  decided  by  this  court  refer  directly  or  in- 
directly to  the  subject  of  exemplary  damages,  viz. :  Kin- 
ney V.  Williams,  1  Col.  191;  Nachtrieb  v.  Stoner,  1  CoL 
423;  K.  P.  Ry  Co.  v.  Miller,  2  Col.  442;  Western  Union 
Telegraph  Co.  v.  Eyser,  2  Col,  141;  K.  P.  £Py  Co.  v.  Lun- 
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dttij  Adm^r,  3  Col.  94;  Wall  et  ah  v.  Cameron^  6  Col. 
2Y5. 

In  none  of  these  cases  does  there  appear  to  have  heen 
a  serious  contest  upon  this  subject,  by  counsel.  It  is  not 
considered  at  any  length,  or  fairly  adjudicated,  in  either 
of  the  opinions,  though  they  contain  remarks  which 
seem  to  recognize  the  doctrine.  In  five  of  the  cases  the 
judgments  below  were  reversed — four  by  this  com't,  and 
one  by  the  supreme  court  of  the  United  States;  and  with 
a  single  exception,  the  principal  ground  of  reversal  was 
error  in  submitting  at  all  to  the  jury,  this  branch  of  the 
measure  of  damages.  Therefore,  for  this  reason,  in  four 
of  those  cases,  it  was  not  necessary  to  determine  the  ques- 
tion, since,  if  the  rule  were  held  to  exist,  it  had  no  appli- 
cation. In  one  of  the  remaining  two,  the  reference  to 
this  class  of  damages  was  a  casual  remark  by  the  judge 
who  wrote  the  opinion,  not  necessarily  required  by  any- 
thing in  the  record.  While  in  the  sixth,  the  instruction 
considered,  simply  told  the  jury  that,  if  malice  existed, 
they  were  "  not  restricted  to  the  mere  corporeal  injury 
of  the  party; "  which  is  in  perfect  keeping  with  the  rule 
of  compensation  above  announced. 

But  if  it  can  be  truthfully  claimed  that  the  views 
herein  expressed  are  not  in  harmony  with  those  cases  or 
either  of  them,  we  feel  constrained  to  hold  that,  to  the 
extent  of  such  conflict,  those  opinions  should  be  mod- 
ified. 

In  view  of  a  retrial  in  the  court  below,  we  deem  it 
necessary  to  consider  a  few  other  questions  presented  by 
the  record. 

The  term  probable  caxise,  as  used  in  actions  for  mali- 
cious prosecution,  has  been  defined  as  ''such  a  state  of 
facts,  known  to  and  influencing  the  prosecutor,  as  would 
lead  a  man  of  ordinary  caution  and  prudence,  acting  con- 
scientiously, impartially,  reasonably  and  without  preju- 
dice, upon  facts  within  the  parties'  knowledge,  to  believe 
or  entertain  an  honest  and  strong  suspicion  that  the  per- 
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son  accused  is  guilty/*    Hill  on  Torts,  sec.  18,  and  cases 
cited. 

Analyzing  this  definition,  we  discover  the  reason  for 
the  rule  that,  in  cases  Uke  the  one  before  us,  malice  may 
be  impHed  from  a  want  of  probable  cause.  Persons  of 
sufficient  age  and  sound  mind  are  presumed  in  law  to  act 
with  ordinary  prudence  and  discretion.  And  as  in  many 
other  cases  where  wrong  and  injury  result  from  gross 
negligence,  upon  proof  that  there  was  no  probable  cause, 
the  law  supplies  a  criminal  intent.  One  cannot  procure 
the  arrest  and  imprisonment  of  another,  without  any 
reasonable  ground  of  suspicion,  and  then  avoid  liability 
for  the  disgrace  and  vexation  produced,  upon  the  plea  of 
innocent  intent.  If  he  is  really  free  from  wrongful  mo- 
tive, and  yet  no  probable  cause,  within  the  forgoing 
definition,  exists,  he  should  pay  these  damages  for  his  in- 
difference or  carelessness  concerning  the  rights  of  others. 

Counsel  will  observe  that  all  the  circumstances,  as  they 
appeared  to  the  prosecutor  at  the  time,  enter  into  the 
question;  and  that  in  determining  whether  or  not  prob- 
able cause  existed,  the  jury,  so  far  as  possible,  place 
themselves  in  the  position  of  the  prosecutor.  This  ex- 
pression does  not  mean  actual  guilt,  but  such  circum- 
stances as  warrant  the  prosecutor,  acting  as  a  man  of 
reasonable  caution  and  discretion,  and  free  from  malice 
or  prejudice,  in  "entertaining  an  honest  and  strong  sus- 
picion that  the  person  accused  is  guilty."  See  Field  on 
Damages,  sec.  690,  and  cases  cited;  Stone  v.  Crocker,  2i 
Pick.  81. 

Adopting  this  view  of  the  law,  it  follows  that  we  must 
overrule  counsel's  remaining  objection  to  the  instruction 
already  considered.  So  far  as  this  objection  is  concerned, 
we  think  that  this  instruction,  coupled  with  the  other 
instructions  given,  fairly  states  the  law. 

But  while  it  is  correct  to  say  that  a  wrongful  intent 
may  be  implied  from  the  absence  of  probable  cause,  it 
does  not  follow  that  all  testimony  of  actual  malice  must 


1884.]  Murphy  v.  Hobbs.  655 

be  excluded.  It  is  true  that  if  there  be  probable  cause 
for  the  arrest,  the  prosecutor  is  not  inquired  to  respond 
in  damages,  even  though  his  mind  may  not  be  free  from 
improper  motive.  Yet  acts  of  the  prosecutor,  and  cir- 
cumstances connected  with  the  transaction,  affirmatively 
showing  actual  evil  intent,  may  always  be  given  in  evi- 
dence. If  a  want  of  probable  cause  appear,  the  jury,  in 
estimating  damages,  may  properly  consider  the  degree 
of  malignity  displayed  by  the  prosecutor.  If,  through 
unreasonable  and  unnecessary  abuse  and  oppression,  the 
annoyance,  contumely  and  sense  of  outrage  inflicted  are 
enlarged,  heavier  damages  should  be  allowed,  under  the 
rule  of  compensation,  than  if  the  malice  were  wholly 
implied  from  the  absence  of  probable  cause. 

We  are  therefore  of  opinion  that  no  error  was  com- 
mitted in  receiving  testimony  as  to  what  took  place  prior 
to  appearance  before  the  justice.  This  evidence  was  not 
admitted  as  a  ground  of  damages  in  itself;  under  the  plead- 
ings it  could  not  be  so  received.  But  the  insults,  oppres- 
sion and  duress  thereby  shown  continued  through  the 
six  or  seven  hours  immediately  preceding  arrival  at  the 
justice's  residence;  they  were  closely  connected  with 
the  proceedings  before  that  officer,  and  bore  directly 
upon  the  intent  with  which  appeUant  acted  in  instituting 
such  proceedings,  and  in  procuring  the  warrant  and  sub- 
sequent imprisonment. 

The  sixth  instruction,  relating  to  the  disposal  of  mort- 
gaged property,  should  not  have  been  given;  it  is  not 
supported  by  any  evidence  in  the  cause,  and  its  effect 
might  possibly  have  been  misleading  to  the  jury. 

In  view  of  the  uncontradicted  evidence  in  behalf  of  the 
plaintiff  below,  now  before  us,  we  do  not  consider  the 
verdict  excessive;  under  a  correct  rule  of  damages,  it 
would  not  be  disturbed  on  account  of  the  sum  awarded. 
But  we  cannot  say  that  a  portion  thereof  was  not  given 
for  the  purpose  of  punishing  appellant. 

The  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial.  Reversed. 
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In  this  court  briefs  must  be  filed  in  accordance  with  the  oiden  entered, 
or  the  causes  will  be  subject  to  dismissal  for  want  of  prosecution. 

Error  to  County  Court  of  Boulder  County. 
The  case  is  stated  in  the  opinion. 
Messrs.  Teller  and  Orahood,  for  plaintiffs  in  error. 
Mr.  R.  H.  Whttely,  for  defendants  in  error. 

By  the  Court.  This  cause  was  regularly  submitted  to 
the  judgment  of  this  court  upon  briefs  to  be  filed,  and  a 
rule,  specifying  within  what  periods  the  several  briefe 
were  to  be  filed,  was  duly  entered  of  record  herein  on  the 
16th  day  of  February,  1883.  Upon  reaching  the  cause 
for  decision  we  find  that  no  briefs  have  been  filed  by 
either  party.  The  writ  of  error  will  therefore  be  dis- 
missed for  failure  to  comply  with  the  rule. 

Suitors  bringing  causes  hei*e  for  review,  and  desiring 
the  judgment  of  this  court  upon  the  errors  assigned, 
must  exercise  diligence  in  their  prosecution.  Briefs  must 
be  filed  in  accordance  with  the  orders  entered,  or  the 
causes  will  be  subject  to  dismissal  for  want  of  prosecu- 
tion.   Writ  of  error  xlismissed. 

Dismissed. 


Mackey  v.  Fullerton  et  al.,  Assignees  of  Sherrick 

&  Lewis. 

1.  The  rule  of  law  is  that  the  debtor  may  direct,  on  paying  money  to 
his  creditor,  the  appropriation  of  it  to  a  particular  account  or  itun 
of  indebtedness;  but  if  he  make  or  indicate  no  such  appropriation, 
the  creditor  may  apply  the  money  as  he  pleases.  When  money  is 
paid  generally  on  an  account,  without  any  appropriation,  the  role 
is  that  it  should  bo  applied  to  the  first  items  in  the  account 
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Sk  Wilful  i^nsiorance  is  equivalent  in  law  to  actual  knowledge.  He  who 
abstains  from  inquiry,  when  inquiry  ought  to  be  made,  cannot  b9 
heard  to  say  so  and  rely  upon  his  ignorance. 

Appeal  from  District  Court  of  QUpin  County. 

The  facts  are  stated  in  the  opinion. 
Mr.  J.  E.  BocEWELL^  for  appellant. 
Mr.  W.  C.  Fullerton,  for  appellees. 

Beck,  C.  J.  This  was  an  action  commenced  by  the 
appellees  against  the  appellant  in  the  county  court  of 
Gilpin  county,  for  the  recovery  of  a  balance  of  $510.06, 
alleged  to  be  due  the  late  firm  of  Sherrick  &  Lewis,  upon 
an  account  for  goods,  wares  and  merchandise.  There 
have  been  two  trials  of  the  cause,  in  each  of  which  the 
plaintiffs  recovered  judgment  for  the  full  amount  of 
their  bill;  first  before  the  county  court,  and  again  before 
the  district  court  of  Gilpin  county,  the  latter  trial  being 
by  a  jury. 

Sherrick  &  Lewis  were  partners,  doing  business  as 
merchants,  in  Nevadaville,  in  said  Gilpin  county,  their 
stock  in  trade  being  groceries  and  miners'  supplies.  The 
defendant  appears  to  have  been  a  regular  customer  of  said 
Sherrick  &  Lewis  for  a  considerable  time  prior  to  their 
assignment  to  the  appellees  for  the  benefit  of  their  cred- 
itors, which  latter  event  occurred  about  the  Ist  day  of 
September,  1881.  The  complaint  alleges:  ''That, de- 
fendant became  indebted  to  said  Sherrick  &  Lewis  in  the 
sum  of  $510.06,  for  the  balance  of  an  account  for  goods, 
wares  and  merchandise  sold  and  deUvered  to  the  de- 
fendant by  said  Sherrick  &  Lewis,  between  the  11th 
day  of  December,  A.  D.  1879,  and  the  25th  day  of 
August,  A.  D.  1881,  at  Nevadaville,  in  said  county." 

The  defendant,  answering,  admitted  that  he  was  in* 
debted  in  the  sum  of  $410.06,  and  denied  his  indebtedness 
as  to  the  balance  of  the  account. 
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After  the  appeal  to  the  district  court,  he  filed  a  further 
answer,  by  leave  of  the  court,  avening  that  the  sum  of 
$100,  in  the  account  sued  on,  was  for  the  pretended  sale 
of  a  barn,  situate  upon  ground  belonging  to  the  Monier 
Metallurgical  Works  in  Nevada,  and  that  said  Sherrick 
&  Lewis  had  no  title  to  the  property  sold. 

Prior  to  the  commencement  of  the  trial  in  the  district 
court,  the  plaintiffs  disclaimed,  in  open  court,  through 
their  counsel,  that  any  part  of  the  amount  sued  on  was 
for  the  sale  of  a  bam,  and  declared  that  the  entire  account 
was  for  a  balance  due  for  groceries,  hay,  grain  and  miners' 
supplies.  A  record  was  made  of  these  admissions,  and, 
upon  closing  their  evidence  in  chief,  plaintiffs  asked  leave 
of  the  court  to  withdraw  said  admissions,  which  the 
court  granted  against  the  objections  of  the  defendant, 
which  ruling  was  excepted  to  and  is  assigned  for  error. 

It  is  probable  that  the  admissions  were  withdrawn  for 
the  reason  that  in  the  production  of  the  books  contain- 
ing the  defendant's  entire  accounts,  a  charge  for  the  bam 
was  found  to  be  one  of  the  items. 

Upon  examination  of  the  testimony,  we  discover  do 
necessity  for  the  withdrawal  of  the  admissions.  The 
defendant  appears  to  have  been  a  regular  customer  of 
Sherrick  &  Lewis  at  their  store  in  Nevadaville,  and  as 
was  their  custom,  they  presented  their  bills  to  him 
monthly,  for  groceries  and  miners'  supplies.  He  paid  to 
them  sums  of  money  upon  account  when  convenieat, 
which  was  credited,  and  the  next  bill  would  contain  only 
the  new  items  since  purchased,  together  with  the  balance 
due  upon  the  former  bill. 

The  testimony  showed  that  defendant's  accounts  raa 
through  thirty-eight  books,  but  that  the  books  were  bal- 
anced monthly,  and  that  while  bills  were  presented  to 
customers  every  month,  the  items  for  one  month  were 
not  repeated  in  the  bill  for  the  next  month. 

The  books  show  a  charge  of  $100  against  the  defend- 
ant for  a  barn  sold  him  in  tho  month  of  November,  1S80. 
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It  would  seem,  however,  under  the  general  rule  of  law 
concerning  the  application  of  payments  upon  a  running 
account,  that  the  barn  had  been  paid  for,  and,  as  a  matter 
of  fact,  did  not  comprise  a  part  of  the  account  sued  on. 

The  rule  of  law  is,  that  the  debtor  may  direct,  on  pay- 
ing money  to  his  creditor,  the  appropriation  of  it  to  a 
particular  account  or  item  of  indebtedness;  but  if  he  make 
or  indicate  no  such  appropriation,  the  creditor  may  apply 
the  money  as  he  pleases.  When  money  is  paid  generally 
on  an  account  without  any  appropriation,  the  rule  is, 
that  it  should  be  applied  to  the  first  items  in  the  account. 
2  Pars.  Contracts,  629,  631,  811;  Hill  v.  Bobbins,  22 
Mich.  475;  Crompton  v.  Piatt,  105  Mass.  255. 

The  evidence  upon  the  trial  showed  that  the  bam  was 
sold  to  the  defendant  by  the  late  firm  of  Sherrick  &  Lewis, 
on  the  24th  of  November,  1880,  and  charged  up  to  him 
upon  the  books  of  the  firm  in  his  general  running  ac- 
count for  merchandise,  at  the  price  of  $100.  On  the  1st 
of  December  following,  defendant's  account,  including 
the  price  of  the  bam,  amounted  to  the  sum  of  $315,  for 
which  several  items  a  bill  was  then  presented  to  the  de- 
fendant by  Mr.  Sherrick,  of  said  firm.  The  defendant 
received  the  bill  and  said  he  would  pay  it  as  soon  as  he 
got  round  to  it.  This  witness  testified  that  defendant 
paid  this  bill  in  full.  That  he  paid  $200  on  the  10th  of 
December  and  $151.60  on  the  1st  of  January  following, 
which  two  sums  amounted  to  more  than  the  bill  ren- 
dered December  1st. 

The  witness  testified  further,  that,  although  about 
seven  monthly  bills  were  presented  the  defendant  from 
the  time  of  the  sale  of  the  bam  to  the  close  of  his 
account,  but  one  bill  contained  the  item  of  this  sale. 
These  statements  clearly  show  an  application  by  Sher- 
rick &  Lewis  of  the  money  paid  by  the  defendant  sub- 
sequent to  December  1st  upon  the  account  then  due,  which 
was  legal  and  proper,  it  not  appearing  that  any  direction 
to  appi'opriate  the  payments  otherwise  were  given  by  the 
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defendant,  and  it  aflBrmatively  appearing  that  the  latter 
made  no  objection  to  the  charge  for  the  bam  until  after 
the  assignment  of  Sherrick  &  Lewis  to  the  plaintiffs  on 
September  1,  1881. 

It  does  not  avail  the  defendant  to  say,  as  he  did  in  his 
testimony,  that  he  did  not  look  at  the  bill  of  December  Ist, 
presented  him  by  Sherrick,  and  did  not  know  that  it  con- 
tained the  item  of  the  bam.  Wilful  ignorance  is  equiva- 
lent, in  law,  to  actual  knowledge.  A  man  who  abstains 
from  inquiry  when  inquiry  ought  to  be  made,  cannot  be 
heard  to  say  so,  and  to  rely  upon  his  ignorance.  Kerr  on 
Fraud  and  Mistake,  237,  238. 

Even  if  it  were  proper  to  litigate  the  subject  of  the 
sale  of  the  bam  in  this  action,  the  defendant  has  no 
available  ground  of  error  to  complain  of.  His  main  de- 
fense is  that  he  supposed  he  was  buying  the  lot  upon 
which  the  barn  stood,  as  well  as  the  bam,  and  was  ready 
to  pay  $100  therefor  upon  receiving  a  deed  for  the  prop- 
erty, but  that  he  had  since  learned  that  Sherrick  &  Lewis 
could  not  make  title,  as  they  did  not  own  the  lot. 

Opposed  to  this  is  the  testimony  of  Sheirick  that  he 
told  defendant  at  time  of  sale  that  the  Monier  Metallur- 
gical Works  owned  the  lot. 

The  credibility  of  these  two  witnesses  upon  this  point 
was  submitted  to  the  jury  by  the  second  instruction  given 
by  the  court,  and  it  was  resolved  against  the  defendant. 

In  short,  the  evidence  shows  that  defendant  bought  the 
barn  and  paid  for  it;  that  another  person,  who  was  then 
occupying  it,  was  turned  out,  and  that  the  possession 
thereof  was  delivered  to  the  defendant,  who  put  his  mules 
into  it  and  occupied  it  as  long  as  he  desired.  The  effect  of 
his  defense  to  the  present  action  is,  to  seek  to  recover  back 
the  sum  paid  therefor;  for  unless  an  offset  of  the  $100  is 
allowed,  he  is  indebted  upon  the  account  for  groceries 
and  supplies  in  the  sum  of  $510.06,  the  sum  sued  for. 

In  no  view  of  the  case  can  he  attack  the  title  of  the 
vendors  of  the  bam  in  this  proceeding.    The  mattw  of 
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the  purchase  and  payment  of  the  bam  was  voluntarily 
closed  and  settled  by  the  parties  before  the  assignment  of 
Sherrick  &  Lewis  to  the  plaintiffs,  and  as  to  the  latter 
parties  the  matter  was  closed  forever.  The  judgment  is 
a£Srmed. 

Affirmed, 


Bruckman  v.  Taussig.  [gj  ^ 

1«  In  pleading  a  judgment  of  a  court  of  general  jurisdiction  it  is  un- 
necessary to  aver  that  the  court  had- jurisdiction,  and  the  presump- 
tions in  favor  of  jurisdiction  are  the  same,  whether  the  judgment 
relied  on  is  domestic  or  foreign  or  one  of  a  court  of  a  sister  state. 
If  the  court  had  no  jurisdiction,  that  fact  should  be  raised  by  de- 
fendant's plea. 

2.  The  code  (1883,  section  88T;  provides  that  printed  copies  in  volumes 
of  statutes,  or  other  written  law  of  any  other  state  or  territory 
or  foreign  government,  purporting  or  proven  to  have  been  pub- 
lished by  the  authority  thereof,  shall  be  admitted  by  courts  on  all 
occasions  as  presumptive  evidence  of  such  laws. 

8.  Interest  may  be  recovered  on  a  judgment  of  the  court  of  another 
state  without  any  averment  in  the  complaint  that  it  is  allowed  by 
the  statute  of  the  state  in  which  it  was  recovered. 

Appeal  from  County  Court  of  Lake  County. 
The  case  is  stated  in  the  opinion. 
Messrs.  George  and  Phelps,  for  appellant. 
Mr.  George  H.  Kohn,  for  appellee. 

Stone,  J.    Action  upon  a  judgment  of  the  circuit  court 
of  the  eighth  judicial  circuit  of  the  state  of  Missouri. 

Errors  are  assigned  because  the  complaint  failed  to* 

state  facts  in  support  of  the  jurisdiction  of  the  Missouri 

court,  and  because  such  facts  were  not  proved  at  the  trial; 

because  the  book  purporting  to  contain  the  statutes  of' 

the  state  of  Missouri  was  received  in  evidence  without 

proper  authentication,  and  because  interest  was  allbwedf^ 

on  the  Missouri  judgment. 
Vol.  VII— 86 
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The  complaint  allies  that  plaintiff,  the  appellee  here, 
recovered  judgment  against  the  defendant  in  the  circuit 
court,  at  the  city  of  St.  LouiSi  in  the  i^te  of  Missouri, 
'^acouH  of  general  juriediction,"  on  the  10th  day  of 
May,  1880,  for  $399.18,  and  that  no  part  of  the  same  has 
been  paid. 

The  approved  precedents  of  declarations  upon  judg- 
ments state  the  date  or  term  of  the  court  at  which  the 
judgment  was  recovered,  the  court  in  which,  and  the 
place  where,  it  was  rendered,  and  the  amount  which,  by 
the  consideration  of  the  court,  the  plaintiff  has  recovered. 
Freeman  on  Judgments,  sec.  450. 

It  is  an  elementary  rule  that  the  jurisdiction  of  courts 
of  general  jurisdiction  is  to  be  presumed,  and  it  follows 
that  the  judgments  and  decrees  of  such  courts  are,  in  all 
cases,  of  at  least  prima  facie  validity.  In  asserting  such 
a  judgment  or  decree  as  a  cause  of  action^  or  as  a  ground 
of  defense,  the  pleader  need  state  no  jurisdictional  facts. 
'*  It  was  long  ago  settled  that,  in  pleading  a  judgment,  it 
is  unnecessary  to  show  by  averment  that  the  court  had 
jurisdiction."  Id.  sec.  452.  Indeed  this  doctrine  is  ex- 
pressly embodied  in  our  own  statute.  Civil  Code  (1883), 
sec.  69. 

And  the  presumptions  in  favor  of  jurisdiction  are  the 
same  whether  the  judgment  relied  on  is  domestic,  foreign, 
or  one  of  the  sister  states  of  this  Union.  If  the  court  had 
no  jurisdiction,  that  fact  should  be  raised  by  defendant's 
plea.     Id.  sec.  453. 

The  transcript  of  the  Missouri  judgment  received  in 
evidence  on  the  trial  was  duly  authenticated,  and  proved 
all  the  jurisdictional  facts  necessary  to  be  shown  on  the 
part  of  plaintiff  below. 

In  respect  to  the  volume  from  which  was  read  in  evi- 
dence the  law  establishing  the  said  circuit  court  of  Mis- 
souri, and  conferring  thereon  general  jurisdiction,  the 
bill  of  exceptions  recites  that  it  was  ^ '  a  book  purporting 
to  contain  the  constitution  and  statutes  of  the  state  of 
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Missouri;  ^  and  in  the  absence  of  any  other  or  further  de- 
scription, we  must  presume  it  to  have  been,  and  that  the 
court  below  found  it  to  be  such  a  book  as  comes  within 
the  provisions  of  our  own  statute,  which  declares  that 
"  Printed  copies  in  volumes  of  statutes,  codes  or  other 
written  law,  of  any  territory  or  any  other  state  or 
foreign  government,  purporting  or  proven  to  have  been 
published  by  the  authority  thereof,  *  *  *  shall  bo 
admitted  by  courts  and  officers  of  this  state  on  all  occa- 
sions as  presumptive  evidence  of  such  laws."  Civil  Code, 
1883,  sec.  387. 

Interest  was  properly  allowed  by  the  court  below  on 
the  judgment  sued  upon.  The  transcript  shows  that  the 
Missouri  court  awarded  interest  at  the  legal  rate  on  its 
judgment,  and  the  amount  of  such  judgment  and  ac- 
crued interest  at  the  date  of  the  judgment  in  the  court 
below  was  certainly  the  proper  amount  due,  and  the 
correct  measure  of  the  latter  judgment.  In  the  case  of 
Warren  v.  McCarthy  et  al.  25  111.  95,  it  is  held,  following 
the  authority  of  Prince  v.  Lamb^  Breese,  298,  that  inter- 
est may  be  recovered  on  a  judgment  of  the  court  of 
another  state,  without  any  averment  in  the  declaration 
that  it  is  allowed  by  the  statute  of  the  state  in  which  it 
was  recovered,  and  even  though  the  judgment  of  such 
other  state  does  not  award  interest;  that  the  law  gives  it 
as  damages  for  the  detention  of  the  principal  sum. 

None  of  the  assignments  of  error  by  appellant  appear 

to  have  any  support,  and  the  judgment  of  the  court 

below  wiU  be  affirmed. 

Affirmed, 


1«  In  Colorado  there  are  two  different  proceedings  by  certiorari:  One 
to  review  the  action  of  an  inferior  tribunal,  board  or  officer ;  the 
other  to  aecure  the  trial  de  novo  of  causes  previously  heard  by 
justices  of  the  peace. 
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2.  Where  plaintiff,  in  an  action  pending  before  a  justice  of  the  peace, 
agrees,  for  a  valuable  consideration,  to  dismiss  the  action,  and  the 
defendant  performs  his  part  of  the  contract,  but  the  plaintiff,  in 
Tiolation  thereof,  proceeds  to  judgment  without  defendant*s  knowl- 
edge, and  purposely  withholds  execution  and  levy  until  the  time 
for  appeal  has  expired,  the  defendant  may  have  his  remedy  by 
ceriiorari, 

8.  Upon  motion  to  quash  the  writ  of  certiorari  the  averments  thereof 
are  admitted  as  in  case  of  demurrer. 

4.  Under  the  statute,  no  issue  can  be  made  or  tried  as  to  the  tnithf  nl* 
ness  of  those  averments  in  the  petition  which  give  the  court  juris- 
diction, through  the  proceeding  by  certiorari,  to  try  the  cause 
de  novo;  the  respondent's  rights  seem,  in  this  particular,  to  be  pro- 
tected by  the  bond  required  of  the  petitioner,  and  the  liability  of 
the  latter  to  prosecution  for  perjury  if  these  averments  are  know- 
ingly false. 

Error  to  County  Court  of  Pueblo  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Wescott  and  Irwin,  for  plaintiffs  in  error. 
Mr.  J.  M.  Waldron,  for  defendant  in  error. 

Helm,  J.  This  cause  was  first  tried  before  a  justice 
of  the  peace;  it  was  afterward  removed  to  the  county 
court  by  certiorari  and  there  tried  de  novo;  the  proceed- 
ings in  the  latter  court  are  now  before  us  for  review^, 
upon  error. 

A  preliminary  question  relating  to  the  jurisdiction  of 
county  courts  in  connection  with  certiorari  ought  per- 
haps to  be  noticed.  In  this  state  there  are  two  statutory 
proceedings  under  this  title:  one  for  the  purpose  of  re- 
viewing, under  certain  circumstances,  the  action  of  an 
inferior  tribunal,  board  or  oflScer;  the  other  for  the  pur- 
pose of  securing  the  trial  de  novo  of  causes  previously 
heard  by  justices  of  the  peace,  where,  without  fault  on 
his  part,  the  petitioner  is  unable  to  take  his  appeal  in  the 
ordinary  way.  The  former  is  provided  for  in  chapter  29 
of  Dawson's  Code;  the  latter  in  the  General  Statutes, 
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section  1992  et  seq.  Under  the  former,  no  justice,  county 
or  mayor's  court  can  entertain  jurisdiction;  under  the 
latter,  the  county  court  is  expressly  authorized  to  do  so. 
Section  823  of  the  code,  being  a  subsequent  provision, 
might  perhaps  be  construed  as  depriving  the  county  court 
of  the  right  to  jurisdiction  under  any  circumstances,  were 
it  not  for  the  proviso  in  section  332  of  that  instrument. 
This  proviso  clearly  preserves  the  system  in  the  General 
Statutes,  so  far  at  least  as  county  courts  are  concerned. 

The  certiorari  proceeding  now  before  us  for  review  was 
had  under  the  system  provided  in  the  Gteneral  Statutes; 
hence  there  is  no  question  as  to  the  jurisdiction  of  the 
county  court  to  issue  this  writ  in  a  proper  case.  Section 
1995  requires  that  petitioner  shall  show  in  his  petition 
three  things,  viz. :  Firsts  that  the  judgment  before  the 
justice  was  not  the  result  of  negligence  on  his  part;  sec- 
ond,  that  the  judgment,  in  his  opinion,  is  erroneous  and 
unjust,  stating  wherein  such  error  and  injustice  consist; 
and  thirds  that  it  was  not  in  his  power  to  take  an  appeal 
in  the  ordinaiy  way,  setting  forth  the  particular  circum- 
stances which  prevented  him  from  so  doing. 

No  objection  seems  to  have  been  made  or  argued  in  the 
county  court,  and  none  is  argued  here,  as  to  the  suffi- 
ciency of  the  petition  in  stating  the»second  of  the  forego- 
ing grounds;  but  a  motion  was  interposed  to  quash  the 
writ  and  dismiss  the  appeal  upon  insufficiency  in  the 
averments  of  the  first  and  third. 

The  petition  contained  the  following,  among  other 
statements:  That  on  the  day  set  for  trial  of  the  cause 
before  the  justice,  but  previous  to  the  hour  fixed,  one 
of  the  defendants  in  error  came  to  petitioner  and  pro- 
posed to  dismiss  the  suit  provided  he  would  execute 
a  certain  deed  theretofore  placed  in  escrow;  that  he 
accepted  the  proposition,  immediately  executed  said  deed, 
and  notified  defendants  in  error  that  he  had  done  so; 
that,  relying  upon  the  promise  to  dismiss,  petitioner 
did  not  appear  before  the  justice;  but  that  instead  of 
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dismissing  the  cause,  plaintiffs  in  error,  in  violation  of 
their  agreement  and  in  fraud  of  petitioner's  rights,  pro- 
cured a  judgment;  that  they  withheld  the  levy  of  execu- 
tion until  after  the  time  allowed  by  law  for  taking  an 
appeal  had  expired,  for  the  purpose  of  cutting  him  off 
from  procuring  a  re-trial  in  the  higher  court;  and  that 
until  the  levy  of  execution,  nineteen  days  after  judgment, 
petitioner  was  wholly  ignorant  that  the  same  had  been 
rendei*ed  against  him;  he  supposing  all  of  the  time  that 
defendants  in  error  had  complied  with  their  oontract  to 
dismiss  the  case. 

We  think  the  application  to  quash  was  properly  over- 
ruled. For  the  purposes  of  this  motion  the  foregoing 
matters  stated  in  the  petition  must  be  taken  as  literally 
true. 

The  promise  of  Small,  one  of  the  partners  and  plaint- 
iffs, to  dismiss  the  action,  was  supported  by  a  valuable 
consideration;  it  constituted  the  material  feature,  so  far 
as  they  were  concerned,  of  a  valid  and  binding  contract. 
Having  fulfilled  his  part  of  this  contract,  and  notified 
plaintiffs  in  the  pending  suit  of  such  performance,  peti- 
tioner had  a  right  to  rely  upon  the  observance  by  them 
of  their  promise  to  dismiss;  and  under  the  circumstances, 
it  was  a  fraud  on  thoir  part  to  take  the  judgment.  Sup- 
pose that,  instead  of  executing  the  deed  mentioned,  peti- 
tioner had  paid  a  sum  of  money  agreed  upon,  in 
consideration  of  the  promise  to  dismiss  the  suit;  would 
any  lawyer  maintain  that  it  was  still  his  duty  to  attend 
before  the  justice  and  see  that  plaintiffs  carried  out  their 
part  of  the  contract?  We  think  not;  he  would  be  per- 
fectly justified,  in  either  case,  in  presuming  that  thej 
would  treat  him  with  the  same  good  faith  he  had  himself 
displayed. 

It  folloMTS,  of  course,  from  this  conclusion,  that  peti- 
tioner's neglect  to  take  his  appeal  within  the  time  allowed 
by  law  is  excusable;  for  if  the  judgment  against  him 
was  wrongfully  and  fraudulently  obtained,  and  he  had 


1884]  Shall  et  al.  t.  Bischblbergeb.  567 

no  knowledge  thereof,  he  cannot  be  held  negligent  for 
not  taking  an  appeal  in  the  ordinary  way.  Any  doubts 
upon  this  subject  would  be  removed  by  the  averments  of 
the  petition  that  plaintiffs  intentionally  withheld  the  ex- 
ecution levy,  for  the  purpose  of  preventing  the  appeal. 

To  deny  the  writ  in  this  case  would  be  allowing  one  to 
reap  the  benefit  resulting  from  his  own  violation  of  a 
bindiiig  contract,  where  such  breach  thereof  is  charac- 
terized by  bad  faith  amounting  to  fraud. 

The  case  at  bar  is  readily  distinguishable  from  Tilton 
V.  Larimer  County  Ag.  Association^  6  Col.  288,  cited  by 
counsel.  There  the  promise  to  dismiss  was  without  any 
consideration  whatever,  and  there  was  no  legal  obligation 
to  perform;  besides  this  fact,  petitioner  was  a  corpora- 
tion, and  the  petition  failed  to  name  the  individual  to 
whom  the  promise  was  made;  it  also  failed  to  state  that 
such  person  had  authority  to  act  in  the  premises. 

The  court  say:  "If, the  naked  promise  of  a  plaintiff 
to  dismiss  a  pending  action  is  sufficient  to  excuse  a  party 
defendant  from  any  further  attention  to  the  case,  it  cer- 
tainly can  only  have  this  effect  when  made  to  some  one 
duly  authorized  to  represent  the  defendant." 

The  foregoing  discussion  is  based  upon  the  principle  al- 
ready stated,  that,  for  the  purposes  of  the  motion  to 
quash,  the  averments  of  the  petition  are  assumed  to  be 
true.  But  it  appears  that  after  denial  of  this  motion, 
and  before  the  trial,  plaintiffs  in  error  offered  to  prove, 
by  witnesses  then  present,  that  many  of  the  avermente 
were  wholly  false;  this  the  court  refused  to  allow,  and 
upon  such  refusal  rests  the  second  assignment  of  error. 

Two  cases  are  cited  by  counsel  which  seem  to  sustain 
the  propriety  of  the  proceeding  proposed,  viz. :  The  State 
V.  Woodward^  9  N.  J.  L.  B.  21,  and  Rutland  v.  County 
Commissioners^  20  Pick.  71. 

We  are  unable  to  learn  from  an  examination  of  these 
cases  whether  those  certiorari  proceedings  were  statu- 
tory or  under  the  common  law.    Certain  it  is  that  the 
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procedure  there  considered  was  different  from  that  which 
we  have.  Counsel  frankly  admit  that  statutes  exactly 
similar  to  ours  have  received  a  construction  conflicting 
with  the  one  they  now  urge  upon  us.  In  Davis  v.  Ran- 
dall et  al.  26  HI.  243,  the  court  declare  that  'Hhere  is  no 
provision  in  the  statute  authorizing  a  writ  of  certiorari 
to  bring  up  proceedings  from  a  justice  of  the  peace, 
which  allows  afiSdavits  to  be  read  in  support  of  or  against 
the  petition  for  such  purpose.  That  must  stand  on  its 
own  merits,  and  be  tested  by  itself,  without  extraneous 
support.'' 

We  find  nothing  in  the  statutes  under  which  the  writ 
in  this  case  was  issued  authorizing  a  trial,  by  afiBdavit  or 
testimony,  of  the  truthfulness  of  the  matters  averi^  in 
the  petition  on  the  subject  of  negligence  at  the  trial,  or 
of  failure  to  take  an  appeal  in  the  ordinary  way;  and  we 
are  not  at  liberty  to  supply  the  requisite  legislative  pro- 
vision. 

Our  answer  to  the  clear  and  cogent  suggestions  of 
counsel  must  be,  that  a  sufficient  bond  is  required,  and, 
as  in  ordinary  appeals,  no  substantial  injustice  should 
result  in  the  end;  also,  that  the  petition  must  be  under 
oath,  and  petitioner  is  liable  to  prosecution  for  perjmy 
if  its  averments  are  knowingly  false. 

We  now  discover  no  objection  to  the  law  announced  in 
Finnerty  et  al.  v.  Fritz^  5  Col.  179,  and  other  cases  cited. 
But  we  do  not  think  that  the  record  brings  this  cause 
within  the  principle  of  agency,  upon  which  counsel  rely. 

The  third  and  last  assignment  of  error  which  we  shall 
consider  challenges  the  findings  and  judgment,  as  being 
contrary  to  the  weight  of  evidence. 

Without  reviewing  in  full  the  evidence,  it  is  sufficient 
for  us  to  say  that  we  would  not  be  warranted  thereby  in 
disturbing  the  judgment.  There  is  testimony  to  uphold 
the  theory  of  counsel  for  plaintiffs  in  error,  but  it  is  dis- 
puted, and  the  judgment  may  well  be  permitted  to  stand. 
It  is  certain  that  the  sale  of  the  land  was  never  oonsum- 
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mated,  and  that  defendant  in  error  has  received  no  pur- 
chase money.  To  reverse  the  judgment,  we  would  have 
to  find  that  the  commission  was  not  payable  out  of  the 
proceeds;  that  plaintiffs  in  error  brought  a  responsible 
and  willing  purchaser,  acceptable  to  defendant  in  error, 
upon  satisfactory  terms;  and  that,  solely  through  the 
negligence  or  default  of  defendant  in  error,  the  sale  was 
prevented.     This  we  are  not  prepared  to  do,  and  the 

judgment  is  affirmed. 

Affirmed. 


The  Saxonia  MiNma  and  Reduction  Company  v.  Cook. 

1.  Where  one  is  employed  to  serve  for  a  definite  term,  as  for  a  year, 

and  is  discharged  before  the  expiration  of  the  term  without  fault 
on  his  part,  he  has  a  right  of  recovery,  either  for  the  balance  of 
wages  due,  or  damages  for  the  loss  he  may  have  suffered  by  reason 
of  the  wrongful  discharge. 

2.  In  an  action  for  a  breach  of  contract,  in  such  case,  whether  brought 

before  or  after  the  end  of  the  term,  the  measure  of  damages  is  not 
the  amount  of  wages  stipulated  in  the  contract  for  the  entire  term, 
but  the  actual  loss,  although  the  amount  of  the  agreed  wages  may 
be  taken  as  the  measure  of  damages  prima  fade^  or  in  the  ab- 
sence of  any  other  showing. 
8.  In  such  case  the  plaintiff  cannot  recover  the  wages  accruing  for  the 
balance  of  the  term  a»  a  matter  of  course.  He  is  bound  to  use 
reasonable  efforts  to  secure  labor  elsewhere.  If  he  secures  labor, 
or  by  reasonable  diligence*  might  have  done  so,  the  amount  received, 
or  that  might  have  been  received,  must  be  deducted  from  the 
amount  of  damages  occasioned  by  the  breach  of  the  contract. 

4.  While  the  defendant  may  mitigate  the  damage  to  the  extent  of  what 

the  plaintiff  might  have  earned  from  other  parties  during  the 
term,  the  burden  of  establishing  such  mitigating  facts  is  on  the 
defendant. 

5.  The  power  of  a  general  agent  cannot  be  restricted  by  secret  instruc- 

tions of  his  principal,  so  as  to  affect  a  party  dealing  with  such 
agent,  without  notice  of  the  covert  instructions. 

6.  In  pleading,  ultimate  and  not  evidential  facts  must  be  stated.    A 

breach  must  be  stated,  or  there  is  no  cause  of  action  shown.  The 
essential  facts  must  be  stated  in  unequivocal  language,  and  not  left 
to  be  inferred.  The  plaintiff  is  not  at  liberty  to  make  out  his  case 
by  proving  facts  not  alleged  in  his  complaint. 
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AppecU  from  District  Court  of  Arapahoe  County. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Decker  and  Yonlet,  for  appellant. 
Messrs.  Inoersoll  and  Crater,  for  appellee. 

Stone,  J.  The  only  question  one  need  to  consider  in 
this  case  is,  whether  the  complaint  is  soffident  to  sup- ; 
port  the  judgment.  The  complaint  contains  two  counts, 
the  second  of  which  is  whoUy  insufiScient  for  any  pur- 
pose, and  cuts  no  figure  in  the  case.  The  first  count  is 
as  follows,  viz. :  ''  The  said  plaintiff,  complaining  of  the 
said  defendant,  complains  and  alleges:  That  on  the  27th 
day  of  May,  1880,  the  said  defendant  entered  into  a  cer- 
tain agreement  with  the  plaintiff,  in  and  by  which  the 
said  defendant  hired  and  employed  the  said  plaintiff  for 
the  term  and  period  of  one  year  from  the  15th  day  of 
April,  1880,  to  do  and  perform  certain  service  and  labor, 
and  promised  and  agreed  then  and  thereby  to  pay  the 
said  plaintiff  the  sum  of  $125  per  month  for  the  first 
three  months  of  said  term,  and  the  sum  of  $150  per 
month  for  the  remaining  months  of  said  term;  that  the 
said  plaintiff  then  and  there,  in  pursuance  thereof,  en- 
tered into  the  employment  of  said  company,  and  per- 
formed the  service  required,  and  is  still  able  and  willing 
to  comply  with  the  terms  of  said  agreement,  upon  his 
part  to  be  kept  and  performed.  That  the  said  defendant 
neglects  and  refuses  to  keep  and  perform  its  said  agree- 
ment, to  the  damage  of  this  plaintiff  of  the  sum  of 
$1,090.    That  no  part  thereof  has  been  paid." 

The  answer  of  the  defendant  company  below  is  a  spe- 
cific denial  of  each  and  every  of  the  allegations  of  the 
complaint,  as  above  set  forth,  and  further  *' denies  that 
it  is  indebted  to  the  plaintiff  upon  any  contract  whatso- 
ever, or  for  work  and  labor  performed  by  the  plaintiff 
for  the  defendant;  but  says  that  whatever  labor  has  been 
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performed  by  jdaintiff  for  the  defendant,  has  been  paid 
for  by  the  defendant  and  received  by  the  plaintiff,  in  full 
satisfaction  and  discharge  of  said  work  and  labor." 

The  facts  established  by  the  evidence  on  trial  are,  that 
the  plaintiff  was  engaged  by  the  defendant  to  perform 
serviL  of  work  a^bor  as  i^finer  in  the  smelting 
works  of  the  defendant  company  for  the  term  of  one 
year  from  April  15,  1880,  upon  the  terms  as  to  wages  the 
same  as  alleged  in  the  complaint;  that  in  accordance  with 
this  engagement,  plaintiff  entered  upon  said  woik  and 
performed  the  same  in  a  satisfactory  manner  up  to  the 
7th  of  August,  1880;  that  he  was  paid  for  the  same  from 
time  to  time  at  the  rate  aforesaid;  that  on  the  said  7th  of 
August  he  was  paid  in  full  for  services  up  to  that  date, 
when  the  works  were  closed  by  the  defendant,  and  plaint- 
iff,'with  the  other  employees  of  the  works,  was  discharged, 
the  only  reason  for  such  discharge  being  that  the  defend* 
ant  chose  to  shut  down  the  works  on  account  of  alleged 
dissatisfaction  with  the  superintendent  of  the  company; 
that  thereafter  the  plaintiff  remained  at  the  locality  of 
the  defendant's  works,  where  he  had  been  employed, 
tmtil  the  spring  of  the  next  year,  1881,  without  engaging 
in  other  work;  that  from  November  1, 1880,  until  March 
1,  1881,  he  had  the  keys  of  said  smelting  works,  and 
during  that  time  did  some  work  without  being  specially 
re-engaged  by  defendant,  and  without  having  been  paid 
anything  therefor;  that  the  keys  were  given  him  by  the 
same  superintendent  who  engaged  him  on  behalf  of  the 
company  in  the  first  place,  and  that  this  latter  work  was 
done  by  direction  of  said  superintendent;  that  he  did  no 
work  after  the  25th  of  February,  1881,  for  the  reason 
that  no  more  work  was  provided  by  defendant  for  him 
to  do. 

The  only  matters  of  defense  set  up  by  defendant  on  the 
trial  were,  firsts  that  the  said  superintendent  was  not 
authorized  to  employ  plaintiff  or  any  other  employee,  ex- 
cept on  condition  that  such  employee  might  be  discharged 
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at  the  pleasure  of  the  president  of  the  company  (who  re< 
sided  outside  the  state  of  Colorado),  or  upon  one  day's 
notice;  but  with  this  condition,  said  superintendent  had 
"full  and  complete  power  from  the  defendant  company 
to  hire,  employ  and  discharge  any  and  all  workmen  or 
employees  of  said  company; "  and  second^  that  the  plaint- 
iff was  discharged  and  paid  in  full  on  the  7th  of  Au- 
gust, 1880,  and  that  therefore  defendant  was  not  liable 
to  plaintiff  for  anything  after  that  date.  Plaintiff  ad- 
mitted payment  in  full  to  said  date  for  services  rendered 
up  to  that  time,  but  testified  that  he  did  not  understand 
that  he  was  discharged  under  the  contract. 

The  suit  was  brought  before  the  expiration  of  the  year 
for  which  plaintiff  claims  he  was  engaged,  to  wit:  Octo- 
ber 22,  1880.    The  trial  was  held  in  December,  1881. 

Where  one  is  employed  to  serve  for  a  definite  term;  as 
for  a  year,  and  is  discharged  before  the  expiration  of  the 
term,  without  fault  on  his  part,  he  has  a  right  of  recov- 
ery either  for  the  balance  of  wages  due,  or  damages  for 
the  loss  he  may  have  suffered  by  reason  of  the  wrongful 
discharge.  '*  A  person  employing  another  for  a  definite 
term  is  bound  to  provide  him  with  labor  for  the  whole 
term,  and  cannot  deduct  from  the  wages  of  the  servant 
for  time  that  he  was  not  at  work,  when  the  faUure  re- 
sults from  his  own  fault.  The  fact  that  the  business 
proves  unprofitable  is  no  excuse;  if  the  master  chooses  to 
go  out  of  the  business,  he  can  do  so,  but  must  pay  the 
servant  his  actual  damages  for  not  employing  him  for  the 
stipulated  term."  Wood's  Law  of  Master  and  Servant, 
sec.  97,  and  cases  cited. 

When  a  servant  is  discharged  without  a  sufficient  l^al 
excuse  before  the  expiration  of  his  term,  he  has  his 
choice  of  two  remedies:  he  may  treat  the  contract  as  re- 
scinded, and  at  once  bring  an  action  for  the  value  of  the 
services  rendered;  or  he  may  treat  the  contract  as  con- 
tinuing, and  sue  for  a  breach  thereof,  and  recover  his 
probable  damages  occasioned  by  the  breach,  or  in  some 
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cases  he  may  defer  suit  until  the  end  of  the  term,  and  sue 
for  the  actual  damage  he  has  sustained,  which,  however, 
can  in  no  case  exceed  the  wages  for  the  entire  term.  Id. 
sec.  125,  and  authorities  cited;  Smith,  Master  and  Serv- 
ant, p.  91;  Sutherland  on  Damages,  p.  471. 

Under  the  remedy  in  the  latter  class  of  cases,  i.  e., 
where  the  action  is  for  breach  of  the  contract,  whether 
brought  before  or  after  the  end  of  the  term,  the  measure 
of  damages  is  not  the  amount  of  wages  stipulated  in  the 
contract  for  the  entire  term,  but  the  actual  loss,  to  be  es- 
tablished by  proof,  although  the  amount  of  the  agreed 
wages  may  be  taken  as  the  measure  of  damages,  prima 
facie,  or  in  the  absence  of  any  other  showing.  He  can- 
not recover  the  wages  accruing  for  the  balance  of  the 
term  as^a  maUer  of  course.  He  is  bound  to  use  reason- 
able efforts  to  secure  labor  elsewhere.  If  he  has  secured 
labor  elsewhere,  or  by  reasonable  diligence  might  have 
done  so,  the  amount  received,  or  that  might  have  been 
received,  for  such  labor,  is  to  be  deducted  from  the 
amount  of  the  damages  occasioned  by  the  breach  of  the 
contract  sued  upon.  Wood,  Master  and  Servant,  sec. 
125,  and  cases  cited;  2  Sutherland  on  Damages,  p.  473. 

But  while  the  defendant  in  such  case  is  entitled  to  mit- 
igate the  damage  to  the  extent  of  what  the  plaintiff 
might  have  earned  from  other  parties  during  the  term, 
the  burden  of  establishing  such  mitigating  facts  is  upon 
the  defendant.  Id.  sec.  132;  Howard  v.  Daly^  6  N.  Y. 
362;  Barker  v.  Knickerbocker  Life  Ins.  Co.  24  Wis.,  630. 

The  instruction  to  the  superintendent  by  the  president 
of  the  defendant  company,  limiting  the  power  of  the 
former  to  employ  only  on  condition  that  the  person 
employed  could  be  discharged  at  will,  was  no  defense, 
under  the  facts  in  this  case. 

The  power  of  a  general  agent  cannot  be  restricted  by 
secret  instructions  of  his  principal  so  as  to  affect  a  party 
dealing  with  such  agent,  without  notice  of  the  covert 
instructions.    Scales  v.  Paine  &  Co.  13  Neb.  521. 
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Tested  by  the  foregoing  roles  of  law,  and  under  the 
facts  of  the  case  presented  by  the  record,  the  appellee 
undoubtedly  had  a  right  of  action  against  appellant  at 
the  time  of  commencing  his  suit  But  testing  the  com- 
plaint by  the  same  rules,  we  cannot  pronounce  it  sufficient 
to  sustain  the  judgment  rendered  thereon.  There  is  not 
averred  a  sufficient  cause  of  action  to  either  inform  the 
defendant  of  the  precise  ground  upon  which  recovery  was 
sought,  and  which  the  defendant  was  called  upon  to 
defend,  or  to  warrant  the  rendition  of  a  judgment  for 
either  of  the  two  causes  of  action,  to  wit:  wages  due  for 
actual  services  rendered,  or  damages  for  breach  of  the 
contract. 

Since  the  facts  established  by  the  evidence  in  the  cade 
show  that  nothing  was  due  plaintiff  as  wages  for  services 
actually  rendered  prior  to  the  commencement  of  the  suit 
on  the  22d  day  of  October,  1880,  it  may  perhaps  be  fairly 
presumed  that  the  object  of  the  suit  was  to  recover  dam- 
ages for  a  breach  of  the  contract.  But  no  breach  is  suffi- 
ciently set  out.  The  averment  that  ^Hhe  defendant 
neglects  and  refuses  to  keep  and  perform  its  said  agree- 
ment, to  the  damage  of  the  plaintiff,"  etc,  is  insufficient. 
Did  the  pleader  intend  by  this  averment  to  allege  a  breach 
of  the  contract  to  pay  the  certain  wages  stipulated,  or 
the  contract  to  employ  for  a  year  ?  Or  was  it  intended 
to  cover  botht 

As  we  have  seen,  the  servant  can  have  but  one  action — 
either  for  wages  due,  or  for  damages;  he  cannot  have 
both.  Howard  v.  DcUffy  supra.  In  the  case  before  us 
the  cause  of  action  of  the  plaintiff  was  clearly  not  for 
wages,  but  for  damages  for  breach  of  the  contract.  The 
defect  in  the  complaint  is  not  cured  by  the  mere  abolition 
of  forms  of  action  under  the  code  practice.  The  allega- 
tion of  the  very  cause  of  action  is  wanting.  The  code 
requires  that  the  complaint  shall  contain  '^  a  statement 
of  the  facts  constituting  the  cause  of  action."  The  facts 
constituting  the  breach  should  have  been  alleged;  not  the 
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evidence  of  those  facts,  but  simply  a  dear  and  concise 
statement  of  such  facts;  ultimate,  not  evidential  facts, 
must  be  pleaded.  In  other  words,  if  the  breach  consisted 
in  a  wrongful  discharge  of  the  plaintiff  by  the  defendant 
before  the  end  of  the  term  of  employment,  such  wrong- 
ful discharge,  as  a  breach  of  the  contract,  should  have 
been  averred  as  the  fact  constituting  the  cause  of  action. 

'^  Clearly  a  breach  must  be  stated,  or  there  is  no  cause 
of  action  shown;  the  essential  facts  must  be  stated  in 
tmequivocal  language  and  not  left  to  be  inferred."  Moore 
V.  Besse,  30  Cal.  570. 

The  case  of  Van  Schoick  v.  Winne  et  al.  16  Barb.  90, 
presents  a  question  which  is  on  all- fours  with  the  one  we 
are  considering.  There  the  only  averment  of  a  breach 
was  that  the  defendant  ^'failed  to  fulfil  his  obligations 
by  virtue  of  said  instrument."  The  court  held  this 
wholly  insufficient,  and  that  it  was  a  mere  conclusion  of 
law,  to  be  derived  from  the  facts  when  they  are  made  to 
appear,  and  was  not  an  issuable  fact.  The  court  say, 
further,  '*  The  plaintiff  should  have  stated  such  facts  as, 
if  controverted,  he  intended  to  prove,  to  show  a  breach 
of  the  agreement.  *  *  *  To  say  that  he  has  failed  to 
fulfil  his  obligations,  is  no  more  than  saying  that  he  has 
broken  his  contract,  or  that  the  plaintiff  is  entitled  to 
judgment.  It  involves  no  question  of  fact.  It  is  merely 
the  plaintiff's  inference  from  a  state  of  facts  which  he 
has  not  thought  fit  to  disclose."  The  same  rule  is  laid- 
down  by  Mr.  Bliss  in  his  work  on  code  pleading,  section 
210.  The  plaintiff  is  not  at  liberty  to  make  out  his  case 
by  proving  facts  not  alleged  in  his  complaint.  Bristol  v. 
B.  &  S.  B!y  Co,  9  Barb.  158.  So  in  the  case  at  bar,  here 
was  no  issuable  fact  pleaded,  and  the  denials  of  the 
answer  put  the  case  to  trial  upon  an  immaterial  issue,  or 
rather  no  issue,  as  to  the  cause  of  action.  Judging  from 
the  specific  sum  claimed  in  the  complaint,  to  wit,  $1,090, 
and  the  sum  for  which  judgment  was  rendered,  viz., 
$1,050,  and  also  looking  to  the  instructions  of  the  court 
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given  on  the  trial,  it  would  appear  that  the  verdict  and 
judgment  were  based  on  some  exact  computation  of 
wages  due  under  the  contract  for  both  actual  and  con- 
structive services  for  a  specific  time,  including  the  services 
which  the  plaintiff  testified  that  he  rendered  after  the 
commencement  of  the  suit,  and  hence  such  judgment  is 
in  violation  of  the  rules  of  law  herein  laid  down  as  gov- 
erning such  cases,  and  cannot  be  allowed  to  stand.  Had 
the  case  been  tried  upon  proper  issues,  we  do  not  think  ^ 
the  assignments  of  error  which  go  to  the  evidence  al- 
lowed bj  the  court  on  behalf  of  the  plaintiff  would  be 
well  taken. 

The  judgment  will  be   reversed  and  the   cause  re- 
manded. 

Beversed. 


Brooks  v.  Bates  et  al. 

1.  In  a  complaint  it  is  not  proper  to  anticipate  a  defense,  and,  upon  mo- 
tion to  strike  out,  such  matters  should  be  rejected. 

3.  The  statute  of  limitations  does  not  run  against  a  creditor  who  is 

prevented  by  a  superior  law  from  bringing  his  action. 
8.  Where  a  plaintiff,  for  the  purpose  of  avoiding  defendant's  plea  of  the 
statute  of  limitations,  avers  in  his  replication  the  pendency  of 
voluntary  proceedings  under  the  bankrupt  law  by  the  defendant, 
the  claim  sued  upon  being  a  provable  one  in  the  bankruptcy  court, 
it  further  devolves  upon  plaintiff  to  also  sufficiently  aver  that  the 
same  has  not  been  proved  therein. 

4.  The  court  in  bankruptcy  may,  under  the  statute,  upon  application  of 

the  bankrupt,  restrain  proceedings  of  a  creditor  in  the  state  court, 
upon  a  provable  daim,  where  there  has  been  no  unreasonable  delay 
by  the  bankrupt  in  procuring  his  discharge.  But  if  the  bankrupt 
neglects  to  invoke  the  aid  of  the  bankruptcy  court  in  that  way,  no 
valid  objection  exists  to  the  state  court  adjudicating  the  questioD 
when  properly  presented  therein. 

•  Error  to  District  Court  of  Arapahoe  County. 
The  case  is  stated  in  the  opinion. 
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Messrs.  Stallcup,  Luthe  and  Shafporth,  for  plaint- 
iff in  error. 

Mr.  M.  B.  Carpenter,  for  defendants  in  error. 

Helm,  J.  The  motion  to  strike  certain  averments  from 
the  complaint  was  properly  sustained.  These  averments 
related  to  the  statute  of  limitations;  their  purpose  was  to 
show  that  no  bar  of  the  action  had  arisen  thereunder. 
This  was  anticipating  a  defense  of  which  advantage  might 
not  be  taken.  Without  the  rejected  matter,  the  com- 
plaint stated  a  cause  of  action;  upon  its  face  no  bar  was 
disclosed  by  virtue  of  any  existing  limitation  statute;  no 
new  promise  was  relied  on;  hence  by  no  possible  con- 
struction would  a  special  demurrer  lie  thereto,  under  the 
rule  stated  in  Buckingham  v.  OrVy  6  Col.  387.  The 
matters  averred  were  wholly  unnecessary,  and  were  ap- 
propriately reached  by  the  motion  to  strike. 

The  second  assignment  of  error  is  not  so  easily  dis- 
posed of.  Defendant  W.  L.  Bates,  in  his  answer,  for  a 
second  defense  pleads  the  statute  of  limitations;  he  in- 
vokes the  benefit  of  the  sixteenth  section  thereof,  as  it 
existed  prior  to  1879;  this  section  referred  to  causes  of 
action  upon  contracts  accruing  without  the  state^  and 
operated  to  prevent  a  recovery  where  pleaded,  in  suits 
begun  upon  such  causes  of  action  over  two  years  after 
the  same  matured. 

Plaintiff,  by  his  amended  replication,  first  pleaded  facts 
which,  if  true,  would  have  avoided  the  plea  of  the  stat- 
ute, viz. :  that  defendant  did  not  become  a  resident  or 
citizen  of  Colorado;  that  he  was  never  in  the  state,  even, 
until  after  the  sixteenth  section  aforesaid  had  been  re- 
pealed.    Then,  as  a  second  ground  of  replication,  he- 
averred  that  defendant  was  duly  adjudged  a  bankrupt 
by  the  United  States  district  court  for  the  northern  dis- 
trict of  Illinois,  in  proceedings  under  the  national  bank-: 
ruptcy  act  then  in  force;  that  the  note  upon  which  > 
plaintiff  brought  this  suit  was  a  claim  provable  in  said. 
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proceedings;  that  defendant  had  never  been  discharge 
in  bankruptcy,  and  that  he  had  unreasonably  delayed 
taking  the  necessary  steps  to  procure  such  discharge. 

The  object  of  the  latter  plea  was  to  show  that  before 
the  unreasonable  delay  above  mentioned,  plaintiff  could 
have  brought  no  independent  action  in  Colorado  upon  the 
note;  and  therefore,  that  in  any  event,  being  prevented 
by  a  superior  law  from  bringing  suit,  the  statute  of  lim- 
itations aforesaid  did  not  run  against  him,  but  that,  by 
defendant's  delay  under  the  bankruptcy  law,  a  right  to 
maintain  this  suit  finally  sprung  into  existence.  See 
Oreenwald  v.  AppeU^  3  Col.  L.  B.  552. 

To  the  replication  a  demuiTer  was  filed.  The  theory 
maintained  in  support  of  this  demurrer  is  that,  if  plaint- 
iff's claim  was  actually  proved  in  the  bankruptcy  court, 
he  was  thereby  estopped  from  maintaining  another  action 
therefor;  that  whether  the  claim  were  so  proven  or  not, 
that  court  was  the  only  forum  which  had  jurisdiction  to 
determine  the  question  of  unreasonable  delay  on  the 
part  of  the  bankrupt  in  procuring  his  dischaige;  and 
that  its  consent  was  an  essential  prerequisite  to  suit  be- 
fore any  other  tribunal,  upon  the  note  here  declared  on. 

Thus  three  questions  are  presented  by  this  demurrer: 
First.  Was  it  necessary  for  plaintiff  to  aver  in  his  repli- 
cation an  omission  to  prove  his  claim  in  the  bankruptcy 
court,  and,  if  necessary,  did  he  sufficiently  do  so?  Sec- 
ond. Is  that  the  only  tribunal  clothed  with  power  to 
determine  whether  or  not  there  has  been  the  "unreason- 
able delay  "  mentioned  by  statute  in  procuring  a  release 
in  bankruptcy?  And  thirds  should  the  replication  have 
contained  an  averment  of  consent  first  obtained  from 
the  court  of  bankruptcy,  to  bring  this  action? 

We  assume,  of  course,  that  plaintiff  was  duly  served 
with  the  usual  creditor's  notice  of  the  bankruptcy  pro- 
ceeding. 

The  first  of  the  foregoing  questions  arises  under  sec- 
tion 5105,  Bevised  Statutes  of  the  United  States,  which 
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was  a  part  of  section  21  of  the  bankruptcy  act  of  1867, 
and  reads  as  follows:  **No  creditor  proving  his  debt  or 
claim  shall  be  allowed  to  maintain  any  suit  at  law  or  in 
equity  therefor  against  the  bankrupt,  but  shall  be  deemed 
to  have  waived  all  right  of  action  against  him.''    *    * 

This,  like  nearly  every  other  provision  of  the  statute, 
has  received  judicial  construction,  though  its  language 
is  so  plain  that  it  hardly  seems  to  admit  of  conflicting 
views.  Without  reviewing  or  comparing  cases,  we  shall 
simply  adopt  the  conclusion  reached  in  Dingee  v.  Becker^ 
9  B.  Beg.  508,  interpreting  this  provision  in  the  light  of 
the  entire  act.  "If  the  bankrupt  unreasonably  delays 
his  application  for  a  discharge,  or  is  guilty  of  laches  in 
his  efforts  to  bring  it  to  a  conclusion,  the  creditor  who 
has  proved  his  debt  is  still  incapable  of  proceeding 
elsewhere  without  permission  of  the  court  of  bank- 
ruptcy.^^   *    *    * 

The  reason  for  this  construction  is  that,  under  the 
law,  a  creditor  who  proves  his  claim  in  the  bankruptcy 
proceeding  thereby  voluntarily  submits  to  the  jurisdic- 
tion of  the  bankrupt  court,  and  waives  any  right  he 
might  have  had  to  maintain,  upon  his  own  volition 
merely,  a  suit  elsewhere. 

It  was,  in  our  judgment,  necessary  for  plaintiff  to  show 
in  his  replication  that  his  claim  had  not  been  proved,  or 
to  aver  consent  to  sue  elsewhere,  first  obtained  from  the 
bankruptcy  court.  But  we  think  the  former  fact  was 
sufficiently  pleaded. 

Provable  claims  are  practically  divided  by  the  bank- 
ruptcy act  according  to  status  before  the  bankruptcy 
court,  into  two  classes,  viz.:  those  which  have  been 
proved,  and  those  which  have  never  been  presented 
therein.  The  foregoing  provision  of  the  statute  is  con- 
fined to  the  former;  the  succeeding  section  applies  to  the 
latter.  This  succeeding  section,  as  we  shall  presently 
see,  uses  the  term  ''provable,"  to  distinguish  from  the 
class  of  claims  alluded  to  in  the  preceding  section,  as 
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well  as  in  contradistinction  to  claims  that  could  not  be 
proved  in  the  court  of  bankruptcy;  and  when  plaintiff 
in  his  replication  declares  that  the  note  in  suit  is  a  prov- 
able claim,  following  such  declaration  with  the  aTerment 
of  unreasonable  delay,  it  is  apparent  that  he  intends  to 
place  himself  within  the  purview  of  the  latter  section. 
We  think  the  pleading  sufficiently  accomplishes  this  pur- 
pose; it  was  hardly  necessary  to  add  the  negative  aver- 
ment, that  the  claim  had  not  been  proved  in  the  bank- 
ruptcy proceeding. 

The  aileged  fact  is  in  issue;  and  upon  the  trial,  if  de- 
fendant offers  evidence  establishing  the  proof  of  the  note 
in  the  court  of  bankruptcy,  this  action  will  be  defeated. 

The  remaining  points  presented  by  the  demurrer  are 
closely  connected,  and  cannot  well  be  considered  sepa- 
rately. The  statutory  provision  last  above  mentioned  is 
section  5106,  Revised  Statutes  of  the  United  States^  which 
is  also  the  latter  part  of  section  21  aforesaid.  It  de- 
clares that  ^'no  creditor  whose  claim  is  provable  shall 
be  allowed  to  prosecute  to  final  judgment  any  suit  at 
law  or  in  equity  therefor  against  the  bankrupt,  until  the 
question  of  discharge  shaU  have  been  determined;  and 
any  such  suit  or  proceeding  shall,  upon  application  of 
the  bankrupt,  be  stayed  to  await  Ins  dischai^,  provided 
there  be  no  uni*easonable  delay  on  the  part  of  the  bank- 
rupt in  endeavoring  to  obtain  his  discharge."    *    *    * 

C!ouDsel  differ  as  to  the  meaning  of  the  words  ''  to 
prosecute,"  used  in  the  foregoing  section.  Our  view  is 
that  these  words  relate  equally  to  suits  brought  before 
the  bankruptcy  proceeding  and  those  instituted  while  it 
is  pending. 

It  would  be  a  narrow  construction  to  limit  this  ex- 
pression, and  consequently  the  entire  section,  to  the 
former  class  of  cases.  The  legal  meaning  of  the  phrase 
"  to  prosecute  "is  **  to  proceed  against  judicially."  Had 
congress  intended  to  confine  this  provision  to  suits  begun 
before  the  proceeding  in  bankruptcy,  the  insertion  of  two 
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words  at  most  would  have  placed  such  purpose  beyond 
cavil;  but  the  context  and  spirit  of  the  whole  act  sustain 
our  interpretation  of  the  words. 

It  is  not  clear,  from  the  language  used,  whether  the 
suit  mentioned  in'  the  statute  is  to  be  stayed  by  a  re- 
straining order  from  the  bankruptcy  court,  or  by  order 
of  the  court  in  which  it  is  pending.  The  statute  simply 
says,  ^^  such  suit  or  proceeding  shall,  upon  the  application 
of  the  bankrupt^  be  stayed  to  await  the  determination  of 
the  court  in  bankruptcy."  *  *  *  It  fails  to  designate 
the  forum  in  which  this  application  of  the  bankrupt  shall 
be  made.  Therefore  we  are  not  aided  by  this  expression 
in  determining  the  question  under  consideration. 

If  a  state  court  has  power  to  say,  in  suits  like  the  one 
at  bar,  when  the  unreasonable  delay  mentioned  by  the 
statute  exists,  in  our  judgment,  no  previous  consent  of 
the  court  in  bankruptcy  is  essential  to  the  bringing  of  a 
creditor's  action  in  the  proper  tribunal.  So,  when  we 
have  answered  the  second  question  raised  by  the  demur- 
rer, we  have  answered  the  third  also. 

There  is  excellent  reason  for  saying  that  the  bank- 
ruptcy court  is  the  only  proper  tribunal  to  determine 
whether  or  not  the  bankrupt  has  been  guilty  of  unrea- 
sonable delay  in  procuring  his  release.  For  that  court  is 
most  familiar  with  all  the  proceedings  in  bankruptcy 
and  best  prepared  to  give  intelligent  judgment  in  the 
premises.  Upon  this  theory,  and  upon  principle,  also, 
such  courts  have  taken  jurisdiction  to  temporarily  re* 
strain  parties  from  proceeding  in  actions  pending  before 
state  courts,  upon  ^'provable  claims"  which  had  not 
been  proved  as  well  as  those  which  had  been.  In  re 
Schwartz^  14  Blatchf.  196.  See,  also,  Phelps  v.  Sdleck^ 
8  B.  Reg.  390,  and  likewise  cases  hereinafter  referred  to. 

On  the  other  hand,  it  is  said  that  "The  creditor  who 
has  not  proved  his  debt  has  no  statvsin  the  court  of  bank- 
ruptcy. He  has  never  submitted  to  its  jurisdiction,  and 
his  right  to  proceed  is  no  further  affected  than  it  is 
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affected  by  the  restraining  words  of  the  statute.  But 
this  restraint  is,  by  the  very  words  of  the  statute,  sub- 
ject to  a  condition,  and  that  condition  is  that  the  restraint 
shall  not  exist  if  the  bankrupt  does  not  use  reasonable 
diligence  to  obtain  his  discharge.     ♦   '*    * 

**  In  the  case,  therefore,  of  a  creditor  who  has  not  proved 
his  debt,  there  is  no  reason  for  sending  him  into  the  court 
of  bankruptcy  to  apply  for  permission  to  proceed.  If 
there  has  been  unreasonable  delay,  the  proceedings  in 
bankruptcy  do  not  arrest  his  suit,  and  he  has  a  right  to 
proceed,  which  he  has  not  surrendered  by  any  act  of  his, 
and  which  the  law  has  not  taken  away  from  him.  *  *  * 
In  such  a  case,  therefore,  the  question  of  unreasonable 
delay  must  necessarily  be  a  question  to  be  determined 
by  the  court  in  which  the  creditor's  action  is  pending." 
Dingee  v.  Becker^  supra.  See,  also,  adopting  a  similar 
interpretation,  Calvert  v,  Peebles,  80  N.  C.  334.  In  the 
latter  case  the  suit  was  begun  before  proceedings  in  bank- 
ruptcy were  instituted;  but  under  our  view,  above  de- 
claimed, of  the  statute,  this  fact  does  not  affect  the  ques- 
tion. In  National  Bank  of  Clinton  v.  Taylor,  120  Mass. 
124,  the  action  was  stayed  by  application  in  the  state 
court. 

We  are  disposed  to  adopt  the  conclusion  reached  in  the 
case  of  Dingee  v.  Becker,  supra,  to  the  extent  of  holding 
that,  under  circumstances  presently  stated,  the  state 
court  may  decide  the  question,  though  we  do  not  concur 
in  all  the  reasoning  of  that  decision.  We  are  not  pre- 
pared to  deny  the  entire  jurisdiction  of  the  bankruptcy 
court  over  creditors  who  have  received  the  statutory 
notice  of  the  proceeding  therein,  but  have  not  yet  pre- 
sented their  claims. 

We  intimate  no  opinion  adverse  to  the  propriety  of  a 
temporary  restraining  order  issuing  in  cases  like  this 
from  the  bankruptcy  court.  The  authority  of  that  tri- 
bunal to  restrain  parties  litigant  in  the  state  courts, 
whenever  it  was  necessary  to  accomplish  the  purpose 
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designed  by  the  bankruptcy  act,  seems  to  have  been  thor- 
oughly established.  See  Bump's  Law  and  Practice  of 
Bankruptcy  (10th  ed.),  227  et  seq.,  698  et  seq,;  also,  327  and 
335.  In  a  majority  of  the  cases  mentioned  by  Mr.  Bump 
the  injunction  issued  to  prevent  the  enforcement  of  liens 
against  the  bankrupt's  property,  but  in  some  instances 
the  writ  simply  restrained  the  prosecution  to  judgment 
of  suits  hke  the  one  before  us. 

But  if  the  bankrupt  does  not  see  fit,  by  his  application 
to  the  court  in  bankruptcy,  for  an  injunction  to  there 
settle  the  question  of  unreasonable  delay,  why  should 
the  state  court  be  estopped  from  considering  the  subject? 
Why  may  he  not,  by  his  failure  to  act,  waive  a  right  to 
the  statutory  stay  of  proceedings  through  process  issuing 
from  the  bankruptcy  court?  There  seems  to  be  no  incon- 
sistency in  holding  that,  in  the  absence  of  such  effort 
by  him  in  that  forum,  the  state  court  in  which  the  action 
is  pending  may,  under  circumstances  such  as  are  here 
presented,  take  jurisdiction  to  determine  this  question. 

Bearing  upon  the  subject  last  discussed,  see  cases  cited 
in  Bump's  Practice,  page  702  et  seq. 

Prom  the  foregoing  views,  it  follows  that,  in  our  opin- 
ion, the  demurrer  ought  not  to  have  been  sustained. 

The  judgment  will  therefore  be  reversed  and  the  cause 

remanded. 

Beversed. 


Hughes  v.  Brewer.  «  »o 

1.  In  an  action  by  an  assignee  of  a  judgment,  an  averment  of  the  as- 

signment of  the  judgment  is  necessary,  and  a  denial  of  the  aver- 
ment necessarily  presents  a  material  issue. 

2.  The  defendant  has  the  right  to  controvert  and  put  in  issue  every 

material  averment  of  the  complaint.  This  is  to  be  done  by  means 
of  specific  denials,  and  such  denials  may  be  made  upon  information 
and  belief,  when  the  facts  are  not  presumptively  within  the  defend- 
ant's knowledge. 
8.  Whether  an  assignment  of  a  judgment  is  bona  flde^  and  the  plaintiff 
the  owner  of  the  judgment  at  the  time  of  action  brought,  are  facts 
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presamptiTely  within  the  knowledge  of  the  plaintiff,  bat  not  pre- 
Bumptivelj  within  the  knowledge  of  the  defendant. 
4.  There  is  nothing  in  the  statute  requiring  the  jurisdictional  aTerment 
to  be  in  a  prescribed  form  in  an  action  in  a  county  court.  The 
requirements  of  the  statute  are  satisfied  by  aYermeats  in  the  oom- 
phdnt  which  are  equivalent  to  an  allegation  that  the  amount  in 
oontroTersy  does  not  exceed  $2,000. 

Appeal  from  County  Court  of  Arapahoe  County. 
The  case  is  stated  in  the  opinion. 
Mr.  J.  P.  BbockwaT)  for  appellant. 
Mr.  C.  W.  Wright,  for  appellee. 

Beck,  C.  J.  This  was  an  action  upon  a  judgment  ren- 
dered by  the  district  court  of  Albany  county,  Wyoming 
territory,  in  favor  of  one  John  McLean,  and  against  the 
appellant  Hughes. 

The  action  was  brought  in  the  court  below  by  the 
appellee  Brewer,  who  alleged  in  his  complaint  that  said 
judgment  had  been  assigned  to  him  for  a  valuable  con- 
sideration, and  that  no  part  of  the  judgment  had  been 
paid. 

The  questions  of  law  involved  arise  upon  the  answer 
of  the  defendant  Hughes  and  the  rulings  and  action  of 
the  county  court  therein. 

The  answer  is  as  follows:  '^  And  now  comes  the  said 
defendant,  and,  for  answer  to  the  said  plaintififs  com- 
plaint herein,  says  that  as  to  the  allegation  in  said  com- 
plaint, '  that  on  the  2d  day  of  December,  A.  D.  1880, 
for  a  valuable  consideration  by  said  plaintiff.  Brewer, 
unto  the  said  McLean  paid,  the  said  John  McLean  did 
assign  and  convey  unto  plaintiff  the  judgment,'  defend- 
ant has  not  and  cannot  obtain  sufficient  knowledge  or 
information  upon  which  to  base  a  belief,  and  therefore 
denies  that  said  plaintiff  paid  said  McLean  anything 
whatever  for  said  judgment,  and  denies  that  the  said 
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judgment  was  assigned  by  said  McLean  to  said  Brewer; 
and  denies  that  said  Brewer  is  tbe  owner  of  said  judg- 
ment; and  avers  that  said  McLean  is  now  the  I'eal  owner 
of  said  judgment;  and  avers  that  said  McLean  is  the 
real  party  in  interest  in  this  suit;  wherefore,  defendant 
demands  that  he  be  allowed  to  go  hence  without  day  and 
have  judgment  for  his  costs  in  this  suit." 

The  answer  was  properly  verified.  The  plaintiff  moved 
the  court  to  strike  the  answer  from  the  files,  and  for 
judgment  for  want  of  an  answer,  on  the  ground  that 
the  answer  was  a  sham  pleading  and  scfught  to  raise  an 
immaterial  issue. 

The  court  sustained  the  motion  and  gave  judgment 
upon  the  complaint  for  the  amount  of  the  plaintiff's  de- 
mand, to  which  ruling  and  action  of  the  court  the 
defendant  duly  excepted. 

Two  questions  are  presented  for  our  consideration  by 
the  assignment  of  eiTors,  viz. :  First  Did  the  court  err 
in  striking  the  answer  from  the  files?  Second.  Were 
the  allegations  of  the  complaint  sufficient  to  invest  the 
court  with  jurisdiction  of  the  subject-matter  of  the  con- 
troversy? 

The  objection  to  the  answer,  that  it  presents  an  imma- 
terial issue,  cannot  be  sustained.  The  averments  that 
the  judgment  was  not  assigned  by  McLean  to  Brewer; 
that  Brewer  is  not  the  owner  of  the  judgment,  and  that 
McLean  is  the  owner  of  the  judgment,  go  directly  to  the 
plaintiff's  right  of  action.  His  right  of  action  depends 
upon  the  averment  of  the  complaint,  that  the  judgment 
has  been  assigned  to  him,  and  proof  of  that  fact  is  essen- 
tial to  a  recovery  of  a  judgment  in  his  favor  against  the 
defendant. 

This  being  so,  a  denial  of  the  truth  of  the  allegation 
necessarily  presents  a  material  issue.  It  only  remains, 
therefore,  to  inquire  whether  the  denial  as  pleaded  was 
in  proper  form. 

The  answer  was  made  upon  information  and  belief,  and 
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it  is  probable  that  the  court  adjudged  it  to  be  a  sham 
pleading  because  the  averments  contained  therein  were 
not  in  the  positive  form.  The  provision  of  the  Civil 
Code  upon  this  subject  is  as  follows:  "In  denying  any 
allegation  in  the  complaint  not  presumptively  within  the 
knowledge  of  the  defendant,  it  shall  be  sufiScient  to  put 
such  allegation  in  issue,  for  the  defendant  to  state,  as  to 
any  such  allegation,  he  has  not  and  cannot  obtain  suffi- 
cient knowledge  or  information  upon  which  to  base  a 
belief."    Code,  Bevision  1883,  sec.  61. 

Whether  a  bona  fide  assignment  of  the  judgment  had 
been  made  to  the  plaintiff,  and  whether  the  plaintiff  was 
the  owner  thereof,  at  the  time  of  bringing  his  suit,  were 
facts  presumptively  within  the  knowledge  of  the  plaint- 
iff, but  not  presumptively  within  the  knowledge  of  the 
defendant. 

The  defendant  has  the  right  to  controvert  and  put  in 
issue  every  material  averment  of  the  complaint.  This 
is  to  be  done  by  means  of  specific  denials,  and  such  denials 
may  be  made  upon  information  and  belief,  when  the  facts 
are  not  presumptively  within  the  defendant's  knowledge. 

It  does  not  appear  from  the  record  that  the  court  below 
had  any  other  information  that  the  defendant's  answer 
was  a  sham  than  the  answer  itself,  which,  being  in  sub- 
stance and  form  in  compliance  with  the  requirements  of 
the  statute,  was  sufficient  to  put  in  issue  the  allegations 
of  the  complaint  which  it  denied. 

The  action  of  the  court,  therefore,  in  striking  the  an- 
swer from  the  files  and  rendering  judgment  upon  the 
complaint,  was  not  a  mere  irregularity,  as  insisted  upon 
by  one  of  the  counsel  for  the  appellee,  but  an  error  which 
affected  the  substantial  rights  of  the  appellant. 

The  next  question  is,  whether  the  allegations  of  the 
complaint  were  sufficient  to  give  the  county  court  jmis- 
diction  of  the  case. 

The  objection  to  the  complaint  is,  that  it  fails  to  allege, 
in  the  words  of  the  statute,  that  the  amount  in  contro- 
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versy  did  not  exceed  the  sum  of  $2,000.  Gten.  Laws  1888, 
p.  244,  sec.  2.  There  is  nothing  in  the  section  referred  to 
that  indicates  an  intention  to  require  the  jurisdictional 
averment  to  be  in  a  prescribed  form.  The  import  of  the 
language  employed  therein  is,  that  it  must  affirmatively 
appear  from  the  complaint  that  the  value  of  the  property 
in  controversy,  or  the  amount  involved,  for  which  relief 
is  sought,  does  not  exceed  the  sum  of  $2,000. 

The  effect  of  the  ruling  in  Bamdollar  v.  PattoUy  5  Col. 
46,  is  that  the  requirement  of  the  statute  was  satisfied 
by  averments  of  the  complaint  which  were  equivalent  to 
an  allegation  that  the  amount  in  controversy  did  not 
exceed  the  sum  of  $2,000. 

In  Home  v.  Duff^  id.  574,  an  action  for  possession  of 
a  mining  claim,  together  with  damages  for  its  detention, 
in  which  case  there  was  no  allegation  of  the  value  of  the 
property  involved,  we  held  it  to  be  essential  to  the  juris- 
diction of  a  county  court  that  the  complaint  contain  an 
allegation  that  the  value  of  the  property  does  not  exceed 
$2,000,  or  that  it  contain  an  equivalent  allegation. 

Applying  the  principle  announced  in  the  above  cases 
to  the  case  at  bar,  we  have  no  difficulty  in  holding  that 
the  statutory  requirement  has  been  substantially  com- 
plied with.  It  affirmatively  appears  from  the  complaint 
that  the  reUef  demanded  is  a  money  judgment,  and  that 
the  amount  involved,  for  which  relief  is  sought,  is  the 
sum  of  $283.29,  with  interest  thereon  at  the  rate  of 
twelve  per  centum  per  annum  from  the  14th  day  of 
August,  1879.  Judgment  is  demanded  for  said  sum  of 
money,  and  interest  thereon  at  the  rate  and  for  the  time 
stated. 

Judgment  was  rendered  for  the  plaintiff  on  the  31st 
day  of  January,  1881,  for  the  sum  of  $335.65,  that  being 
the  amount  of  principal  and  interest  then  due. 

It  affirmatively  appearing,  therefore,  from  the  allega- 
tions of  the  complaint,  that  the  amount  involved,  for 
which  relief  was  sought,  was  within  the  jurisdiction  of 
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the  courty  we  hold  that  the  error  in  this  behalf  was  not 

well  assigned. 

On  account  of  the  error  first  assigned,  the  judgment 

will  be  reversed  and  the  cause  remanded. 

Eeveraed. 


PomE  V.  The  Rocky  Mountain  Transportation  Com- 
pany. 

A  referee  was  directed  to  try  the  issues  presented  and  report  findings 
npon  the  law  and  facts;  exceptions  were  reserved  and  subsequently 
oyerruled,  and  judgment  entered  by  the  court  on  the  referee's  re- 
port; but  no  exceptions  being  reserved  either  to  the  ruling  upon 
the  issues  presented  by  the  report  and  the  exceptions  thereto  nor 
to  the  final  judgment  rendered  by  the  court,  held  that  this  court  is 
precluded  from  reviewing  the  judgment  on  the  evidence. 

^rror  to  District  Court  of  Lake  County. 
The  case  is  stated  in  the  opinion. 

Mr.  T.  A.  Green  and  Mr.  C.  H.  St.  John,  for  plaintiff 
in  error. 

Mr.  C.  W.  Wright,  for  defendant  in  error. 

Per  Curiam:  This  cause  was,  by  consent  of  parties  re- 
ferred. The  referee  was  directed  to  try  the  issues  pre- 
sented and  report  findings  of  law  and  fact  thereon. 

This  he  did;  and  exceptions  being  filed  to  his  findings, 
the  court,  upon  due  consideration  thereof,  overruled  such 
exceptions,  and  entered  judgment  upon  the  referee's  re- 
port. To  reverse  that  judgment  the  cause  is  now  before 
us  on  error. 

The  principal  issue  tried  by  the  court  below,  being  one 
of  fact,  was  whether  or  not  the  indorsement  and  trans- 
fer by  plaintiff  of  the  note  mentioned  in  the  pleadings 
was  procured  by  duress.  This  issue  was  found  against 
plaintiff  in  error,  who  was  plaintiff  below. 
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No  exception  was  preserved  either  to  the  ruling  upon 
the  issues  presented  by  the  report  and  the  exceptions 
thereto,  or  to  the  final  judgment  rendered  in  the  district 
court.  Therefore  we  are  precluded  from  reviewing  this 
judgment  upon  the  evidence;  i,  e.,  from  determining 
whether  or  not  it  is  supported  thereby.  Martin  v.  Force, 
3  Col.  199;  Law  v.  Brinker,  6  id.  555;  Breen  v.  Bich- 
ardsouy  6  id.  605. 

No  bill  of  exceptions  was  taken  or  preserved,  and  the 
evidence  contained  in  the  record  was  not  properly  au- 
thenticated. Hence  this  court  sustained  a  motion  to 
strike  out  the  same. 

There  being  no  evidence  before  us,  we  cannot  consider 
any  exceptions  that  may  have  been  saved  at  the  trial  to 
the  admission  or  rejection  of  testimony,  and  we  must 
presume  that  the  finding  of  the  referee  upon  the  ques- 
tion of  fact  aforesaid  was  correct. 

But  if  this  finding  was  right,  nothing  remains  for  us 
to  consider.  The  only  other  matter  submitted  is  a  ques- 
tion of  law,  and  it  does  not  arise  in  this  case  unless  the 
referee  and  court  were  mistaken  in  their  conclusion  on 
the  subject  of  duress  aforesaid.  It  is  therefore  whoUy 
unnecessary  for  us  to  examine  the  arguments  made  and 
the  authorities  cited  upon  the  legal  proposition  men- 
tioned.   The  judgment  is  affirmed. 

Affirmed. 


The  People  ex  rel.  v.  Jobs. 

Where  an  ofBce  was  recognized  under  the  organic  act  of  the  terri- 
tory, and  where  the  same  ofiQlce  is  recognized  under  the  state 
constitution,  it  is  a  matter  of  no  coDsequence  that  the  existence 
thereof  under  the  former  instrument  was  by  virtue  of  certain 
powers  conferred  upon  justices  of  the  peace,  while  under  the  latter 
its  Yalidit J  depends  upon  a  provision  relating  to  judicial  ofScerg 
for  cities  and  towns. 

Error  to  District  Court  of  Clear  Creek  County. 
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Upon  petition  for  rehearing. 

Mr.  W.  T.  Hughes  and  Mr.  L.  C.  Rockwell,  for 
plaintiff  in  error. 

Mr.  E.  S.  Morrison,  for  defendant  in  error. 

Helm,  J.  In  view  of  the  authorities  cited,  a  few  sug- 
gestions seem  necessary  concerning  the  "subtle  yet  im- 
portant distinction "  upon  which  counsel  mainly  relies 
for  a  rehearing  of  this  cause. 

We  are  asked  to  say  that  that  portion  of  the  charter 
of  Oeorgetown  which  establishes  the  office  of  police 
judge,  and  prescribes  the  jurisdiction  of  the  incumbent 
thereof,  is  void  because  in  conflict  with  the  state  consti- 
tution. 

The  existence  of  an  office  similar  to  that  filled  by 
respondent  was  recognized  under  the  organic  act  of  the 
territory  in  Deitz  v.  Central^  1  Col.  323.  The  name 
"police  judge"  was  discarded,  but  the  official  acts  of  the 
individual  occupying  the  position  were  declared  to  be 
valid.  Authority  so  to  hold  was  found  in  the  grant  of 
judicial  power  by  the  organic  act  to  justices  of  the 
peace.  But  the  court  expressly  declines  to  say  whether 
or  not  the  incumbent  should  assume  to  be,  and  act  as, 
such  officer. 

The  constitution  superseded  the  organic  act;  but  in  the 
distribution  of  judicial  powers  it  clearly  provided  for  this 
office;  even  the  objection  mentioned  in  Deitz  v.  Central  to 
the  name  "  police  judge  "  no  longer  exists.  People  ex  rel. 
Howell  V.  Curley,  5  Col.  412.  The  powers  conferred,  and 
the  name  or  title  also,  are  both  within  the  purview  of  the 
later  instrument.    Sec.  1,  art.  6. 

Bespondent,  in  this  case,  was  not  elected  to  the  office 
of  justice  of  the  peace;  he  was  chosen  to  fill  that  of 
police  judge;  and  his  judicial  powers  were  exclusively 
confined  to  proceedings  under  the  town  oixlinances,  and 
a  few  other  matters  relating  to  the  corporation.    If  there 
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were  no  constitutional  difficulty  in  the  -way,  he  could 
not  act  as  a  justice  of  the  peace  until  he  had  complied 
with  certain  prerequisites  not  essential  to  the  office  of 
police  judge. 

**It  shall  be  lawful  for  the  police  judge  to  give  bond 
with  such  securities  as  are  required  by  law  from  justices 
of  the  peace  in  this  teiTitory,  and,  on  filing  of  this  bond, 
the  police  judge  shall  have  the  same  jurisdiction  as  is 
now  conferred  by  law  upon  other  justices  of  the  peace  in 
this  territory."  Section  5  of  an  amendment  to  the  char- 
ter of  Greorgetown,  adopted  in  1874,  three  years  subse- 
quent to  the  ffling  of  the  decision  in  Deitz  v.  Central^  supra. 

If,  therefore,  the  charter  provisions  authorizing  the 
election  of  a  police  judge,  and  clothing  him  with  juris- 
diction to  enforce  the  ordinances,  had  been  adopted  since 
1876  as  a  general  law,  there  would  not,  in  our  judgment, 
be  any  constitutional  objection  thereto.  But  as  stated  in 
the  principal  opinion,  this  charter  is  not  obnoxious  to  the 
constitution  on  the  ground  that  it  is  a  local  or  special  act. 

According  to  our  views,  then,  the  position  filled  by  re- 
spondent was  a  de  jure  office  before  the  constitution,  and 
its  legal  existence  cannot  be  successfully  challenged  since 
the  adoption  of  that  instrument.  What  difference  does 
it  make,  upon  principle,  that  the  existence  of  this  office 
was  sustained,  under  the  organic  act,  by  virtue  of  the 
powers  thereby  conferred  upon  justices  of  the  peace, 
while  under  the  constitution  we  uphold  it  because  au- 
thorized by  the  provision  relating  to  judicial  officers  for 
cities  and  towns?  The  "substance  of  the  powers  con- 
ferred "  remains  the  same;  names  are  not  controlling;  and 
the  office  itself  is  recognized  by  both  of  the  organic  laws. 

This  case  is  easily  distinguished  from  that  of  State  ex 
rel.  V.  Maynardy  14  111.  419,  to  which  counsel  invites  our 
attention.  The  differences  between  the  two  cases  will 
readily  appear  upon  a  cursory  reading  of  that  opinion, 
and  we  decUne  to  lengthen  this  one  by  discussing  them. 
The  rehearing  is  denied.  Rehearing  denied. 
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27  71  genoe  or  want  of  ordinary  care  and  caution,  that  but  for  such  neg- 
iL  iiH           ligence  or  want  of  care  and  caution  on  his  part,  the  misfortune 

would  not  have  happened,  he  is  not  entitled  to  recover. 

7     oUBE 

28  141    3*  Cases  frequently  arise  wherein  it  becomes  the  duty  of  the  trial  court 
~  7  ^1  to  determine  the  question  of  the  negligence  of  the  party  as  a  niat- 

—         ter  of  law.    But  where  the  conclusion  from  the  evidence  is  fairly 
35     ^         debatable,  or  rests  in  doubt,  the  question  of  negligence  is  always 
l««     ji7         for  the  jury. 
07      as  8.  To  warrant  the  court  in  instructing  the  jury  that  a  party  was  guilty 

of  negligence,  the  case  must  be  such  as  to  allow  no  other  inference 

from  the  evidence. 

Appeal  from  District  Court  of  Arapahoe  County. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Teller  and  Orahood,  for  appellants. 
Messrs.  Browne  and  Putnam,  for  appellee. 

Beck,  C.  J.  It  appears  fi*oin  the  transcript  of  the  rec- 
ord that  there  ha  Ye  been  two  trials  of  this  cause  in  the 
court  below,  the  first  resulting  in  a  Yerdict  for  plaintiff 
of  $7,000,  and  the  second  in  a  Yerdict  of  $2,000.  Coun- 
sel for  the  appellee,  who  was  plaintiff  below,  insist  that 
no  error  interYened  on  the  second  trial,  and  cite  authori- 
ties to  sustain  the  rulings  and  instructions  of  the  district 
court,  but  say  in  the  concluding  paragraph  of  their  brief: 
"  The  Yerdict  of  the  jury  was  so  small  that  if  the  court 
can  grant  a  new  trial  without  Yiolating  any  of  the  known 
principles  of  the  law  goYerning  the  case,  we  will  not 
complain." 

The  disposition  of  this  court  is  to  sustain  the  judg- 
ments of  nisi  prius  courts  when  it  can  be  done  without 
Yiolating  the  known  and  settled  principles  of  the  law 
goYeming  the  cases  and  questions  presented  for  reYiew. 

In  the  present  case  the  judgment  can  only  be  sustained 
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on  the  theory  that  the  defendant  was  guilty  of  negligence 
in  failing  to  provide  proper  and  safe  means  of  carrying 
guns  upon  its  trains,  for  their  defense  against  train  rob- 
bers, and  that  the  plaintiff  was  not  guilty  of  such  con- 
tributory negligence  as  tended  to  produce  the  injury 
complained  of. 

One  of  the  well  known  and  well  settled  principles  of 
the  law,  upon  the  subject  of  negligence,  is  that,  when 
the  plaintiff  so  far  contributed  to  the  disaster  by  his  own 
negligence  or  want*  of  ordinary  care  and  caution,  that 
but  for  such  ilegligence  or  want  of  care  and  caution  on 
his  part,  the  misfortune  would  not  have  happened,  he  is 
not  entitled  to  recover.  The  jury  was  informed  of  this 
rule,  but  it  is  apparent,  upon  a  review  of  the  evidence, 
that  it  was  ignored  by  them  in  their  deliberations. 

We  are  of  opinion  that  the  verdict  is  not  supported  by 
the  evidence,  and  also  that  the  court  committed  two  errors 
upon  the  trial.  The  first  error  was  in  instructing  the  jury, 
as  a  matter  of  law  arising  upon  the  facts  proven,  that  the 
defendant  was  undoubtedly  guilty  of  negligence.  The 
other  error  was  in  the  refusal  to  instruct  the  jury,  as 
prayed  by  defendant's  counsel,  "  that,  under  the  evidence 
in  this  case,  in  view  of  the  law  of  the  case,  the  plaintiff 
is  not  entitled  to  recover,  and  your  verdict  should  be  for 
the  defendant." 

The  effect  of  the  instructions  given  was  to  declare  the 
defendant  guilty  of  negligence,  as  a  matter  of  law,  and 
to  leave  it  for  the  jury  to  say  whether,  under  all  the  facts 
and  circumstances  of  the  case,  the  plaintiff  was  guilty  of 
such  negligence  as  contributed  to  the  injuries  received  by 
him,  or  whether  he  acted  as  a  man  of  ordinary  prudence 
in  remaining  in  the  service  of  the  defendant,  in  view  of 
the  negUgence  of  the  latter,  after  the  same  became  known 
to  the  plaintiff.  These  instructions  were  certainly  mis- 
leading when  applied  to  the  facts  disclosed  by  the  proofs 
of  both  parties  to  the  controversy. 

The  material  and  uncontradicted  facts  are^  that  an. 
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attack  by  train  robbers  had  been  threatened  upon  def end> 
ant's  train  on  the  portion  of  its  raihx>ad  extending  from 
Denver,  Colorado,  to  Cheyenne,  Wyoming  territory, 
which  lies  north  of  Fort  Collins  in  the  state  of  Colorado. 
Trains  had  been  attacked  upon  the  Union  Pacific  Sail- 
road  shortly  before,  and  the  officers  of  the  defendant 
company,  having  private  information  that  an  attack  of 
its  trains  was  contemplated,  deemed  it  prudent  to  pro- 
vide arms  and  ammunition  for  their  defense,  which  was 
done  about  September  1,  1878. 

Prior  to  that  date  the  ti*ain  officers  carried  their  own 
arms. 

The  arms  and  ammunition  provided  by  the  railroad 
company  were  three  breach-loading  shot-guns,  and  one 
hundred  cartridges  charged  with  buckshot.  These  guns 
were  placed  by  the  superintendent  of  the  defendant  com- 
pany in  charge  of  the  train  baggage-master,  there  being 
but  one  passenger  train  on  the  road,  which  train  made 
the  round  trip  from  Denver  to  Cheyenne  and  back  each 
day. 

The  instructions  of  the  superintendent  were  to  keep 
the  guns  unloaded  and  wrapped  up  in  a  quilt  or  blanket 
which  was  provided,  except  when  passing  over  that  por- 
tion of  the  road  upon  which  the  attack  was  apprehended. 
After  passing  Fort  Collins,  outward  bound,  the  guns 
were  to  be  unpacked  and  charged,  ready  for  use;  and 
after  reaching  or  passing  the  same  ppint  on  the  return, 
the  cartridges  were  to  be  withdrawn  and  the  guns  again 
wrapped  up  in  the  blanket.  Upon  reaching  Golden  (the 
headquarters  of  the  company),  the  package  was  to  be 
delivered  to  the  station  baggage-master,  to  keep  until  the 
return  of  the  train  fix)m  Denver  next  morning,  when  he 
was  to  return  the  package  to  the  train. 

Two  conductors,  the  plaintiff  and  one  Davis,  ran  the 
train  upon  this  route  upon  alternate  days,  each  taking 
command  of  his  train  at  Golden  in  the  morning,  upon  its 
return  from  Denver. 
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Both  conductors  knew  of  these  regulations  and  had 
frequently  seen  them  carried  out.  The  work  of  inserting 
the  cartridges,  and  of  afterwards  withdrawing  them,  was 
easily  and  quickly  done,  and  it  does  not  appear  that  any 
accident  occurred  in  carrying  or  handling  the  guns  upon 
the  train. 

The  injury  complained  of  occurred  at  Golden  on  the 
26th  day  of  September,  1878.  The  immediate  cause  of 
the  accident  was  the  failure  of  the  train  baggage- master, 
on  the  25th  day  of  September,  1878,  to  withdraw  the 
charges  from  the  guns  upon  the  return  trip  from  Chey- 
enne, and  before-  delivering  the  package  to  the  station 
baggage-master  at  Golden.  The  plaintiff  was  in  charge 
of  this  train,  on  the  latter  day,  as  conductor.  As  usual, 
he  spent  the  night  in  Denver,  and  after  leaving  the  train 
next  morning,  upon  reaching  Golden,  that  Conductor 
Davis  might  make  his  regular  trip  thereon,  one  of  the 
guns  was  accidentally  discharged  while  being  put  on 
board  the  train  by  the  station  baggage-master,  the  charge 
taking  effect  in  the  body  of  the  plaintiff  and  seriously 
injuring  him. 

The  guns  were  in  the  same  condition  at  the  time  of  the 
accident  as  when  delivered  to  the  station  baggage- master 
the  evening  previous,  all  being  rolled  up  in  the  blanket. 

Respecting  the  duties  and  authority  of  the  conductors 
of  this  train,  the  testimony  is  that  it  is  the  duty  of  the 
conductor  to  take  charge  of  the  train  and  everything  on 
board  from  the  time  it  leaves  the  depot  until  it  arrives  at 
its  destination.  All  tools,  and  other  things  carried  for 
the  use  of  the  train,  all  treasure  boxes  and  property,  are 
in  charge  of  the  conductor,  and  all  the  employees  on 
board  are  subject  to  his  orders.  In  case  of  an  attack 
upon  the  train,  he  would  be  in  command  of  its  defense 
and  have  control  of  the  arms.  These  are  the  affirmative 
facts  disclosed  by  the  evidence  which  we  deem  pertinent 
to  the  controlling  questions  presented  by  the  record. 
« The  plaintiff  testified  that  he  had  received  no  instruc- 


596       Colorado  Cent.  R.  B.  Co.  v.  Martik.    [Oct.  T., 

tions  concerning  the  guns,  but  admitted  that  the  train 
baggage- master  was  subject  to  his  orders,  and  that  in  case 
of  an  attack  of  his  train,  he,  the  plaintiff,  would  have 
had  charge  of  the  guns  and  control  the  defense.  He  ad- 
mitted that  he  had  never  inquired  whether  the  charges 
were  removed  from  the  guns  before  being  placed  in  the 
care  of  the  station  baggage-master  at  Golden,  or  not,  and 
did  not  know  whether  they  were  being  handled  at  that 
point  in  a  loaded  or  unloaded  condition.  He  made  no 
inquiry  whether  the  guns  were  loaded,  or  not,  on  the  25th 
day  of  September. 

Concerning  the  duties  of  the  railroad  company,  the 
court  charged  the  jury,  among  other  things,  as  foUows: 
"  Under  such  circumstances,  the  court  charges  you  that 
it  was  the  duty  undoubtedly  of  the  defendant  company 
either  to  provide  gun  racks  for  the  safe  storage  and  car- 
riage of  the  guns  upon  the  train,  so  that  they  would  not 
have  to  be  taken  off  and  put  upon  the  train  each  day  as  the 
train  passed^  and  repassed  Golden  station,  or  else  to  have 
kept  some  competent  and  experienced  person  or  persons 
to  take  charge  of  said  guns  and  see  to  it  that  they  were 
taken  proper  care  of  to  guard  against  any  accident,  and 
that  it  was  undoubtedly  negligence  to  leave  the  putting 
of  said  guns  upon  the  train,  the  putting  them  off  again 
from  the  train  to  the  station  baggage-master  and  train 
baggage-master  respectively,  as  common  baggage,  in  ad- 
dition to  their  other  numerous  duties  to  be  by  them 
performed."  *  *  *  "The  court  instructs  you  that 
the  company  or  person  that  employs  dangerous  weapons 
or  elements  in  the  management  of  the  business  en- 
gaged in,  must  use  extraohlinary  care  in  their  mana^- 
ment  or  use  and  if  you  find  from  the  evidence  that  the 
defendant,  at  and  before  the  accident  referred  to  in  the 
pleadings  and  evidence,  waa  carrying  guns  on  its  trains, 
then  it  was  required  by  its  duty  to  its  employees  to  use 
the  most  approved  means  for  their  transportation,  so  as 
to  save  harmless  its  servants  required  to  use  them;  and 
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the  court  further  instructs  you,  that  if  you  find  the  de- 
fendant did  carry  those  guns  as  it  is  aUeged,  then  it  was 
required  either  to  carry  said  guns  in  a  gun  rack,  or  by 
placing  said  guns  in  the  hands  of  a  special  agent  charged 
with  their  custody,  or  some  other  manner  equally  safe." 

When  it  is  remembered  that  the  railroad  company  did 
not  leave  to  the  respective  baggage-masters  mentioned 
the  duty  of  putting  loaded  guns  on  and  off  its  trains,  but 
that  the  instructions  of  Superintendent  Henry  were  to 
withdraw  the  charges  on  passing  Fort  ColUns  on  the  re- 
turn trip;  and  when  it  is  further  considered  that  un- 
loaded guns  are  just  as  harmless  as  any  other  species  of 
baggage,  it  becomes  evident  that  the  above  instructions 
overstated  the  duty  and  responsibility  of  the  defendant. 

Had  the  instructions  of  the  superintendent  been  ob- 
served, it  would  have  been  as  impossible  for  the  accident 
to  have  happened,  by  putting  on  board  the  train  this 
package  of  guns,  as  if  the  package  had  contained  um- 
brellas or  walking-sticks  instead  of  guns. 

In  view  of  the  evidence,  it  seems  clear  to  our  minds 
that  plaintiff,  as  conductor  of  the  train,  was  chargeable 
with  the  duty  of  seeing  that  these  or  other  reasonable 
precautions  were  observed  by  the  train  baggage-master. 
If  the  officers  of  the  defendant  company  had  done  noth- 
ing but  provide  the  guns  and  ammunition  for  the  defense 
of  its  trains,  which  is  conceded  to  have  been  proper 
under  the  circumstances,  it  would  have  been  the  duty  of 
the  conductors,  by  virtue  of  their  authority,  to  have 
made,  and  caused  to  be  observed,  such  rules  for  the  hand- 
ling and  care  of  these  guns,  as  would  have  ensured  the 
safety  of  both  passengers  and  employees,  and  the  safety 
from  theft  of  the  guns  themselves.  We  cannot  indorse 
the  proposition  that  the  failure  of  the  defendant  to  pro- 
vide one  or  more  special  agents  of  experience  /to  take 
chatge  of  three  shot-guns,  or  its  failure  to  provide  gun 
racks  upon  the  train  for  their  storage  and  safety,  consti- 
tutes negligence  per  se. 
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It  is  not  chained  in  the  oomj^nt,  nor  does  any  wit- 
ness testify,  that  the  train  baggage-master  was  not  a 
person  of  experience  in  the  use  of  fire-arms,  nor  does  it 
appear  that  the  plaintiff  ever  objected  to  his  acting  as 
custodian  of  the  guns.  The  complaint  and  replication 
charge  the  negligence  resulting  in  the  accident  upon  the 
station  baggage-master  at  Gblden,  over  whom  the  plaint- 
iff had  no  control  and  upon  the  railroad  company.  The 
real  facts  are  ignored,  to  wit:  that  the  negligence  which 
caused  the  accident  occurred  on  the  previous  day  on  board 
the  plaintiff^s  train,  in  the  failure  to  withdraw  the  car- 
tridges before  placing  the  guns  in  the  hands  of  the  sta- 
tion baggage-master.  The  latter  testified  that  he  was 
not  aware  they  were  loaded,  and  the  circumstances  of 
the  case  show  he  had  reason  to  believe  they  were  not 
loaded.  Doubtless  it  would  have  been  a  convenience  to 
have  had  gun  racks  upon  the  train.  The  object  of  re- 
moving the  guns  into  the  company's  baggage  room  every 
evening  at  Golden,  was  to  prevent  them  from  being 
stolen,  during  the  night,  in  Denver.  A  secure  closet 
upon  the  train,  in  which  they  could  have  been  safely 
locked  up  during  nights,  would  have  saved  much  hand- 
ling of  the  guns,  and  had  the  same  been  provided,  it  is 
probable  that  the  accident  complained  of  would  not  have 
occurred.  Neither  would  it  have  occurred  if  the  super- 
intendent's instructions  had  been  observed  on  board  the 
plaintiff's  train. 

Cases  frequently  arise  wherein  it  becomes  the  duty  of 
the  trial  court  to  determine  the  question  of  the  negli- 
gence of  a  party  as  a  matter  of  law,  as  where  the  facts 
clearly  show  an  obvious  disregard  of  duty  and  safety; 
where  a  party  has  failed  in  a  clear  legal  duty;  where  the 
evidence  so  clearly  shows  the  want  of  prudence  and  dis- 
cretion that  there  can  be  nothing  for  the  jury  to  pass 
upon.  Behrens  v.  K.  P.  B%  5  Col.  400;  Ernst  v.  Hud- 
son River  R.  R.  Co.  35  N.  Y.  41-47;  Detroit  &  Milwau- 
kee R.  R.   Co.  V.    Van  Steinhurg^   17  Mich.   122;  The 
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Pittsburg  &  Connelsvilh  R.  R.  Co.  v.  McClurg^  66  Pa. 
St.  297. 

We  are  of  opinion  that  the  negligence  charged  against 
the  defendant  does  not  come  within  the  above  principles, 
or  within  any  well  settled  rule  of  law  which  justifies  the 
determination  of  the  question  as  matter  of  law.  On 
the  contrary,  the  matter  does  seem  to  come  within  the 
opposite  rule,  that  where  the  conclusion  from  the  evi- 
dence is  fairly  debatable,  or  rests  in  doubt,  the  question 
of  negligence  is  always  for  the  jury.  See  authorities 
supra;  also  Langhoff  v.  Milwaukee  &  Prairie  du  Chien 
Ry  Co.  19  Wis.  515. 

It  has  been  weU  said,  that,  to  warrant  the  court  in 
instructing  the  jury  that  a  party  is  guilty  of  negligence, 
the  case  must  be  such  as  to  allow  no  gther  infei*ence  from 
the  evidence.  And  if  the  question  depends  upon  a  state 
of  facts  from  which  different  minds  may  honestly  draw 
different  conclusions,  the  question  must  be  submitted  to 
the  jury.  Wells,  Questions  of  Law  and  Fact,  sec.  265 
and  authorities  cited. 

In  respect  to  the  negligence  of  the  plaintiff,  the  ad- 
mitted facts  of  the  case  show  that  while  he  had  full 
knowledge  of  the  facts  that  the  guns  were  in  charge  of 
the  train  baggage-master  during  each  day;  that  if  needed 
for  defense  at  all  it  was  only  upon  the  northerly  portion 
of  the  road;  of  the  custom  of  leaving  them  at  Golden 
during  the  night;  and  although  invested  by  his  position 
as  conductor  with  authority  over  the  train  baggage-mas- 
ter, as  well  as  over  all  other  employees  upon  the  train, 
and  with  ample  power  to  make  and  cause  to  be  observed 
all  rules  necessary  for  the  safety  of  passengers,  em- 
ployees and  property,  he  failed  to  take  any  precautions 
whatever,  so  far  as  this  record  shows,  to  guard  against 
accidents  from  the  handling  of  the  guns.  He  neither 
gave  orders  concerning  the  care  of  the'  arms,  nor  made 
inquiries  how  they  were  being  cared  for. 

Independent  of  any  orders  from  the  superintendent, 
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the  conductor  could  and  should  have  commanded  the 
custodian  of  the  guns  to  withdraw  the  cartridges  upon 
leaving  that  portion  of  the  road  upon  which  danger  was 
apprehended.  Common  prudence  dictates  that  this  pre- 
caution should  have  been  taken  to  guard  against  accident. 

There  is  no  f oi*ce  in  the  suggestion  that  the  baggage- 
master's  numerous  duties  conflicted  with  the  safe  hand- 
ling of  the  guns.  The  withdrawal  of  the  charges  was 
the  work  of  a  moment,  and  there  was  ample  opportimity 
to  perform  this  duty  when  baggage  was  not  being 
handled. 

The  evidence  clearly  shows  the  want  of  prudence  and 
discretion  on  the  part  of  the  plaintiff,  and  an  obvious 
disregard  of  duty  and  safety. 

When  the  facts  aoe  clearly  settled,  and  the  course  which 
common  prudence  dictates  can  be  clearly  discerned,  the 
question  of  negligence  is  to  be  decided  as  matter  of  law. 
Shearman  &  Bedfield  on  Negligence,  p.  13,  sec.  11  and 
notes. 

We  must  hold,  upon  the  record  before  us,  that  it  pre- 
sents the  case  of  an  injured  party,  who,  knowing  the 
dangers  of  his  position,  failed  to  exercise  that  reasonable 
degree  of  care  to  avoid  the  injury  which  an  ordinarily 
prudent  person  would  have  exercised  under  like  circum- 
stances. We  said,  in  Behrens  v.  K.  P.  Ry  Co.,  suprOj 
that  a  recovery  of  damages  could  not  lie  sustained  under 
such  circumstances;  that  the  doctrine  of  all  the  cases  is, 
that  if  a  plaintiff  so  circumstanced  might  have  avoided 
the  injury  by  the  exercise  of  ordinary  care,  he  cannot 
recover  although  the  defendant  was  negUgent. 

If,  therefore,  it  be  conceded  that  the  jury  might  have 
found  the  defendant  guilty  of  negligence,  had  the  ques- 
tion been  submitted  to  the  jury,  it  would  have  become 
a  case  of  mutual  fault  or  negligence,  in  which  case  the 
law  neither  casts  all  the  consequences  upon  the  defend- 
ant, nor  attempts  any  apportionment  thereof.  Cooley 
on  Torts,  674-78;  C.  C.  B.  B.  Co.  v.  Holmes,  5  OoL  197. 
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In  this  condition  or  state  of  the  case,  it  was  error  for 
the  court  to  refuse  to  instruct  the  jury,  as  prayed  by  de- 
fendant's counsel,  that  the  plaintiff  could  not  recover. 
Railroad  Co.  v.  Jones,  5  Otto,  439.  But  aside  from  this 
error,  the  verdict  of  the  jury  cannot  stand,  because  it 
clearly  appears  that  the  plaintiff's  negligence  contributed 
to  the  injury,  and  because  the  verdict  is  against  the  law 
and  the  evidence. 

The  negligence  of  the  train  baggage-master  in  failing 
to  carry  out  the  instructions  of  the  superintendent  of 
the  defendant  company,  was  the  negligence  of  a  fellow- 
servant  in  the  course  of  a  common  employment,  and  it 
not  appearing  from  the  testimony  that  he  was  an  incom- 
petent person  to  have  the  care  and  custody  of  fire-arms, 
or  that  he  was  inexperienced  in  their  use,  but  only  that 
he  was  guilty  of  negligence  in  that  behalf,  the  defend- 
ant, for  this  reason,  in  addition  to  those  above  given, 
could  not  be  held  responsible,  imder  the  circumstances  in 
this  case,  for  the  result  of  this  negligence. 

For  the  errors  mentioned  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed. 


De  Walt  v.  EL^rtzell  et  al. 

1.  Error  cannot  be  maintained  upon  the  refusal  of  the  court  to  give  an 

instruction  not  applicable  to  the  case  made  by  the  evidence.  And 
under  the  facts  in  this  case,  Jield  that  the  promise  upon  which 
action  was  brought  was  a  promise  to  pay  the  liabilities  of  the  prom- 
isor, and  not  such  a  case  as  could  be  brought  within  the  statute  of 
frauds,  which  was  pleaded  in  bar. 

2.  Under  section  74  of  the  code,  as  amended  upon  the  overruling  of  a 

demurrer  to  a  complaint  during  term,  the  court  shall,  by  order,  fix 
the  time  to  answer. 
8.  In  a  petition  for  change  of  venue,  either  in  respect  to  the  prejudice 
of  the  judge  or  the  inhabitants  of  the  county,  sufficient  facts,  be- 
yond the  bare  allegation  of  prejudice,  should  be  set  out  by  the 
petitioner,  from  which  the  court  may  be  able  to  judge  of  the  prob- 
able truth  or  falsity  of  the  averments. 
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Appeal  from  District  Court  of  Custer  County. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  F.  Frueauff,  for  appellant. 

Mr.  A.  J.  BisiNG,  for  appellees. 

Stone,  J.  The  appellant  De  Walt,  and  the  appellees, 
the  two  Hartzell  brothers,  were  together  owners  of  one- 
half  of  the  capital  stock  of  a  certain  mining  company. 
The  mine  operated  by  the  company  was  situate  near 
Silver  CUflf,  in  Custer  county.  Appellant  was  the  treas- 
urer of  the  said  mining  company,  and  was  engaged  in 
the  banking  business  at  Leadville.  The  appellees  were 
bankers  at  Silver  Cliff.  An  arrangement  was  made  be- 
tween appellant  and  appellees  that  for  business  conven- 
ience in  paying  the  expenses  of  working  the  mine,  the 
manager  of  the  mining  company  should  draw  orders 
upon  appellant  payable  at  Silver  Cliff;  that  appellees 
should  pay  such  orders  at  their  bank  in  Silver  Cliff,  and 
should  then  transmit  the  same  to  appellant  at  LeadviUe, 
who,  as  the  treasurer  of  the  said  company,  should  remit 
the  amounts  of  such  orders  to  the  appellees. 

Suit  was  brought  in  the  court  below  by  appellees  to 
recover  from  appellant  the  sum  of  $2,568.84,  advanced 
and  paid  out,  under  the  arrangement  above  stated,  for 
labor,  tools  and  other  expenses  in  working  the  mine. 
Appellant,  in  his  answer,  pleaded,  inter  alia,  the  statute 
of  frauds,  for  that  the  alleged  agreement  of  appellant  to 
repay,  as  averred,  was  to  pay  the  debt  of  another,  viz., 
the  said  mining  company,  and  was  not  in  writing,  signed, 
etc.  To  this  plea  the  replication  denied  that  it  was  the 
debt  of  another. 

The  court  refused  to  instruct  the  jury,  as  prayed  by 
appellant,  that  if  they  believed  that  the  indebtedness 
paid  by  appellees  was  the  indebtedness  of  the  mining 
company,  and  not  that  of  appellant,  and  that  the  prom- 
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ise  of  appellant  to  pay  the  same  was  not  in  writing,  they 
should  find  for  said  appellant,  and  the  refusal  to  give 
such  instruction  is  assigned  for  error. 

There  was  no  error  in  refusing  this  instruction.  It  was 
inapplicable  to  the  case  made  by  the  evidence,  and  calcu- 
lated to  mislead  the  jury.  The  indebtedness  shown  was 
that  of  appellant  as  treasurer  of  the  mining  company, 
and  as  between  him  and  appellees,  who  were  acting  as  Ids 
agents  m  making  the  advances  for  him,  it  was  the  same 
as  his  individual  indebtedness.  The  agreement  was 
between  mutually  interested  parties.  As  treasurer,  ap- 
pellant was  Uable  for  the  sums  he  had  authorized  the 
manager  to  draw  upon  him  for  and  promised  to  pay. 
The  advances  by  appellees  were  made  at  appellant's 
request,  and  for  his  accommodation.  Considering  the 
relation  of  the  parties  to  the  mining  company,  and  to 
each  other,  it  cannot  be  said  that  the  promise  of  appel- 
lant was  to  pay  the  debt  of  a  third  party.  It  amounted 
simply  to  an  agreement  for  the  transfer  to  appellees,  by 
appellant,  of  certain  funds  in  his  hands  in  settlement  of 
advances  therefor  by  appellees,  who  stood  in  the  same 
relation  to  appellant  that  the  manager  did,  whom  the 
appellant  had  authorized  to  draw  upon  him  for  said 
funds.  In  short,  it  was  a  promise  to  pay  the  liabilities 
of  the  promisor,  and  not  such  a  case  as  can  be  brought 
within  the  statute  of  frauds,  which  was  pleaded  in  bar  of 
the  agreement. 

As  there  was  no  error  in  refusing  the  instruction  in 
question,  there  was,  for  the  same  reason,  no  error  in 
overruling  the  demurrer  to  the  complaint. 

Error  is  also  assigned  "because  the  court,  in  overrul- 
ing the  demurrer  to  the  complaint,  allowed  but  two  days 
in  which  to  file  an  answer."  In  support  of  this  assign- 
ment, counsel  for  appellant  rely  upon  section  74  of  the 
code,  as  amended  by  the  law  of  1879  (Session  Laws  1879, 
p.  216),  which  it  is  insisted  fixes  ten  days  "as  the  general 
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time  in  which  all  steps  in  regard  to  demurrers,  answers 
or  replications  are  to  be  taken."  In  answer  to  this,  it  is 
only  necessary  to  say  that  counsel  are  mistaken;  the  pro- 
vision of  the  statute  cited  refers  only  to  demurrers  and 
amended  pleadings  filed  and  allowed  in  vacation;  while 
the  same  section  declares  that  when  such  proceedings  are 
had  ^^  during  the  term  of  court,  the  court  shall  fix  the 
time  by  order  to  expedite  the  trial" 

Another  assignment  of  error  is  predicated  upon  the 
refusal  of  the  court  to  grant  a  change  of  venue  on  the 
petition  therefor  by  the  appellant. 

We  think  the  petition  fails  to  set  forth  facts  sufiS- 
ciently,  either  in  respect  to  the  alleged  prejudice  of  the 
judge,  or  of  the  inhabitants  of  the  county,  to  warrant 
us  in  interfering  with  the  ruling  of  the  court,  under  the 
discretion  vested  therein  by  the  statute  touching  appUca- 
tions  of  this  character.  Beyond  the  bare  allegation  of 
prejudice,  sufficient  facts  should  be  set  out  by  the  peti- 
tioner, from  which  the  court  may  be  able  to  judge  of  the 
probable  truth  or  falsity  of  the  averments;  otherwise  a 
change  of  the  place  of  trial,  with  its  involved  expense 
and  delay,  might  go  as  a  matter  of  course  upon  the  mere 
petition  therefor,  supported  by  an  indefinite  affidavit,  as 
in  this  case. 

The  drafts  or  orders  of  the  manager,  drawn  upon  ap- 
pellant and  paid  by  appellees,  were  received  in  evidence 
over  the  objection  of  appellant;  and  against  likox  objec- 
tion, testimony  was  heard  as  to  what  was  the  arrange- 
ment or  agreement  between  appellant  and  appellees, 
under  which  the  payments  in  question  were  made  by  ap- 
pellees; and  the  ruling  of  the  court  in  admitting  such 
evidence  is  assigned  for  error. 

This  evidence  was  pertinent  to  the  issue  made  by  the 
pleadings;  and  in  accordance  with  our  view,  sustaining 
the  validity  of  the  agreement,  the  evidence  in  question 
was  competent. 


1884.] 


The  People  ex  rel.  v.  Osborne. 


605 


There  was  no  error  in  overruling  the  motion  for  new 

trial 

Perceiving  no  error  in  the  record,  the  judgment  will 

be  afiirmed. 

Affirmed. 


The  People  ex  rel.  v.  Osborne. 

1.  A  comparison  of  section  2  of  the  statute  establishing  the  State  Li- 
dustrial  School  with  section  6  of  article  4  of  the  constitution, 
shows  that  while  an  officer  appointed  to  fill  a  vacancy  by  virtue  of 
the  provisions  of  the  statute  holds  the  office  for  the  unexpired  term 
of  his  predecessor,  one  appointed  under  the  provisions  of  the  con- 
stitution holds  only  until  the  next  meeting  of  the  senate. 

d.  There  being  no  constitutional  restrictions  imposed,  it  is  competent 
for  the  legislature  to  provide  the  manner  of  making  original  ap- 
pointments, the  terms  of  office,  how  vacancies  shall  be  filled,  and 
when  the  term  of  an  incumbent  appointed  to  fill  a  vacancy  shall 
expire. 

8.  It  is  a  fundamental  rule  of  interpretation  that  every  law  is  adopted 
as  a  whole;  and  a  clause  which,  standing  by  itself,  might  seem  of 
doubtful  import,  may  yet  be  made  plain  by  comparison  with  other 
clauses  or  portions  of  the  same  law.  The  intent  and  purpose  of  a 
law  is  to  be  considered  in  its  interpretation. 

4.  The  word  vacancy  has  no  technical  or  peculiar  meaning,  as  used  in 
the  statute  (Laws  1881,  p.  182,  sec.  2) ;  it  means  empty  and  un- 
occupied, as  applied  to  an  office  without  an  incumbent.  An  office 
is  not  vacant  while  any  person  is  authorized  to  act  in  it,  and  does 
80  act. 
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Error  to  District  Comi  of  Jefferson  County^ 

The  facts  are  stated  in  the  opinion. 

Attorney-Gteneral  D.  F.  Urmy  and  Messrs.  Maritram^ 
Patterson  and  Thomas,  for  plaintiff  in  error. 

Mr.  J.  H.  Brown,  for  defendant  in  error. 

Beck,  C.  J.    The  legislature  of  1881  passed  an  act  es- 
tablishing a  state  institution  to  be  styled  the  State  Indus- 
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trial  School.  The  second  section  of  the  act  provides 
that: 

''Sec.  2.  The  general  supervision  and  government  of 
said  industrial  school  shall  be  vested  in  a  board  of  con- 
trol, who  shall  be  appointed  by  the  governor,  by  and  with 
the  advice  and  consent  of  the  senate,  the  members  of 
which  board  shall  hold  their  offices  for  the  respective 
terms  of  two,  four  and  six  years  from  the  1st  day  of 
March,  A.  D.  1881,  and  until  their  successors  shall  be  ap- 
pointed and  qualified,  and  thereafter  there  shall  be  one 
of  said  board  appointed  every  two  years,  whose  term  of 
office  shall  continue  for  six  years,  or  until  his  successor 
is  appointed  and  qualified;  and  whenever  any  vacancy 
shall  occur  in  said  board  by  death,  resignation  or  other- 
wise, the  governor  shall  fill  the  same  by  appointment, 
and  the  appointee  shall  hold  only  for  the  unexpired 
term  of  the  person  whose  place  he  is  appointed  to  fill." 
Session  I^ws  Col.  1881,  p.  132. 

The  act  was  approved  on  the  12th  day  of  February, 
1881,  and  on  the  next  day,  the  legislature  being  in  ses- 
sion, the  governor  of  the  state,  by  and  with  the  consent 
of  the  senate,  appointed  one  A.  L.  Emeigh  a  member  of 
the  board  of  control  of  said  industrial  school  for  the  term 
of  two  years,  to  hold  and  occupy  said  office  from  the 
1st  day  of  March,  1881. 

The  appointee  qualified  and  performed  the  duties  of 
the  office  up  to  the  13th  day  of  November,  1882,  when 
he  resigned,  and  the  defendant  in  error,  Osborne,  was  ap- 
pointed by  the  governor  to  fill  the  vacancy.  The  term 
of  office  to  which  the  said  Emeigh  had  been  appointed 
expired  on  the  1st  day  of  March,  1883,  but  through 
oversight,  no  nomination  for  a  successor  to  the  then  in- 
cumbent, Osborne,  was  sent  to  the  senate,  which  con- 
vened in  the  month  of  January,  1883;  consequently  no 
successor  was  appointed  at  that  session.  After  the  ad- 
journment of  the  general  assembly,  to  wit,  on  the  14th 
day  of  June,  the  governor  appointed  the  relator,  C.  P. 
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Butler,  a  member  of  said  board  of  control,  in  place  of 
said  Osborne,  on  the  theory  that  the  term  of  the  latter 
had  expired,  and  that  a  vacancy  existed  by  reason  of  the 
failure  of  the  governor  and  senate  to  appoint  a  successor. 

Butler  qualified  and  demanded  the  office,  but  Osborne 
refused  to  surrender  the  possession  thereof,  and  the 
present  action  is  brought  to  test  the  question,  who  is  en- 
titled to  exercise  the  functions  of  said  office. 

A  demurrer  was  filed  to  the  complaint,  alleging  that 
it  did  not  contain  facts  sufficient  to  constitute  a  cause  of 
action.  The  district  court  sustained  the  demurrer  and 
dismissed  the  complaint. 

The  pleadings  present  two  principal  questions  for  our 
consideration,  viz.: 

Ist.  Do  the  provisions  of  the  constitution  concerning 
appointments  to  office,  and  appointments  to  fill  vacancies 
in  office,  control  in  the  present  case,  or  do  the  provisions 
of  the  statute  establishing  the  industrial  school  control 
such  appointments? 

2d.  Did  a  vacancy  exist  in  the  office  in  question  at  the 
time  of  the  appointment  of  the  relator,  0.  P.  Butler? 

Section  6  of  article  lY  of  the  constitution  is  as  fol- 
lows: 

"  The  governor  shall  nominate,  and,  by  and  with  the 
consent  of  the  senate,  appoint  all  officers  whose  offices 
are  established  by  this  constitution,  or  which  may  be 
created  by  law,  and  whose  appointment  or  election  is 
not  otherwise  provided  for,  and  may  remove  any  such 
officer  for  incompetency,  neglect  of  duty  or  malfeasance 
in  office.  If,  during  the  recess  of  the  senate,  a  vacancy 
occur  in  any  such  office,  the  governor  shall  appoint  some 
fit  person  to  discharge  the  duties  thereof  until  the  next 
meeting  of  the  senate,  when  he  shall  nominate  some 
person  to  fill  such  office.  If  the  office  of  auditor  of 
state,  state  treasurer,  secretary  of  state,  attorney-gen- 
eral or  superintendent  of  public  instruction  shall  be 
vacated  by  deaths  resignation  or  otherwise^  it  shall  be 
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the  duty  of  the  governor  to  fill  the  same  by  appointment, 
and  the  appointee  shall  hold  his  office  until  his  successor 
shall  be  elected  and  qualified  in  such  manner  as  may  be 
provided  by  law.  The  senate,  in  deliberating  upon  ex- 
ecutive nominations,  may  sit  with  closed  doors,  but  in 
acting  upon  nominations  they  shall  sit  with  open  doors, 
and  the  vote  shall  be  taken  by  ayes  and  noes,  which  shall 
be  entered  upon  the  journal." 

A  comparison  of  the  foregoing  provisions  of  the  con- 
stitution with  those  of  sec.  2,  supra,  of  the  statute,  sho^*? 
that  while  an  officer  appointed  to  fill  a  vacancy  by  virtue 
of  the  provisions  of  the  statute  holds  the  office  for  the 
unexpired  term  of  his  predecessor,  one  appointed  under 
the  provisions  of  the  constitution  holds  only  imtil  the 
next  meeting  of  the  senate. 

It  is  evident,  then,  that  if  the  offices  in  question  had 
been  created  by  the  constitution,  the  statutory  provis- 
ions for  the  filling  of  vacancies  would  be  in  conflict 
with  the  constitutional  provisions  on  the  same  subject, 
and,  to  the  extent  of  the  variance,  the  statute  would 
be  void.  But  these  offices  were  not  created  by  the  oon- 
stitution  but  by  the  statute,  nor  can  it  be  said  that  the 
constitution  has  provided  either  for  original  appoint- 
ments to  fill  the  offices,  or  for  appointments  to  fill  vacan- 
cies in  said  offices,  since  both  events  are  ^^  otherwise 
provided  for  ^^  by  the  statute.  This  being  so,  the  funda- 
mental principle  obtains,  that  the  legislature  has  unlim- 
ited power  in  regard  to  legislation,  save  only  as  to 
restrictions  imposed  by  the  constitution.  Thorpe  v.  BiU- 
land  d:  Burlington  B.  R.  Co.  27  Vt.  140,  142;  Cooley's 
Constitutional  Limitations,  p.  107. 

There  being  no  constitutional  restrictions  imposed  in 
this  instance,  it  was  entirely  competent  for  the  legisla- 
ture to  provide,  as  it  has  done,  the  manner  of  making 
original  appointments,  the  terms  of  office,  how  all  vacan- 
cies shall  be  filled,  and  when  the  term  of  an  incumbent 
appointed  to  fill  a  vacancy  shall  expire. 
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This  view  of  the  subject  is  in  harmony  with  the  rule 
announced  bj  this  court  in  the  case  of  Peopte,  etc.  v. 
Ruckerj  5  Col.  455. 

We  proceed  now  to  the  second  inquiry.  Did  a  vacancy 
exist  in  the  office  in  question  at  the  time  of  the  appoint- 
ment of  Butler? 

This  inquiry  involves  a  construction  of  sec.  8  of  the 
statute  establishing  the  industrial  school. 

This  section  provides  that  the  members  of  the  board 
of  control  shall  be  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate,  during  the  ses- 
sion of  the  general  assembly,  the  appointees  to  hold  their 
offices  for  the  respective  terms  of  twOy  f<mr  and  six  years 
from  the  1st  day  of  March.  1881,  ^^and  until  their  suc- 
cessors shall  he  appointed  and  qualifiedJ*^  This  provision 
covered  the  case  of  Emeigh,  who  was  appointed  for  the 
term  of  two  years. 

The  foUowing  provision  covers  the  case  of  Osborne,  his 
successor:  **Whenever  a  vacancy  shall  occur  in  said  board 
by  death,  resignation  or  otherwise,  the  governor  shall 
fill  the  same  by  appointment,  and  the  appointee  shall 
hold  only  for  the  unexpired  term  of  the  person  whose 
place  he  is  appointed  to  fill." 

What  is  the  meaning  of  the  clause,  ^'  and  the  appointee 
shall  bold  only  for  the  unexpired  term,"  etc.? 

Counsel  for  the  relator  say  this  is  a  limitation  imposed 
upon  incumbents  appointed  to  fill  vacancies,  restricting 
them  to  the  unexpired  terms  simply,  thus  denying  to  this 
class  of  incumbents  the  conditional  extensions  vested  in 
original  appointees  by  the  words,  ^'and  until  their  suc- 
cessors shall  be  elected  and  qualified." 

Counsel  for  defendant  in  error  say  this  construction  is 
unwarranted,  and  argue  that  Osborne,  upon  his  appoint- 
ment and  qualification,  became  entitled  to  hold  the  office 
in  the  same  manner  and  to  the  same  extent  of  term  that 
his  predecessor  might  have  held  it,  including  the  condi- 
tional extension  mentioned, 
vouvn— 89 
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In  our  judgment  the  latter  view  is  the  correct  one.  It 
is  sustained  both  by  the  words  of  the  statute,  taken  in 
their  obvious  and  ordinary  signification  and  import,  and 
by  the  evident  intention  of  the  f ramers  as  collected  from 
the  context. 

It  is  a  fundamental  rule  of  interpretation  that  every 
law  is  adopted  as  a  whole;  and  a  clause  which,  standing 
by  itself,  might  seem  of  doubtful  import,  may  yet  be  made 
plainrby  comparison  with  other  clauses  or  portions  of  the 
same  law.    Oooley's  Const.  Lim.  p.  70. 

The  intent  and  purpose  of  a  law  is  to  be  considered  in 
its  interpretation,  and  this  intent  may  be  ascertained 
from  the  words  employed,  and  by  viewing  and  comparing 
together  the  whole  and  every  part  of  the  act.  1  Kent, 
462.  Viewing  the  act  in  the  light  of  these  familiar  prin- 
ciples, the  purpose  and  meaning  of  the  phrase  ^'shaU 
hold  only  for  the  unexpired  term  of  the  person  whose  place 
he  is  appointed  tofiily"  is  plain  and  unambiguous. 

The  terms  of  the  first  incumbents  were  made  to  consist 
of  different  periods,  so  that  one  term  would  expire  eveiy 
two  years,  dating  from  the  1st  day  of  March,  1881.  All 
terms  thereafter  were  to  be  six  years.  This  arrangement 
made  it  the  duty  of  the  governor,  by  and  with  the  advice 
and  consent  of  the  senate,  to  appoint  a  successor  for  one 
member  of  the  board  at  each  session  of  the  General  As- 
sembly, said  body  convening  in  r^^lar  sessions  on  the 
first  Wednesday  in  January  of  each  alternate  year. 

In  order  to  carry  out  this  system  of  biennial  appoint- 
ments and  successions,  it  was  necessary,  in  the  first 
place,  to  provide  for  filling  vacancies;  and,  in  the  second 
place,  to  limit  the  terms  of  such  appointees  to  the  unex- 
pired terms  of  their  predecessors. 

If  no  provision  had  been  made  in  the  statute  for  filling 
vacancies,  then  the  constitutional  regulation  would  have 
been  in  force,  and  such  appointees  would  hold  only  until 
the  next  meeting  of  the  senate.  This  might  operate  to 
nullify  the  system  of  appointing  one  member  of  the  board 
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at  each  session  of  the  general  assembly,  and  require  the 
appointment  of  two  members  at  the  same  session. 

Again,  if  incumbents  appointed  to  fill  vacancies  were 
not  limited  to  unexpired  terms,  the  plan  of  biennial  ap- 
pointments provided  by  the  statute  might  be  defeated  by 
the  issuing  of  commissions  to  end  at  diifferent  intervals 
from  those  specified  in  the  act.  Or,  if  such  appointees 
were  restricted  to  the  balance  of  a  calendar  term,  it 
would,  as  suggested  by  counsel  for  defendant  in  error, 
afford  an  opportunity  to  executives  to  defeat  the  will  of 
the  legislature  by  withholding  nominations  from  the 
senate  when  in  session,  thus  creating  vacancies,  which 
they  could  afterwards  fill  without  the  advice  and  consent 
of  the  senate. 

The  evident  intent  of  the  legislature  was  to  guard 
against  such  consequences.  The  provision  extending  the 
term  of  office  until  a  successor  shall  be  appointed  and 
qualified  is  usual  in  constitutional  and  statutory  enact- 
ments of  this  character.  The  object  is  to  prevent  any 
inconvenience  that  otherwise  might  arise  from  a  vacancy 
in  an  office  occurring  after  the  expiration  of  a  term  and 
before  the  quaUfication  of  a  successor. 

It  is  to  be  presumed  that  the  usual  object  was  sought 
to  be  attained  in  the  present  instance,  and,  if  this  be  so, 
precisely  the  same  reason  exists  for  extending  the  pro- 
vision  to  unexpn^  terms  as  to  full  terms  of  service. 

Viewing  the  subject  in  accordance  with  the  principles 
announced  and  in  the  light  of  the  context,  the  clause, 
'^and  the  appointee  shall  hold  only  for  the  unexpired 
term  of  the  person  whose  place  he  is  appointed  to  fiU," 
means  simply  that  an  officer  appointed  to  fill  a  vacancy 
shall  not  hold  for  a  full  term,  but  shall  retain  the  office 
for  the  same  time  that  his  predecessor  might  have  re- 
tained it,  and  no  longer. 

This  view  harmonizes  the  tenure  of  office  with  the 
system  of  appointments  provided  by  the  statute,  and 
renders  the  whole  consistent  and  effectual. 
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It  follows  that  Osbome,  upon  his  appointment  and 
qualification  as  the  successor  of  Emeigh,  succeeded  to  all 
the  duties,  rights  and  privil^es  of  his  predecessor,  and 
thereafter  bore  the  same  relation  to  the  office  as  did  his 
predecessor. 

What,  then,  is  the  import  of  the  term  vacanctf^  em- 
ployed in  the  statute?  The  supreme  court  of  Indiana 
has  said  that  this  word  has  no  technical  or  peculiar  mean- 
ing as  used  in  the  statute  of  that  state;  that  it  means 
empty  and  unoccupied,  as  applied  to  an  office  without 
an  incumbent.    Stocking  v.  The  StcUe^  7  Ind.  326. 

We  entertain  the  same  opinion  respecting  the  I^al 
signification  of  the  term  as  it  is  used  in  our  statute. 
Section  2  of  the  act  of  1881  only  authorizes  an  appoint- 
ment by  the  governor,  tvithotd  the  consent  of  the  senate, 
when  necessary  to  fill  a  vacancy  in  the  board  of  control 
arising  from  resignation^  deaths  or  otherwise.  Whatever 
the  contingency  may  be,  it  must  occasion  a  vacancy  in 
the  office,  or  the  power  of  appointment  by  the  governor 
alone  does  not  exist. 

It  was  decided  in  Tappan  v.  Oray^  9  Paige,  506,  that 
an  office  is  not  vacant  while  any  person  is  authorized  to 
act  in  it,  and  does  so  act. 

In  the  case  of  The  People  ex  rel,  Parkinson  v.  BisseB, 
49  Cal.  407,  the  statute  provided  that  appointments  to 
the  office  of  inspector  of  gas  meters  should  be  made  by 
the  governor,  with  the  consent  of  the  senate,  except 
when  made  to  fill  vacancies,  and  that  incumbents  in 
office  should  continue  to  discharge  the  duties  thereof 
until  their  successors  were  qualified.  Upon  the  theory 
that  Bissell's  term  of  office  had  expired,  the  governor, 
during  the  recess  of  the  senate,  appointed  Parkinson  to 
fill  the  vacancy,  although  Bissell  still  continued  to  dis- 
charge the  duties  thereof.  The  latter  refused  to  surren- 
der the  office,  and  an  information  setting  out  the  facts 
was  filed  in  behalf  of  Parkinson,  charging  that  Bisseli 
was  an  usurper  and  intruder  into  the  office  of  '*  inspector 
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of  gas  meters."  The  court  held,  upon  demurrer  to  the 
information,  that  if  Bissell's  term  of  office  had  in  fact 
expired,  so  long  as  he  continued  to  discharge  the  duties 
there  was  no  vacancy  in  any  sense  which  would  author- 
ize the  governor  to  flU  the  office  without  the  consent  of 
the  senate. 

To  the  same  effect  is  the  case  of  The  State  ex  rel.  Clif- 
ford V.  McMulleUy  46  Ind.  307,  where  the  auditor  of  a 
county,  who  was  authorized  by  statute  to  flU  vacancies 
in  the  office  of  township  trustee,  determined  that  a  va- 
cancy existed  in  that  office,  by  reason  of  the  failure  to 
elect  a  successor  at  the  general  election  (the  two  candi- 
dates therefor  getting  each  the  same  number  of  votes), 
and  appointed  a  successor.  The  incumbent  being  author- 
ized by  statute  to  hold  the  office  until  his  successor  should 
be  elected  and  qualified,  refused  to  deliver  up  the  books 
and  papers,  and  continued  to  perform  the  duties  of  the 
office.  The  court  held  there  was  no  vacancy,  and  that 
the  appointment  of  the  auditor  was  a  nullity. 

It  is  clear  to  our  minds,  from  the  language  of  the 
statute,  that  no  vacancy  existed  in  the  office  of  member 
of  the  board  of  control  of  the  State  Industrial  School  at 
the  time  of  the  appointment  of  the  relator,  and  this  con- 
viction is  confirmed  by  the  reasons  assigned  and  the 
authorities  cited. 

It  is  unnecessary  to  discuss  the  remaining  proposition 
of  the  relator,  that  his  appointment  may  be  justified 
tmder  the  power  of  removal  vested  in  the  governor.  No 
such  fact  is  alleged  in  the  information,  and  it  cannot  be 
supphed  on  demurrer  charging  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  judgment  is  affirmed. 

Affirmed. 
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ij\t        1-  ^^  objects  and  functions  of  an  "  additional "  location  certificate  an 

peculiar;  it  differs  from  ordinary  documentary  muniments  of 
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^  2^  in  that  it  is  not  a  title,  nor  proof  of  title;  nor  does  it  constitute,  or 

7  ~tti4  of  itself  establish,  the  possessory  right  in  issue,  and  to  which  it 

"  relates.    It  is,  when  recorded,  notice  to  the  world  of  the  facts  re- 

JB  Jm  quired  by  statute  to  be  therein  set  forth,  and  it  is  also  one  of  the 

7  014!  steps  requisite,  under  the  statute,  to  constitute  a  mining  location. 

^  ^       2,  Four  certain  things  are  to  be  done  in  order  to  perfect  a  mining  loca- 
tion:   First,  the  sinking  of  a  discovery  shaft;  second,  the  {xxeting 
of  a  discovery  notice ;  third,  the  marking  of  the  surface  boundaries 
of  the  claim ;  fourth,  making  and  recording  a  location  certificate. 
8.  Where  the  right  of  possession  is  founded  upon  an  alleged  compli- 
ance with  the  law  relating  to  a  valid  location,  all  the  necessary 
steps  therefor,  aside  from  the  making  and  recording  of  the  location 
certificate,  must,  when  contested,  be  established  by  proof  outside 
of  such  certificate.    And  such  certificate,  when  recorded,  is  com- 
petent evidence  to  show  the  date  of  location,  the  description  of  the 
premises,  and  that  the  statute  requiring  such  certificate  to  be  made 
out  and  recorded  has  been  complied  with. 
4.  The  admissibility  of   an   "  additional  **  location  certificate   is  not 
affected  by  the  circumstance  that  it  was  filed  subsequent  to  the 
commencement   of   the  suit.    It  is  not  evidence  of  any  after- 
acquired  right  or  interest,  but  merely  evidence  relating  to  a  right 
of  possession  which  must  have  been  acquired  prior  to  the  filing  of 
such  certificate,  and  prior  to  the  acquisition  of  any  intervening 
right  of  the  adverse  party. 
6.  The  rule  in  ejectment,  that  the  plaintiff  must  recover,  if  at  all,  upon 
the  strength  of  his  own  title,  and  not  upon  the  weakness  of  that 
of  his  adversary,  is  held  not  to  apply  to  possessory  actions  for 
mining  claims,  where  neither  party  has,  strictly  speaking,  any 
legal  title,  but  where  the  prior  possession  of  the  plaintiff  is  pitted 
against  the  present  possession  of  the  defendant. 
6.  Under  location  statutes,  to  constitute  such  possession  as  will  give 
the  locator  a  right  to  mineral  lands  before  patent  issues,  neither 
residence  on  the  premises,  nor  continuous  actual  occupation,  nor 
that  kind  of  possession  denominated  postessio  pedis,  is  required. 

Appeal  from  District  Court  of  Chaffee  County. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Habtensteik  and  Sindoleb,  for  appellants. 
Messrs.  Bhett  and  Hobson,  for  appellees. 
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Stone,  J.  This  is  a  contest  between  two  sets  of  claim- 
ants for  the  possession  of  a  cei*tain  mining  claim,  which 
appellees  claim  as  the  ^^  Little  BeUe  "  lode  and  appellants 
as  the  ** Negro"  lode.  Appellees,  the  plaintiffs  below, 
alleged  right  of  possession  by  virtue  of  discovery,  prior 
possession,  location,  and  compliance  with  the  mining  laws 
relating  thereto.  Appellants,  as  defendants,  merely  de- 
nied in  their  answer  the  several  allegations  of  the  plaint- 
iffs' complaint. 

The  ground  of  defense  upon  the  trial  was,  chiefly,  that 
appellees  had  failed  to  comply  with  the  law  in  not  doing 
sufficient  work  on  the  claim,  previous  to  appellants'  pos- 
session, to  entitle  them  to  hold  it.  Appellees  established 
their  discovery  of  mineral  on  the  ground  as  original  loca- 
tors in  June,  1879,  and  their  witnesses  testified  that  a 
discovery  shaft  was  sunk  that  year  to  a  depth  of  over  ten 
feet;  that  a  location  was  made  in  accordance  with  law  in 
July,  and  a  certificate  thereof  filed  in  September  of  that 
year.  That  when  they  went  to  resume  work  on  the  mine 
the  next  year,  appellants  were  in  possession.  The  testi- 
mony of  appellants  was  that  they  first  came  upon  the 
ground  in  June,  1880,  and  found  a  small  cut  or  excava- 
tion, not  more  than  four  or  five  feet  deep,  exposing  a  lit- 
tle mineral,  and  that  the  only  stake  they  found  was  an 
old  one  at  this  excavation,  containing  the  name  of  one 
of  the  appellees  and  the  date  1875;  that  they  went  to 
work  in  the  same  excavation  and  sunk  to  the  depth  of 
about  fifteen  feet;  took  out  mineral,  and  located  the 
claim  by  the  name  of  the  Negro  lode,  and  filed  location 
certificate  in  August  following.  The  ground  claimed  by 
each  side  is  shown  to  be  practically,  if  not  identically, 
the  same,  and  the  appellants  seem  to  have  claimed  and 
located,  or  rather  relocated,  the  mine,  and  asserted  right 
thereto,  on  the  ground  that  the  discoverers  and  former 
occupants  had  failed  to  comply  with  the  law  in  respect 
to  the  necessary  work  and  staking,  and  had  therefore 
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either  abandoned  the  claim  or  forfeited  their  right  thereto, 
if  they  ever  had  acquired  any  right  at  alL 

The  verdict  and  judgment  below  were  in  favor  of  the 
plaintiffs,  upon  the  third  trial  of  the  case,  and  appellants 
seek  to  have  the  judgment  reversed  because  the  verdict, 
as  they  allege,  is  contrary  to  the  weight  of  evidence; 
that  improper  evidence  was  admitted  on  the  trial;  that 
proper  imtructioiw  pmyed  were  erroneously  refused  by 
the  court,  and  that  the  jury  were  improperly  influenced  by 
remarks  made  by  the  judge,  pending  their  deliberations, 
for  the  purpose  of  inducing  them  to  agree  upon  a  verdict. 

Upon  the  matter  of  the  admission  of  evidence  which  is 
assigned  for  error,  the  principal  objection,  as  argued  by 
counsel  for  appellants,  appears  to  be  made  to  the  admis- 
sion of  appellees'  amended  certificate  of  location. 

Both  parties  had  made  and  recorded  amended  location 
certificates.  The  original  location  certificate  of  app^ees 
was  filed  for  record  September  20,  1879,  and  their  amended 
certificate  on  June  16,  1881. 

The  original  certificate  of  appellants  was  filed  August 
30,  1880,  and  their  amended  certificate  September  36, 
1881. 

The  original  and  amended  certificates  of  appellees  were 
offered  in  evidence  together,  and,  over  the  objection  of 
appellants,  were  admitted,  with  the  following  remarks, 
in  the  nature  of  instructions  by  the  court  to  the  jury, 
to  wit: 

**  Upon  a  proper  identification  of  certificates  they  will 
be  admitted  in  evidence,  and  the  jury  will  be  instructed 
that  the  first  certificate  is  in  itself  void,  and  it  confers 
upon  the  plaintiffs  no  title;  that  if  they  find  from  the 
evidence  that  before  the  amended  certificate  was  filed  for 
record,  defendants  acquired  rights  in  the  premises,  or  an 
interest  in  the  premises,  then  they  shall  disregard  the 
second  certificate;  but  if  they  find  that  defendants  ac- 
quired no  such  interest,  then  the  second  certificate  will 
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relate  back,  under  the  la w^  to  the  plaintiffs'  (location)^  and 
will  confer  upon  plaintiffs  the  rights  which  would  have 
been  acquired  had  the  first  be^a  a  proper  location  certifi- 
cate/' 

Before  the  close  of  the  evidence  on  behalf  of  appellees, 
the  court  ordered  their  original  location  certificate  with- 
drawn, giving  the  reaspn  therefor  in  the  following  words, 
to  wit:  '^  On  a  little  refiection,  I  state  this  before  plaint- 
iffs close  their  case:  I  have  concluded  that  the  amended 
location  certificate  performs  all  the  offices  that  the  origi- 
nal could,  and  therefore  I  am  going  to  withdraw  it  from 
the  jury,  and  leave  the  amended  certificate  before  the 
jury,  with  a  proper  instruction." 

The  original  location  certificate  of  appellants  was  also 
held  void  and  excluded,  while  their  amended  certificate 
was  admitted  in  evidence. 

The  objection  made  by  appellants  to  the  admission  in 
evidence  of  appellees'  amended  location  certificate  is  put 
upon  the  ground  that  this  certificate  was  not  filed  for 
record  until  after  the  commencement  of  the  suit;  and  in 
support  of  this  objection  counsel  invoke  the  rule  that  a 
plaintiff  in  ejectment  must  stand  or  fall  on  the  right  he 
had  when  he  commenced  his  action,  and  cannot  make  or 
strengthen  his  case  by  any  after-acquired  right  or  title. 
The  question  here  raised  is  one  of  importance  in  this 
class  of  cases,  and  one  that,  so  far  as  we  can  ascertain, 
has  not  before  been  passed  upon  by  the  court  of  last  re« 
sort,  so  that  we  are  left  to  determine  it  without  the  aid 
of  adjudged  precedent;  but  we  think  the  rule  contended 
for  by  appellants'  counsel,  as  above  stated,  is  inapplicable 
to  a  case  like  this. 

The  question  rests  chiefiy,  if  not  solely,  upon  what  we 
are  to  consider  as  the  nature,  purpose  and  functions  of 
such  location  certificate.  Its  object  and  functions  are 
peculiar;  it  differs  from  ordinary  documentary  muni- 
ments of  title  in  that  it  is  not  a  title  nor  proof  of  title, 
nor  does  it  constitute,  or  of  itself  establish,  the  possess- 
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ory  right  in  issue,  and  to  which  it  relates.  It  is  purely 
a  creature  of  the  statute,  and,  under  the  evident  legis- 
lative intent,  its  purpose  and  functions  are  twofold. 
When  duly  recorded,  it  becomes  notice  to  the  world  of 
the  facts  therein  set  forth,  namely,  a  description  of  the 
premises  claimed,  and  by  whom  and  when  located,  in 
order  to  secure  the  discoverer  or  claimant  against  others 
seeking  to  locate  the  same  ground;  and  is  thus  construct- 
ive notice  of  the  claimant's  possession.  In  addition  to 
this  purpose  which  it  is  to  serve,  it  would  seem  that,  by 
statute,  such  certificate  is  made  one  of  the  steps  requisite 
to  constitute  a  perfected  mining  location. 

Under  the  law,  four  certain  things  are  to  be  done  in 
order  to  perfect  a  location:  Firsts  the  sinking  of  a  dis- 
covery shaft  upon  the  lode  ten  feet  in  depth,  or  deeper  if 
necessary  to  disclose  mineral  in  place;  second^  the  post- 
ing of  a  notice  at  the  place  of  discovery,  giving  the  name 
of  the  lode,  the  name  of  the  locator,  and  the  date  of 
discovery;  thirds  marking  the  surface  boundaries  of  the 
claim  by  posts,  in  the  manner  pointed  out  by  statute; 
and  fourthy  making  and  recording  a  location  certificate 
containing  the  name  and  description  of  the  lode,  the 
name  of  the  locator,  and  the  date  of  location.  It  will  be 
noted  that  the  statute  does  not  require  that  the  certificate 
shall  contain  a  statement  that  the  discovery  shaft  has 
been  sunk  the  requisite  depth,  or  so  as  to  disclose  min- 
eral, nor  that  the  discovery  notice  has  been  posted,  or 
boundary  stakes  set,  which  things  are  made  the  chief  re- 
quirements on  the  part  of  a  locator  in  order  ''to  locate 
his  claim,"  before  filing  the  location  certificate,  although 
it  is  usual  to  include  such  statement  in  the  certificate, 
when  the  performance  of  such  work,  posting  and  staking, 
is  a  pre-existing  fact;  and  it  has  been  held  by  the  United 
States  circuit  court  of  Colorado,  that  though  the  locator 
of  a  mining  claim  may  not  have  sunk  his  shaft  to  the 
discovery  of  mineral  in  place  prior  to  filing  his  location 
certificate,  yet  if  he  shall  thereafter  so  sink  the  shaft  and 


1884.]  Strepey  et  al.  v.  Stark  et  al.  619 

disclose  the  lode,  he  will  hold  as  against  all  who  had  not 
theretofore  acquired  an  interest  in  the  lode,  the  same  as 
if  he  had  uncovered  it  before  the  survey  and  filing  the 
certificate,  such  discovery  relating  back  to  the  location 
2k>Uars  &  H.  G.  C.  M.  Co.  v.  Evans,  2  McCrary,  89. 

Where  the  right  of  possession  is  founded  upon  an 
alleged  compliance  with  the  law  relating  to  a  valid  loca- 
tion, all  the  necessary  steps  therefor,  aside  from  the  mak- 
ing and  recording  of  the  location  certificate,  must,  when 
contested,  be  established  by  proof  outside  of  such  certifi- 
cate; the  record  of  the  certificate  being  proof  itself  of  its 
own  performance  as  one  of  such  steps,  and  in  regular 
order  the  last  step,  in  perfecting  the  location.  And  the 
certificate,  when  recorded,  is  certainly  competent  evi- 
dence,  prima  facie^  of  all  which  the  statute  requires  such 
certificate  to  contain,  and  which  are  therein  suflBciently 
set  forth.  And  even  when  the  certificate,  for  any  of  the 
reasons  set  forth  in  the  statute,  is  deemed  '^void,"  it  has 
been  held  admissible,  in  connection  with  a  valid  amended 
certificate  correcting  the  defects  of  the  original.  Van 
Zandt  V.  Argentine  M,  Co.  2  McCrary,  169. 

In  support  of  this  holding  two  principal  reasons  may 
be  mentioned:  First y  the  original  certificate  showing  the 
date  of  location  and  record,  although  fatally  defective  in 
matter  of  description  or  otherwise,  may  well  be  consid- 
ered as  an  element  tending  to  show  good  faith  on  the 
part  of  the  locator  in  attempting  to  comply  with  the  law 
in  making  his  location;  second^  the  introduction  of  such 
original  together  with  the  amended,  or,  as  it  is  termed 
in  the  statute, ''  additional "  certificate,  may  offer  a  means 
of  comparison  in  respect  to  description  and  surface 
boundary  of  the  premises  located,  whether  the  first  is 
identical  with  that  described  in  the  additional  certificate, 
or  whether  it  embraces  the  precise  ground  of  any  portion 
thereof  claimed  by  either  of  the  contesting  parties  other- 
wise than  according  to  such  original  location. 

The  section  of  the  statute  under  which  the  right  to 
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file  an  amended  or  additional  location  certificate  is  given 
is  as  follows: 

'^  If  at  any  time  the  locator  of  any  mining  claim  here- 
tofore or  hereafter  located,  or  his  assigns,  shall  apprehend 
that  his  original  certificate  was  defective,  erroneous,  or 
that  the  requirements  of  the  law  had  not  been  complied 
with  before  filing,  or  shall  be  desirous  of  changing  his 
surface  boundaries,  or  of  taking  in  any  part  of  an  over- 
lapping claim  which  has  been  abandoned,  or  in  case  the 
original  certificate  was  made  prior  to  the  passage  of  this 
law,  and  he  shall  be  desirous  of  securing  the  benefits  of 
this  act,  such  locator  or  his  assigns  may  file  an  addi- 
tional certificate,  subject  to  the  provisions  of  this  act. 
Provided,  that  such  relocation  does  not  interfere  with 
the  existing  rights  of  others  at  the  time  of  such  reloca- 
tion; and  no  such  relocation  or  other  record  thereof  shall 
preclude  the  claimant  or  claimants  from  proving  any 
such  title  or  titles  as  he  or  they  may  have  held  under 
previous  location." 

The  purpose  of  this  additional  certificate  appears  to  be 
sufiiciently  expressed  by  the  language  of  the  act.  It 
cannot  create  a  right  of  possession  or  location  in  the 
premises  claimed  under  the  first  location,  which  did  not 
exist  prior  to  the  filing  of  such  additional  certificate;  it 
can  confer  no  additional  right,  and  is  therefore  evidence 
of  none,  as  against  any  intervening  or  pre-existing  right 
of  another.  It  follows  that,  except  as  against  such  in- 
tervening rights,  an  additional  certificate  serves  the  same 
purpose,  in  its  admission  as  evidence,  as  that  of  an  orig- 
inal location  certificate,  and  vdll  relate  back  to  the  first 
location. 

The  evident  intent  of  the  statute  is  that  the  additional 
certificate  shall  operate  to  cure  defects  in  the  original, 
and  thereby  to  put  the  locator,  where  no  other  rights 
have  intervened,  in  the  same  position  that  he  would  have 
occupied  if  no  such  defect  had  occurred.  Such  intent  is 
in  accord  with  the  principle  of  all  curative  provisions  of 
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law.  Without  such  result,  this  provision  of  the  statute 
would  be  ineffectual  to  confer  any  additional  or  other 
benefit  than  the  provisions  of  section  2411  (General  Stat- 
utes), for  an  entire  relocation  of  a  mine,  as  for  an  aban- 
doned claim. 

From  the  foregoing  view  of  the  purpose  and  functions 
of  a  location  certificate,  original  and  additional,  it  does 
not  appear  that  the  admissibility  as  evidence  of  such  ad- 
ditional certificate,  is  affected  by  the  circumstance  that 
it  was  filed  subsequent  to  the  commencement  of  the  suit, 
since  it  is  not  evidence  of  any  after-acquired  right  or 
interest,  but  merely  evidence  relating  to  a  right  of  pos- 
session which  must  have  been  acquired  prior  to  the  filing 
of  such  certificate,  and  prior  to  the  acquisition  of  any 
intervening  right  of  the  controverting  party. 

Counsel  for  appellants  argue  that  it  is  illogical  and  erro- 
neous to  hold  that  the  amended  certificate  can  relate  back 
to  the  original,  if  the  original  be  void;  for  if  void,  it  is  dead, 
and  the  same  as  if  it  bad  never  existed;  but  we  are  not  so 
holding.  What  we  say  is,  not  that  the  second  certificate  re- 
lates to  the  first  in  the  sense  in  which  the  term  relation  is 
employed  to  express  a  well  known  legal  doctrine,  but  that 
it  relates  back  to  a  right  of  location  accruing  by  virtue 
of  the  prerequisite  acts  of  discovery,  prior  possession, 
excavation,  posting,  marking  boundaries,  and  an  at- 
tempted compliance  with  the  law  respecting  the  filing  of 
a  location  certificate. 

It  is  further  to  be  observed  that  the  rule  in  ejectment, 
that  the  plaintiff  must  recover,  if  at  all,  on  the  strength 
of  his  own  title,  and  not  upon  the  weakness  of  that  of 
his  adversary,  is  held  not  to  apply  to  possessory  ac- 
tions for  mining  claims,  where  neither  party  has,  strictly 
speaking,  any  legal  title,  but  when  the  prior  possession 
of  plaintiff  is  pitted  against  the  present  possession  of 
the  defendant.  '^  Practically,  the  real  question  involved 
in  all  such  cases  is:  Which,  as  against  the  other,  has  the 
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better  right  to  mine  the  land  in  question  ? "    Richardson 
V.  McNulty  et  al.  24  Cal.  389. 

Each  party  must  prove  his  claim  to  the  premises  in 
dispute,  and  the  better  right  must  prevaiL  Lebanon  M. 
Co.  V.  Con.  Bep.  M.  Co.  6  CoL  871;  Golden  Fleece  Co. 
V.  Cable  Co.  12  Nevada,  812. 

The  right  to  mineral  lands,  before  a  patent  issues  from 
the  government,  rests  in  possession  of  the  claimant.  To 
constitute  such  possession  as  will  give  this  right,  under 
location  statutes,  neither  residence  on  the  premises,  nor 
continuous  actual  occupation,  nor  that  kind  of  posses- 
sion for  which  appellants'  counsel  contend,  denominated 
possessio  pediSy  is  required.  English  v.  Johnson,  17  Cal. 
108. 

The  right  of  possession  is  the  sole  issue  in  the  case  at 
bar. 

The  appellees  established  their  prior  right  by  proof  of 
discovery,  prior  possession,  sinking  a  discovery  shaft, 
disclosing  mineral  in  place,  posting  the  proper  notice, 
marking  the  boundaries,  and  attempting  to  complete  the 
location  by  filing  a  location  certificate.  These  acts  were 
all  done  the  year  previous  to  the  appellants'  taking  pos- 
session of  the  same  premises,  and  attempting  its  reloca- 
tion under  another  name.  The  original  location  certificate 
of  appellees  was  recorded  September  20,  1879,  and  their 
amended  certificate  June  16,  1881.  The  original  certifi- 
cate of  appellants  was  recorded  August  80,  1880,  and 
their  amended  one  September  26,  1881.  It  will  thus  be 
seen  that  the  appellees  were  prior  in  possession,  and  that 
their  two  location  certificates  were  respectively  prior  to 
those  of  appellants.  The  original  certificate  of  each  party 
was  held  fatally  defective,  and  the  amended  certificates 
of  both  parties  were  recorded  subsequent  to  the  com- 
mencement of  the  action. 

There  was  no  error  in  receiving  in  evidence  the  orig- 
inal location  certificate  of  appellees.    If  there  was  error 
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in  afterwards  withdrawing  it,  of  this  the  appellants  can- 
not complain,  since  the  only  possible  effect  of  such  with- 
drawal was  to  the  advantage  of  the  complaining  party 
and  the  prejudice  of  the  other  side. 

The  error  of  the  court,  if  in  this  case  it  was  such,  in 
rejecting  the  original  certificate  of  appellants,  was  also 
without  prejudice,  for  the  reason  that  appellees,  by  proof 
of  prior  possession  and  location,  having  estabUshed  their 
right  of  possession  at  the  time  of  appellants'  entry,  such 
subsequent  entry  and  relocation  by  appellants,  in  the 
absence  of  abandonment,  forfeiture,  or  otherwise  inter- 
vening  loss  of  right  by  appeUees,  conferred  upon  appel- 
lants  no  right  as  against  appellees,  and  so  their  location 
certificates,  being  both  subsequent,  respectively,  in  time 
to  the  corresponding  ones  of  appellees,  related  to  no 
superior  right,  and  hence,  while  admissible  in  evidence, 
counted  for  nothing  in  appellants'  favor. 

The  appellees'  priority  of  possession  and  seniority  of 
location  certificates  are  undisputed;  the  issue  was  the 
right  of  possession ;  under  this  issue,  the  appellants,  who, 
by  their  answer,  simply  denied  this  right  in  the  appel- 
lees, contested  the  same  on  the  gi'ound  of  an  alleged 
want  of  compliance  with  the  law  on  the  part  of  appellees 
in  the  amount  of  work  done  in  sinking  the  discovery 
shaft,  posting  discovery  notice,  and  in  the  necessary 
marking  of  the  surface  boundaries  of  the  claim.  If, 
then,  the  appellees  established,  by  the  testimony,  their 
compliance  with  law  in  respect  to  these  points  in  dispute, 
their  prior  right  of  location  and  superior  right  of  posses- 
sion thereby  followed,  and  so  continued  to  exist  unim- 
paired down  to  the  time  of  trial  in  this  case.  It  is, 
therefore,  clear  that  neither  the  original  nor  amended 
certificate  of  appellants  could  avail  for  any  purpose  as 
evidence,  unless  the  appellants  first^stablished  a  superior 
right  of  location;  for,  as  we  have  before  stated,  a  location 
certificate  can  confer  no  right  of  location  of  itself,  and 
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can  relate  only  to  a  right  of  location  acquired  previous  to 
its  filing. 

We  are  not  now  contending  against  the  admissihilitj  of 
these  certificates  as  evidence;  we  concede  that  the  orig- 
inal, in  connection  with  the  amended  one,  might  prop- 
erly have  gone  to  the  jury;  that,  in  certain  cases,  error 
might  be  well  assigned  upon  the  exclusion  of  such  cer- 
tificate;  but  we  are  here  giving  reasons  for  our  holding 
that,  if  there  was  possible  error  in  the  rejection  of  the 
original  certificate  in  this  instance,  it  was  error  without 
prejudice  to  the  party  complaining,  and,  therefor^  no 
sufficient  cause  for  reversal 

The  instructions  given  by  the  court  correctly  stated 
the  law  applicable  to  the  facts  in  controversy,  and  cov- 
ered all  the  points  in  issue  in  the  case.  There  was,  there- 
fore, no  error  in  not  giving  the  instructions  prayed  by 
appellants,  and  which  were  refused  by  the  court. 

The  testimony  as  to  the  amount  of  work  done  by  ap- 
pellees on  the  mine,  previous  to  the  relocation  by  appel- 
lants, is  conflicting  between  the  witnesses  on  the  one 
side  and  those  upon  the  other;  but  as  the  jury  were  the 
sole  judges  of  the  credibility  of  the  witnesses  and  the 
weight  of  testimony,  we  cannot  say  that  the  verdict  was 
contrary  to  the  weight  of  such  testimony,  and,  under  the 
frequent  decisions  of  this  court,  there  is  no  cause  for  re- 
versal on  this  ground.  The  jury  were  warranted  in  find- 
ing upon  the  testimony,  as  they  evidently  did,  that  the 
right  of  possession  was  in  appellees,  by  reason  of  discov- 
ery, priority  of  possession,  and  a  prior  location,  such  as 
to  give  them  the  better  right  to  the  premises  in  contro- 
versy. 

The  remarks  of  the  district  judge  to  the  jury,  when 
they  were  called  in  before  the  court,  after  being  out 
for  some  time  pendiilg  their  deliberations  upon  their  ver- 
dict, were,  we  think,  not  calculated  to  produce  a  hasty, 
indeliberate  or  unfairly  considered  verdict.    These  re- 
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marks  were  of  considerable  length,  and  we  do  not  con- 
sider it  necessary  to  quote  them  in  full,  but,  in  substance, 
they  reminded  the  jury  of  the  disastrous  effects  to  liti- 
gants and  to  the  public  of  failures,  on  the  part  of  juries, 
to  agree  upon  verdicts  at  the  end  of  protracted  litiga- 
tion; that  this  was  iixe  third  trial  of  the  case  in  hand, 
and  that  the  efforts  of  the  court  would  be  to  secure  a 
verdict  in  this  instance,  if  within  the  bounds  of  possi- 
bility. To  prevent  any  possible  undue  influence  or  mis- 
conception of  the  object  of  these  remarks,  the  court 
added  in  conclusion: 

"  These  remarks,  gentlemen,  are  not  made  for  the  pur- 
pose of  influencing  your  judgment  or  biasing  your  minds. 
They  are  not  made  for  the  purpose  of  coercing  you  or 
influencing  you,  except  so  far  as  they  impress  on  your 
minds  the  importance  of  making  every  honest  and  con- 
scientious endeavor  possible  to  arrive  at  a  verdict,  and 
you  are  not  to  pay  any  attention  to  them  save  as  they 
may  serve  that  purpose. 

"I  don't  suppose  there  is  a  single  man  upon  the  jury 
who  is  acting  in  any  other  than  a  conscientious  manner. 
I  don't  think  there  is  a  man  among  you  who  would  do  so 
under  the  oath  you  have  taken;  but  it  is  possible  that 
further  consideration  of  the  evidence,  and  further  discus- 
sion, may  lead  you  to  arrive  at  a  conscientious  agreement. 
This  is  all  I  have  to  say.  I  am  going  to  ask  you  to 
retire  with  the  bailiff  and  further  consider  of  your  ver- 
dict." 

While  a  judge  is  not  warranted  in  saying  anything  to 
the  jury  to  influence  their  decision  or  indicate  to  them 
what  their  verdict  should  be  (except  upon  the  hypotheses 
laid  down  in  the  written  instructions  submitted),  or  even 
to  unduly  hasten  a  verdict,  we  can  see  nothing  in  the 
remarks  made  to  the  jury  here  that  could  have  operated 
viciously;  and  one  must  presume  that  the  judge  had 
some  good  reason  for  addressing  them  as  he  did,  to  im- 
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press  the  iibporttooe  of  arriving  at  an  agreement  upon  a 
verdict  if  possible,  upon  the  third  trial  of  the  case. 

The  other  assignments  of  error  arising  upon  the  evi- 
dence do  not  appear  to  be  well  t^en,  and  are  not  of 
sufficient  importance  to  call  for  discussion. 

The  judgment  will  be  affirmed. 

Affirmed. 
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ABANDONMENT: 

1.  A  failure  to  use  water  is  competent  evidenoe  of  an  abandonment 
of  the  right  thereto ;  and  if  continued  for  an  unreasonable  period,  it 
creates  a  presumption  of  an  intention  to  abandon ;  but  this  pre- 
sumption IS  not  conclusive  and  may  be  overcome  by  other  satisiac- 
tory  proofs.    8i^)er  et  al.  v.  Prink  et  al,,  148. 

2.  To  acquire  a  right  to  water  from  the  date  of  diversion  one 
must,  withm  a  reasonable  time,  employ  the  same  in  the  business  for 
which  it  was  taken,    lb. 

ACCOUNT: 

1.  The  rule  of  law  is  that  the  debtor  may  direct,  on  paying  money 
to  his  creditor,  the  appropriation  of  it  to  a  particular  account  or 
item  of  indebtedness ;  but  if  he  make  or  indicate  no  such  appropri- 
ation, the  creditor  may  apply  the  money  as  he  pleases.  When 
money  is  paid  generally  on  an  account,  without  any  appropria- 
tion, the  rule  is  that  it  should  be  M)plied  to  the  first  items  in  the 
account.    Madcey  v,  PuU^on  et  o^,  te6. 

ACKNOWLEDGMENT:    See  QUO  WARRANTO,  6. 

ACnONSs 

1.  The  code  abolishes  forms  of  action  merdy,  and  provides  a  sinele 
method  of  pleading.  It  does  not  undertake  to  do  away  with  the 
distinction  between  legal  and  equitable  causes  of  action.  It  is  still 
the  general  rule  that  equitable  relief  cannot  be  secured  unless  an 
equitable  cause  of  action  or  defense  appear  in  the  ideadings.  Ex- 
onange  Bank  v.  Ford,  814. 

ADMINISTRATOR: 

1.  The  preponderance  of  American  decisions  tends  to  the  conclu- 
sion that  a  purchase  of  assets  by  the  executor  or  administratCH:,  or 
his  takine  and  accounting  for  the  same  at  their  appraised  value, 
may  be  advantageous  to  the  estate,  and  such  advantage  is  the  main 
thingto  be  considered.    Busing  v.  Nelson,  184. 

2.  When  it  becomes  necessary  to  save  the  estate  from  loss,  it  is 
right,  and  even  obligatory,  for  the  executor  or  administrator  to 

gurchase  or  take  possession  of  land  at  the  foreclosure  of  a  mortgage 
elonging  to  the  estate,  and  to  hold  the  title  for  the  benefit  of  the 
estate,    lb, 

ADVERSE  CLAIMANTS:    SeeEQUrrY,4 

AGENTS: 

1.  The  power  of  a  general  agent  cannot  be  restricted  by  secret  in- 
structions of  his  principal,  so  as  to  affect  a  party  dealing  with 
such  agent,  without  notice  of  the  covert  instructionSt  Saxonia  3f, 
<ft  -R.  Co.  V.  Cook,  569. 

See  EQUITY* 
AGREEMEIirr:    See  CONTRACT, 


628  Index, 

ANNUAL  EXPENDrrURES:    See  MINING  CO^AIMS,  3. 

APPEAL: 

1.  No  appeal  lies  from  an  order  vacatinff  a  judgment  Gonrts 
have  power  over  the  orders  and  judgments  during  the  term,  and  an 
order  made  settmg  aside  a  judgment  rendered  during  the  term, 
however  erroneous,  vacates  the  judgment,  and  is  not  subject  to 
review.  A  subsequent  order  of  the  court  setting  aside  the  order 
vacating  the  judgment  does  not  have  the  effect  to  revive  or  reinstate 
the  judgment.    Otven  v.  Ooing  et  a/.,  85. 

2.  Where,  by  the  subject-matter  of  a  cross-bill,  a  contest  directly 
involving  title  to  mines  is  instituted,  the  bill  alleging  that  the  deed 
thereto,  executed  and  deposited  in  escrow  by  one  party,  was  sur- 
reptitiously  obtained  by  tne  other ;  that  the  conditions  of  sale  had 
not  been  complied  with,  and  by  reason  thereof  no  title  had  passed ; 
praying  affirmative  relief,  and  that  the  deed  be  surrendered  up  to 
be  canceled,  and  the  decree  denied  the  relief  prayed  for, —  hdd^  mat 
the  decree  related  to  a  freehold,  and  was  reviewable  on  appeaL 
Atkiruon  et  al,  v.  Tabor  et  cU,,  196. 

8.  Matters  may  occur  subsequent  to  judgment  which  operate  to 
waive  the  right  to  have  the  judgment  reviewed  on  appeal  or  writ 
of  error.  When  such  matters  appear  of  record,  the  objection  is 
properly  raised  by  a  motion  to  dismiss ;  but  when  they  do  not  so 
appear,  the  objection  must  be  raised  by  a  plea  in  bar  of  the  pro- 
ceedings in  error.    lb. 

4.  Upon  appeal  from  a  judgment  of  a  justice  of  the  peace  the 
cause  stands  m  the  county  court  for  trial  de  novo.  Bassett  v.  In- 
man,  270. 

5.  Where  the  plaintiff  failed  to  present  in  the  court  below  the 
fact  that  a  part  of  the  debt  in  suit  was  the  purchase  price  for  the 
property  attached,  as  against  the  statutory  exemption  claimed,  he 
cannot  raise  it  for  the  first  time  in  this  court    lb, 

6.  In  an  action  of  forcible  entry  and  detainer,  under  the  stat- 
utes of  this  state,  an  appeal  does  not  lie  from  a  judgment  of  a 
county  court  to  this  court.    Brandenburg  v.  Beithmany  823. 

7.  It  18  doubtful  whether  the  correctness  of  the  ruling  of  a  county 
court,  in  denying  an  appeal  to  this  court  in  such  a  case,  can  be  pre- 
sented on  a  writ  of  error  to  the  original  judgment.     lb. 

8.  No  appeal  lies  from  a  judgment  imposing  a  penalty  for  con- 
tempt of  court.    Teller  v.  The  Piople,  461. 

9.  A  fund  in  litigation  deposited  in  a  bank  which  is  deemed  un- 
safe; an  appeal  pending  from  a  judgment  disposing  of  same;  a 
person  having  a  contingent  interest  in  the  fund,  in  common  with 
appellants,  withdraws  a  portion  thereof  from  the  bank,  with  the 
sole  purj^se  of  saving  it,  in  view  of  the  failing  condition  of 
bank  —  tne  appellee  having  refused  to  consent  to  a  change  of  the 
place  of  deposit:  Held,  that  the  withdrawal  is  not  such  an  appro- 
priation of  the  fund  in  litigation  as  amounis  to  a  waiver  of  the 
right  to  prosecute  the  appeaL    Atkinson  etaL  v,  Tdbor  et  cU.,  45L 

See  COUNTY  COURTS. 

APPLICATION  OF  PAYMENTS: 

1.  The  rule  of  law  is  that  the  debtor  may  direct,  on  paying  money 
to  his  creditor,  the  appropriation  of  it  to  a  paiticu w  account  or 
item  of  indebtedness;  out  if  he  make  or  indicate  no  such  appropri- 
ation, the  creditor  may  apply  the  money  as  he  pleases.  When 
money  is  paid  generally  on  an  account,  without  any  appropriation, 
the  rule  is  that  it  should  be  applied  to  the  first  items  in  the  ac- 
count   Mackey  v,  FuUerton  et  oL,  556. 
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abbitratobs. 

1.  The  well-setUed  role  of  law  relating  to  all  irregularities  in  the 
proceedings  of  arbitrators,  which  are  not  jurisdictional,  is  that  an 
objection,  to  be  availing,  must  be  seasonably  made.  If  a  party, 
knowing  of  an  irregularity,  in  order  to  avail  himself  of  all  chances 
of  an  award  in  his  favor,  remains  silent,  and  permits  the  investi- 
gation to  proceed,  and  money  to  be  expended,  etc.,  he  will  not 
afterwards  be  hesird  to  question  the  validity  of  an  unfavorable 
award,  on  the  ground  of  such  irregularity.  The  Olass-Pendery  C. 
M,  Co.  V.  Meyer  M,  Co.y  51. 

2.  The  failure  of  one  of  a  board  of  arbitrators  to  attend  a  meet- 
ing, when  no  final  action  was  taken,  was  a  mere  irregularity,  and 
not  jurisdictional,  it  appearing  that  all  the  arbitrators  were  present 
at  the  last  meeting,  and  all,  with  the  whole  evidence  before  them, 
consulted  and  deliberated  together  concerning  their  award.    lb, 

ASSESSMENTS: 

1.  A  valid  assessment  cannot  be  made  under  an  invalid  ordi- 
nance, and  its  constitutionality  is  to  be  tested,  not  by  what  has 
been  done  under  it,  but  by  what  it  authorize  to  be  done  by  virtue 
of  its  provisions.    Brown  v.  The  City  of  Denver,  806. 

2.  Whenever  it  is  sought  to  deprive  a  person  of  his  properly, 
or  to  create  a  charge  against  it,  preliminary  to,  or  which  may  be 
made  the  basis  of  taking  it,  the  owner  must  have  notice  of  the 
proceeding  and  be  afforded  an  opportunity  to  be  heard  as  to  the 
correctness  of  the  assessment  or  charge.    /&. 

ASSIGNEE: 

1.  The  fact  that  an  assignee  of  an  insolvent  firm  is  an  attorney 
at  law  does  not  disqualify  him  from  acting  as  such  assignee.  Tucker 
V.  Parks,  62. 

2.  The  assignee  of  a  note  and  account  sued  upon  must  be  deemed 
"the  real  party  in  interest,"  under  the  code,  even  though  the  con- 
sideration of  the  assignment  meij  have  been  a  payment  to  the 
assignor  after  recovery  in  the  suit  by  the  assignee.  BoLseett  v. 
Inman,  270. 

ASSIGNMENT: 

1.  The  surviving  partner  of  an  insolvent  firm  may  make  an 
equitable  and  just  assignment  of  the  partnership  effects  for  the 
equal  benefit  of  all  the  firm  creditors;  but,  in  his  position  as 
trustee,  he  is  not  permitted  to  make  an  assignment  and  give  pref- 
erence therein  to  certain  creditors.    Salabury  v,  Ellison,  167. 

ATTACHMENT: 

1.  In  an  action  of  attachment  under  the  statute,  if  the  district 
court  has  complied  with  the  terms  of  the  statute  in  respect  to  obtain- 
ing jurisdiction  of  the  person  and  the  subject-matter  and  in  pro- 
nouncing its  judgment,  no  authority  exists  for  disregarding  or 
refusmg  to  give  effect  to  such  judgment  in  a  collateral  proceeding. 
Brown  et  cU.  v.  Tucker,  80. 

2.  The  levy  of  a  writ  of  attachment  issuing  out  of  a  district  court 
being  followed  by  judgment,  and  execution  having  issued  within 
a  reasonable  time,  liela,  that  the  plaintiff's  lien  upon  the  attached 
property  was  preserved  as  ajf^inst  a  special  execution  issuing  out 
of  a  countv  court  on  a  junior  judgment  in  favor  of  another  {^rty ; 
also  held,  that  an  objection  that  a  general,  instead  of  a  special^  ex- 
ecution was  issued  against  the  attached  property  would  be  una- 
vailing.   /&• 
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8.  Proceedioe  by  attachment  is  in  thie  nature  of  a  proceeding  m 
rem,  and  the  attochinff  creditor  acquires  a  specific  lien  upon  the  prop- 
erty attached.  This  lien  cannot  be  destroyed,  except  by  diBsoIu- 
tion  of  the  attachment  or  some  default  of  the  attaching  creditor. 
Emery  v.  Yount,  107.  r 

4.  Such  lien  is  not  mersed  in  the  judgment  rendered  m  the  action, 
in  aid  of  which  the  attachment  was  sued  out,  until  the  transcript  of 
the  judgment  docket  has  been  iiled  for  record  in  the  office  of  the 
recorder,  since  no  iudgment  lien  exists  until  that  is  done.    ib. 

5.  In  case  of  sucn  attachment  lien,  where  conveyance  was  made 
subsequent  thereto,  an  averment  of  insolvency  is  not  necessary  in 
suit  to  cancel  the  conveyance;  for  though  the  debtor  may  be  abun- 
dantlv  able  to  satisfy  the  judgment,  he  will  not  be  permitted  by 
fraudulent  conveyance  to  defeat  or  destrov  the  specific  attachment 
lien  of  the  creditor.  The  latter  may  invoke  the  aid  of  equity  to  re- 
move the  obstruction  from  the  way  of  the  enforcement  of  his  lieo, 
without  resorting  to  an  ezedktion  or  other  legal  remedy.    lb. 

6.  Where,  by  ccmtract,  Que  is  employed  bv  another  to  do  work  by 
the  day  or  month,*and  nothing  is  said  as  to  the  time  of  payment  for 
the  services  to  be  rendered,  his  wages  are  due  and  may  be  de- 
manded at  the  close  of  each  day  or  month,  as  the  case  may  be? 
Such  services  are  comprehended  within  the  meaning  of  the  statute, 
and  after  demand  for  the  axnount  due  the  laborer  may  maintain 
attachment    De  Lappe  v.  SttUivan,  183. 

7.  Though  no  fees  are  fixed  by  the  statute  f (ht  the  care  of  property 
held  bv  a  sheriff  under  attachment,  yet  the  rule  is  now  settled  that 
the  officer  is  entitled  to  reimbursement  for  such  reasonable  charges 
tiierefor  as  mav  be  allowed  as  costs  by  the  court  or  judge.  The 
City  Bank  of  LeadviUe  v.  Tucker,  220. 

8.  In  such  case  the  plaintiff  who  sues  out  the  attachment  and 
causes  the  levy  is  liable,  if  his  suit  be  dismissed,  to  the  sheriff  for 
such  sum  as  may  be  so  allowed,  and  it  is  proper  to  tax  these  chaiges 
as  part  of  the  costs  in  the  case.    lb, 

9.  In  such  case,  if  the  amount  taxed  is  excessive,  the  plaintiff,  by 
motion  to  retax,  nas  a  remedy  for  the  enforcement  of  his  rights, 
as  complete  as  if  the  sheriff  were  required  to  bring  an  action  for 
such  expenditures,  the  reasonableness  of  which  he  might  contest 
by  answer.    lb, 

10.  There  is  no  prescribed  form  for  making  a  claim  of  exemption 
of  property  from  levy  under  attachment..   BoLseett  v,  Inman^  270. 

11.  A  traverse  of  the  affidavit  in  attachment  does  not  waive  the 
right  to  claim  the  property  attached  as  exempt.    16. 

12.  The  settled  canons  of  judicial  construction  require  that  possi- 
ble interpretation  to  be  given  a  statute  which  will  render  it  effective, 
and  effect  the  purpose  o^  the  legislative  intent,  if  such  intent  can 
be  reasonaldy  mferred.    Simnume  v,  California  Ponoder  Co,,  285. 

18.  Under  this  rule,  held  that,  by  the  fourteenth  subdivision  of 
section  1  of  the  attachment  act  of  1861,  the  legislature  intended  to 
define  a  separate  and  additional  ground  of  attachment.    lb, 

14.  A  liberal  construction  must  be  given  to  the  provisions  of  the 
Civil  Code,  to  the  end  that  the  legismtive  intent  may  be  made  ef- 
fectual. Under  section  116,  the  proceeds  of  attached  property  may 
be  prorated  between  the  creditors  therein  specified  —  the  woros  **  re- 
turned to  the  same  term  of  the  court  to  which  they  are  returnable,*' 
beinK  interpreted  to  mean  and  applv  to  all  writs  of  attachment 
whicn  are  in  fact  returned  to  at  or  auring  the  same  term  of  the 
court,  at  or  during  which  the^  may  be  properly  returned,  after 
service  according  to  law.    Daniele  et  al,  v,  Lewis  et  aZ.,  4dOL 


Ikdsx  631 
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15.  An  affidavit  in  attachment*  statiiig  as  ground  therefor  ''that 
the  demand  is  due  on  express  contract  for  the  direct  payment  of 
money,  to  wit,  upon  three  several  promissoiy  notes  now  overdue," 
and  giving  the  amount,  held  a  good  ground  of  attachment  under 
the  fourteenth  subdivision  of  the  attachment  act.  Herfori  v.  Cror 
mer,  48a 

ATTORNEY: 

1.  When  an  attorney  takes  a  case  upon  a  contingent  fee,  and  on 
his  own  account  employs  an  attorney  to  assist  him  in  the  case,  upon 
promise  of  a  "good  fee  "  for  the  services  he  shall  render,  it  is  error, 

rn  the  trial  of  an  action  for  such  service,  to  admit  testimon3r 
wing  the  amount  realized  by  the  attorney  whose  compensation 
rested  on  the  contingency.     Wells  et  al.  v,  Adams,  26. 

2,  The  value  of  an  attorney's  services  in  a  given  case  is  to  some 
extent  governed  by  the  amount  in  controversy,  and  the  consequent 
responsibility  resting  on  him,  aud  it  is  not  error  to  admit  evidence 
of  the  value  of  the  property  in  controversy.    lb, 

8.  It  is  error  to  allow  an  answer  to  a  hyxK>thetical  question  which 
does  not  conform  to  the  facts  in  evidence.    76. 

4.  The  fact  that  an  assignee  of  an  insolvent  firm  is  an  attorney 
at  law  does  not  disqualify  him  from  acting  as  such  assignee.  Tktcker 
V.  Parks,  62. 

5.  For  an  attorney  to  stop  a  judge  of  a  court  on  the  street,  and  use 
abusive  language  to  him  concerning  any  judicial  action  in  a  case 
pending  before  such  judge,  is  such  malconduct  in  office  as  will  war- 
rant the  striking  of  his  name  from  the  roll  of  attorneys.  The  Peo* 
pie  ex  rel,  v.  Oreen,  237. 

6.  In  such  case  it  is  not  necessary  that  the  indignity  or  insult  to 
the  judge  should  occur  in  open  court,  nor  that  it  constitutes  a  statu- 
tory contempt  of  court,  in  order  to  confer  on  the  supreme  court 
jurisdiction  to  disbar  therefor.    Tb, 

7.  Proceedings  for  contempt  may  be  termed  a  police  regulation  or 
power  for  the  protection  of  the  court  from  present  direct  interfer- 
ence and  annoyance  in  a  trial  or  proceeding  taking  place  before  it, 
while  proceedings  for  the  disbarment  of  an  attorney  are  intended 
to  protect  generallv  the  administration  of  justice,  to  save  the  VdfsaX 
profession  from  degradation  by  unworthy  membership,  and  to 
guard  the  interests  of  litigants  against  injury  from  those  intrusted 
with  their  legal  business.    lb.,  24L 

8.  The  power  to  act  in  connection  with  contempt  is  lodged  with 
the  court  before  or  against  whom  the  offense  is  committed.  Au- 
thority for  proceeding  in  disbarment  is  possessed  excdusiveljr  by 
the  trionnal  authorized  to  grant  licenses  admitting  to  the  profession. 
The  former  is  punished  by  fine  or  imprisonment,  and  may  be  largely 
ex  parte.  The  sole  penalty  in  connection  with  the  latter  is  a  pro- 
hibition from  practicing  in  the  courts  of  record,  and  this  judgment 
can  only  be  entered  upon  notice  of  charges  preferred,  and  oppor- 
tunity  for  defense.  A  contempt  may  constitute  a  rround  for  dis- 
barment ;  but  it  by  no  means  follows  that  the  cause  lor  disbarment 
must,  in  all  cases,  .constitute  a  contempt.    lb. 

9.  If  a  judge  and  attorney  meet  outside  the  court  room  and  en- 
gage in  an  altercation  about  some  matter  in  no  way  conneeted  with 
judicial  action,  they  are,  and  ought  to  be,  upon  precisely  the  same 
f ootine,  in  all  respects,  as  other  p^rivate  citizens ;  when  the  attorney, 
by  wilful  misconduct  toward  a  judge,  on  account  of  judicial  acto, 
interferes  with  or  impedes  the  dignified  and  proper  administration 
of  the  law,  or  is  guilty  of  conduct  which  tends  to  do  so,  whether 
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in  the  court  room  or  on  the  street^  he  is  gailty  of  official  miscon- 
duct   lb. 

10.  An  applicant  for  license  as  an  attorney  should  submit  to  an 
examination  as  to  his  qualifications  to  tiie  committee  for  that  pur- 
pose in  the  judicial  district  in  which  he  resides.  Being  rejected  by 
that  committee,  it  is  irregular  for  him  to  apply  for  ezammation  to 
the  committee  in  another  district.  An  examination  by  a  single 
niember  of  the  committee,  though  certificate- of  qualincation  be 
signed  by  two,  is  insufficient.  A  license  granted  under  such  cir- 
cumstances will  be  revoked.    People  ex  m.  v.  Belts,  453. 

BANKING  CORPORATION: 

1.  Where  a  banking  corporation,  under  the  statute,  fails  within 
the  period  of  one  year  from  its  orsanization  to  pay  up  its  entire 
capital  stock  in  cash,  its  charter  is  liable  to  forfeiture.  Hie  People 
exreLv.  City  Bank,  ddO. 

BANKRUPTCY: 

1.  The  court  in  bankruptcy  may,  under  the  statute,  upon  applica- 
tion of  the  bankrupt,  restrain  proceedings  of  a  creditor  in  the  state 
court,  upon  a  provable  claim,  where  there  has  been  no  unreasonable 
delay  by  the  bankrupt  in  procuring  his  discharge.  But  if  the  bank- 
rupt neglects  to  invoke  tne  aid  of  the  bankruptcy  court  in  that 
way,  no  valid  objection  exists  to  the  state  court  adjudicating  the 
question  when  properly  presented  therein.  Brooks  v.  Bates  ei  aL, 
57«. 

BONDS: 

1.  Under  the  code  (section  141,  Code  of  1883)  suit  may  be  brought 
upon  an  injunction  bond  in  the  first  instance  against  the  principal 
and  sureties,  and  the  damages  assessed  and  awarded  in  such  action. 
Ducket  et  al.  v.  Price  et  al,,  84. 

See  TITLE  BOND. 
BRIDGES:    See  MUNICIPAL  OORPORATION& 

BROKER: 

1.  Where  a  broker,  employed  to  sell  real  estate  within  *'a  short 
time,*'  found  a  purchaser  to  take  at  the  price  fixed  by  the  vendor, 
the  vendee  paying  down  a  small  sum  to  bind  the  bargain,  and  no 
notice  being  g^ven  the  broker  of  withdrawal  or  change  of  terms, 
Tield,  that  two  weeks  was  reasonable  time  within  which  to  find  a 

gurchaser,  and  that  a  rise  in  value  was  no  defense  against  the 
roker,  seeking  to  recover  commissions.    Smith  v.  FairehOd  et  aL, 
610. 

CERTIFICATES: 

1.  In  this  state  a  substantial  compliance  with  the  provisions  of  the 
general  law  is  an  essential  prerequisite  to  the  creation  of  a  private 
corporation,  and  a  failure  to  comply  therewith  in  any  material  par- 
ticular is  ground  for  the  impeachment  of  corporate  existence,  in  an 
appropriate  proceeding  prosecuted  by  the  proper  authority.  People 
ex  rel.  v.  Cheesman  et  at.,  376. 

2.  The  failure  of  the  notary  public  before  whom  articles  of  incor- 
poration are  acknowledged,  to  certify  that  the  parties  acknowl- 
edging the  same  are  personally  known  to  him,  is  not  fatal.  A 
certificate  that  the  persons  whose  names  are  signed  to  the  articles 
(giving  tliem)  appeared  before  the  notary  and  acknowledged  the 
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CERTIFICATES  —  Continued. 

same,  is  sufficient.  Neither  the  provisions  of  the  statute  as  to  the 
acknowledgment  of  deeds,  nor  the  reasons  therefor,  apply  to  the 
acknowledgment  of  articles  of  incorporation.    lb. 

See  LOCATION  CERTIFICATE. 

CERTIORARI: 

1.  In  Colorado  there  are  two  dififerent  proceedmgs  hv  certiorari: 
One  to  review  the  action  of  an  inferior  tribunal,  board  or  officer ; 
the  other  to  secure  the  trial  de  novo  of  causes  previously  heard 
by  justices  of  the  peace.    SmaU  et  al.  v.  Bischelberger,  564. 

2.  Where  the  plaintiff,  in  action  pending  before  a  justice  of  the 
peace,  agrees,  for  a  valuable  consiaeration,  to  dismiss  the  action, 
and  the  defendant  performs  his  part  of  the  contract,  but  the  plaint- 
iff, in  violation  thereof,  proceeds  to  judgment  without  defendant's 
knowledge,  and  purposely  withholds  execution  and  lev^r  until  the 
time  for  appeal  has  expired,  the  defendant  may  have  his  remedy 
by  certiorari.    lb. 

3.  Upon  motion  to  quash  the  writ  of  certiorari  the  averments 
thereof  are  admitted  as  in  case  of  demurrer.    lb. 

4.  Under  the  statute,  no  issue  can  be  made  or  tried  as  to  the 
truthfulness  of  those  averments  in  the  petition  which  give  the  court 
jurisdiction,  through  the  proceeding  by  certiorari^  to  try  the  cause 
de  novo;  the  respondent's  rights  seem,  in  this  particular,  to  be  pro- 
tected by  the  bond  required  of  the  fjetitioner,  and  the  liability  of 
the  latter  to  prosecution  for  perjury  if  these  averments  are  know- 
ingly false.    lb, 

CHATTEL  MORTGAGE: 

1.  In  the  absence  of  proof  of  actual  notice,  a  mortgagee  under  a 
chattel  mortgage,  with  insufficient  description,  and  not  recorded 
in  the  county  in  which  the  personal  property  is  found  in  the  posses- 
sion of  the  mortgagor,  may  not  defeat  the  rights  of  a  purchaser 
thereof  at  judicial  sale.     Tabor  v.  Sampson,  426. 

2.  The  failure  to  record  a  chattel  mortgage  is  fatal  to  its  validity 
while  the  property  remains  in  the  hands  of  the  mortgagor.  Au 
exception  is  recognized  by  the  authorities  where  the  possession  in 
fact  18  in  the  mortgagee,  but  the  mortgagor,  bona  fide  and  as  agent 
for  the  mortgagee,  continues  to  sell  and  appropriate  the  proceeds 
to  the  payment  of  the  mortgage  debt.  Wilcox  et  al.  v.  Jackson, 
521. 

8.  Where  it  was  shown  that  new  goods  were  purchased  and  mixed 
with  the  original  stock  from  time  to  time  after  the  giving  of  the 
mortgage,  and  no  testimony  establishing  the  identity  of  any  por- 
tion of  the  goods  seized  by  an  attaching  creditor,  as  the  same  goods 
mentioned  m  the  mortgage,  and  the  mortgage  making  no  provision 
for  goods  to  be  afterward  acquired,  held,  fatal  to  recovery  under 
the  mortgage.    lb. 

4.  Under  the  statute  of  frauds,  as  interpreted  by  this  court,  the 
vendee  of  chattels  must  take  the  actual  possession,  and  the  posses- 
sion must  be  open,  notorious  and  unequivocal,  such  as  to  apprise 
the  community,  or  those  accustomed  to  deal  with  the  party,  that 
the  goods  have  changed  hands  and  that  the  title  has  passed  out 
of  the  seller  to  the  purchaser.    lb. 

CHARTERS: 

1.  It  was  no  doubt  the  intention  of  the  f  ramers  of  the  constitution 
that  cities  and  towns,  organized  after  i1»  adoption,  should  be  organ- 
ized under  general  and  not  special  laws.    Section  18,  article  AlV. 
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CHARTERS  —  ConHnued. 

But  that  it  was  not  intended  to  interfere  with  the  city  of  Denver, 
and  other  cities  and  towns  acting  under  special  charters  preTioosly 
granted  by  the  territorial  legislature,  is  apparent  from  section  14 
of  article  XIV.    Brown  v.  The  City  of  Denver,  805. 

2.  A  special  charter  grsinted  to  a  municipal  corporation  before 
the  adoption  of  the  constitution  is  not  abrogated  by  that  instro- 
ment  unless  in  conflict  therewith.  The  People  ex  reL  Mills  v.  Jobs, 
476. 

8.  The  office  of  police  judge,  witii  jurisdioiion  to  enforoe  town 
ordinances,  is  authorijoed  bj  section  1,  article  VI,  of  the  constitu- 
tion,   lb, 

4.  The  unoonstitutionalit7  of  one  part  of  a  statute  does  not  nec- 
essarily render  the  whole  of  the  statute  void.    lb. 

CITIES  AND  TOWNS: 

1.  It  was  no  doubt  the  intention  of  the  framers  of  the  constitu- 
tion that  cities  and  towns,  oiganised  after  its  adoption,  shoald  be 
organized  under  general  and  not  special  laws.  S^tion  13,  article 
XlV.  But  that  It  was  not  intended  to  interfere  with  the  city  of 
Denver,  and  other  cities  and  towns  acting  under  special  charters 
previously  granted  by  the  territorial  legislature,  is  apparent  from 
section  14  of  article  XIV.    Broion  v.  The  City  of  Denver,  805. 

CODE:    See  PLEADING  AND  PRACTICE. 

COLLATERAL  PROCEEDING:    See  PRACTICE ;  JUDGMENT. 

COMMISSIONS: 

1.  Where  a  broker,  emi^oyed  to  sell  real  estate  within  "a  short 
time,"  found  a  purchaser  to  take  at  the  price  fixed  by  the  vendor, 
the  vendee  paying  down  a  small  sum  to  bind  the  bargain,  and  no 
notice  being  given  the  broker  of  withdrawal  or  change  of  terms, 
held,  that  two  weeks  was  reasonable  time  within  which  to  find  a 
purchaser,  and  that  a  rise  in  value  was  no  defense  against  the 
broker,  seeking  to  recover  commissions.  Smith  v.  Fairehild  et  dL, 
510. 

COMMON  CARRIERS: 

1.  In  the  absence  of  speoial  oontraot,  express  companies  are  sub- 

J'ect  to  the  same  liability  as  other  common  carriers.  At  common 
aw  they  are  regarded  as  absolute  insurers  of  goods  intrusted  to 
them  for  transportation,  when  properly  packed,  except  for  loss  by 
act  of  God  or  the  public  enemy.  Tvke  OtxHandM,  dt  IS,  Co.  v.  Car- 
roU,  48. 

8.  But  it  is  held  tiiat,  upon  grounds  of  public  policj,  they  oaanot^ 
even  by  contract,  shield  tnemselves  from  responsibility  from  loss  or 
injury,  nor  limit  the  amount  to  less  than  the  value  of  the  loss,  by 
the  negligence  of  themselves,  their  agents,  employees  or  servants. 
lb, 

8.  The  terms  of  the  contract  limiting  liability,  being  for  the  ben- 
efit of  the  companv,  must  be  construed  most  stronglv  against  it. 
A  contract  undertaking  to  limit  the  liabilitv  to  that  of  a  meire  for- 
warder does  not  relieve  the  company  from  uie  exercise  of  ordinary 
care  while  the  goods  are  in  its  possession.    /&. 

CONDEMNATION    PROCEEDINGS:     See    EMINENT    DOMAIN; 
COUNTY  COURTS,  4,  5,  7, 
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OONSroERATION: 

1.  There  is  no  «ich  thing  as  a  general  denial  in  pleading  under  the 
code;  a  specific  denial  is  required  to  each  and  every  allegation  in 
the  complaint  intended  to  be  controverted.  In  an  action  on  a 
promissory  note  it  is  prop^  to  plead  the  want  of  consideration  by 
specific  averment,  and  in  such  case  an  issue  is  formed  without  a 
reply.    Alden  v.  Carpenter,  87. 

iA,  Where  there  is  ample  consideration  for  an  agreement  on  both 
sides,  and  the  party  who  does  not  sign  it  acts  under  it  without 
objection,  the  agreement,  when  acted  on,  may  become  binding 
upon  both  parties,  and  the  writing  serve  as  evidence  of  the  terms 
of  the  contract  between  them.    Cary  v,  Mclntwre,  178. 

See  ASSIGNEE,  3. 

CONSTITUTIONAL  LAW: 

1.  The  doctrine  of  this  court  is  that  section  21,  article  5,  of  the 
constitution  of  this  state  contains  a  mandatory  declaration  of  an 
essential  condition  to  the  validity  of  legislative  enactments,  and 
that  so  much  of  any  act  as  is  not  directly  germane  to  the  subject 
expressed  in  the  title  is  without  force,  llie  People  ex  rel,  v,  Ftem- 
ing,  230. 

2.  The  provision  in  the  statute  (Laws  1879,  p.  159,  sec.  1),  con- 
cerning taxes  for  road  purposes,  exempting  from  such  taxes  all 
property  within  the  limits  of  incorporated  towns  or  cities,  is  in 
conflict  with  sections  3  and  6  of  article  X  of  the  state  constitution, 
and  is  therefore  void.  Board  of  ComWe  Ounnison  County  v,  Owen 
etal^ASn, 

3.  Had  the  legislature  undertaken  to  ccnnmute  this  tax  for  an 
equivalent  burden  to  be  borne  by  cities  and  towns,  or  provided  that 
the  tax  collected  from  propeity  within  such  corporations  should  be 
expended  on  the  streets  thereof,  or  declared  that  a  similar  and 
equal  tax  should  be  collected  and  expended  therein,  the  objection 
might  have  been  obviated.    lb, 

4.  The  unconstitutionality  of  one  part  of  a  statute  does  not  neces- 
sarily render  the  residue  thereof  void.    /6. 

Q.  A  special  charter  gpranted  to  a  municipal  corporation  before 
the  adoption  of  the  constitution  is  not  abrogated  oy  that  instru- 
ment unless  in  conflict  therewith.  The  People  ex  rd.  Mills  v.  Jobs, 
475. 

6.  The  office  of  police  judge,  with  jurisdiction  to  enforce  town 
ordinances,  is  authorized  by  section  1,  article  VI,  of  the  constitu- 
tion,   lb, 

7.  The  unconstitutionality  of  one  part  of  a  statute  does  not  neces- 
sarily render  the  whole  of  the  statute  void.    26, 

See  CHARTEBS;  STATUTES. 

CONSTRUCTION  OF  STATUTES: 

1.  Where  an  office  was  recognized  under  the  organic  act  of  the 
territory,  and  where  the  same  office  is  recognized  under  the  state 
constitution,  it  is  a  matter  of  no  consequence  that  the  existence 
thereof  under  the  former  instrument  was  by  virtue  of  certain 
powers  conferred  upon  justices  of  the  peace,  while  under  the  latter 
its  validity  depends  upon  a  provision  relating  to  judicial  officers 
for  cities  ana  towns.    Peo]^  ex  rel.  v.  Jobs,  589. 

2.  It  is  a  fundamental  rule  of  interpretation  that  every  law  is 
adopted  as  a  whole;  and  a  clause  which,  standing  by  itself,  might 
seem  of  doubtful  import,  may  yet  be  made  plain  by  comparison 
with  other  clauses  or  portions  of  the  same  law.  The  intent  and 
purpose  of  a  law  is  to  be  considered  in  its  interpretation.  The  Peo^- 
pie  ex  rel,  v,  Osborne,  695. 

See  STATUTES. 
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CONTEMPT: 

1.  It  is  within  the  discretion  of  the  ooort  to  refuse  an  attachment 
for  a  witness,  who,  after  being  subposnaed,  refuses  to  attend  and 
testify;  and  the  refusal  of  the  court  to  issue  an  attachment  will 
not  warrant  this  court  in  reversing  the  finding,  in  the  abeenoe 
from  the  record  of  what  it  was  expected  to  prove  by  such  witness. 
JPiBople  exrtLv.  Commissionera  of  Grand  Co,,  190. 

2.  For  an  attorney  to  stop  a  judge  of  a  court  on  the  street,  and 
use  abusive  language  to  him  concerning  any  judicial  action  in  a 
case  pending  before  such  jud^,  is  such  malconduct  in  office  as 
will  warrant  the  striking  of  his  name  from  the  roll  of  attomeyic. 
The  People  ex  rel,  v.  Oreen,  237. 

8.  In  such  case  it  is  not  necessary  that  the  indignity  or  insult  to 
the  judge  should  occur  in  open  court,  nor  that  it  constitutes  a  stat- 
utory contempt  of  court,  in  order  to  confer  on  the  supreme  court 
jurisdiction  to  disbar  therefor,    lb. 

4.  Proceedings  for  contempt  may  be  termed  a  police  regulation 
or  power  for  the  protection  of  the  court  from  present  direct  inter- 
ference and  annoyance  in  a  tri^  or  proceeding  taking  place  before 
it,  while  proceedings  for  the  disbarment  of  an  attorney  are  in- 
tended to  protect  generally  the  administration  of  justice,  to  save 
the  legal  profession  from  degradation  by  unworthy  membership,  and 
to  guard  the  interests  of  litigants  against  injury  from  those  in- 
trusted with  their  legal  business.    lb.,  244 

5.  The  power  to  act  in  connection  with  contempt  is  lodged  with 
the  court  before  or  against  whom  the  offense  is  committed.  Au- 
thority for  proceeding  in  disbarment  is  possessed  ezcludivelj  by 
the  tribunal  authoriEed  to  grant  licenses  admitting  to  the  profes- 
sion. The  former  is  punished  by  fine  or  imprisonment,  and  may 
be  largely  ex  parte.  The  sole  penalty  in  connection  with  the  latter 
is  a  prohibition  from  practicing  in  the  courts  of  record,  and  this 
judgment  can  only  be  entered  upon  notice  of  charges  preferred, 
and  opportunity  for  defense.  A  contempt  may  constitute  a  ground 
for  disbarment;  but  it  by  no  means  follows  that  the  cause  for  dis- 
barment must,  in  all  cases,  constitute  a  contempt.    lb. 

8.  If  a  judge  and  attorney  meet  outside  the  court  room  and  en- 
gage in  an  lutercation  about  some  matter  in  no  way  connected 
with  judicial  action,  they  are,  and  ought  to  be,  upon  precisely  the 
same  footing,  in  all  respects,  as  other  private  citizens ;  when  the 
attorney,  by  wilful  misconduct  towara  a  judge^  on  account  of 
judicial  acts,  interferes  with  or  impedes  the  dignified  and  proper 
administration  of  the  law,  or  is  guilty  of  conduct  which  tends  to 
do  BO.  whether  in  the  court  room  cr  on  the  street,  he  is  guilty  of 
official  misconduct.    lb. 

7.  No  appeal  lies  from  a  judgment  imposing  a  penaltry  for  con- 
tempt of  court     Teller  v.  The  People,  451. 

CONTINGENT  FEES:     See  EVIDENCE,  8,  4. 

CONTINUANCE: 

1.  Where  a  defendant  ffied  an  affidavit  in  support  of  a  motion  for 
continuance  on  the  ground  of  the  absence  of  a  witness,  and  the 
plaintiff  offered  to  admit  that  the  witness,  if  present,  would  swear 
to  what  was  stated  in  the  affidavit,  and  the  motion  being  denied, 
/ieZd,  not  error.    Alden  v.  Carpenter,  87. 

2.  Admitting  the  testimony  of  an  absent  witness  in  order  to  avoid 
a  continuance  is  not  to  be  taken  as  an  admission  of  the  truth  of  such 
testimony ;  nor  does  such  admission  TOedude  the  party  admitting 
it  from  rebutting  the  same  on  trial.    Jb, 
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contract: 

1.  In  an  aotion  brought  on  an  implied  liability,  a  defense  setting 
np  a  written  agreement  whioh  presented  no  valid  defense,  hel^ 
not  to  make  the  action  one  upon  an  express  contract  so  as  to  defeat 
a  recovery  upon  the  implied  obligation,  J(me8  et  cU.  v,  Nathrop 
et  a2.,  1. 

2.  In  the  absence  of  special  contract,  express  companies  are  sub- 
lect  to  the  same  liability  as  other  common  carriers.  At  common 
law  they  are  regarded  as  absolute  insurers  of  goods  intrusted  to 
them  for  transportation,  when  properly  packed,  except  for  los?  by 
act  of  Qod  or  the  public  enemy.  The  Overland  M,  iSb  E.  Co,  v,  Qar- 
roll,  43. 

8.  But  it  is  held  that,  upon  grounds  of  public  policy,  they  can- 
not, even  by  contract,  shield  themselves  from  responsibility  from 
loss  or  iniury,  nor  limit  the  amount  to  less  than  the  value  of  the 
loss,  by  the  negligence  of  themselves,  their  agents,  employees  or 
servants.    lb, 

4.  The  terms  of  the  contract  limiting  liability,  being  for  the  bene- 
fit of  the  company,  must  be  construed  most  strongly  against  it.  A 
contract  undertaking  to  limit  the  liability  to  that  of  a  mere  for- 
warder does  not  relieve  the  company  from  the  exercise  of  ordinary 
care  while  the  goods  are  in  its  possession.    lb, 

5.  It  is  a  familiar  doctrine  of  the  law  of  contracts,  that,  if  one 
party-  is  prevented  from  fully  performing  his  contract  by  the  fault 
of  the  other  party,  the  latter  cannot  be  allowed  to  take  advantage 
of  his  own  wrong  to  exempt  himself  from  liability  under  the  con- 
tract.   Smith  V.  Boe,  95. 

6.  A  condition  of  an  accord  agreement,  like  that  of  any  other 
contract,  may  be  waived  by  the  parties  thereto.  Cary  v,  Mclntyre, 
17a 

7.  Where  there  is  ample  consideration  for  an  agreement  on  both 
sides,  and  the  party  who  does  not  sign  it  acts  under  it  without  ob- 
jection, the  agreement,  when  acted  on,  may  become  binding  upon 
both  parties,  and  the  writing  serve  as  evidence  of  the  terms  of  the 
contract  between  them.    lb, 

8.  Where,  by  contract,  one  is  employed  by  another  to  do  work  by 
the  day  or  month,  and  nothing  is  said  as  to  the  time  of  payment 
for  the  services  to  be  rendered,  his  wages  are  due  and  may  be  de- 
manded at  the  close  of  each  day  or  month,  as  the  case  may  be. 
Such  services  are  comprehended  within  the  meaning  of  the  statute, 
and  after  demand  for  the  amount  due  the  laborer  may  maintain 
attachment.    De  Lappe  v,  Sullivan,  182. 

9.  Obligation,  as  employed  in  section  1834  of  the  General  Statutes, 
and  section  14  of  the  code  (section  13,  Code  of  1883),  does  not  em- 
brace or  apply  to  oral  contracts.   Excliange  Bank  v.  Ford  et  a/.,  814. 

10.  An  agreement  signed  by  but  one  party  thereto,  without  any 
present  consideration  passing,  is  a  naked  promise,  and,  at  least  until 
part  performance,  cannot  be  enforced  by  or  against  either  party. 
Wella  V,  Francis  et  al.,  896. 

11.  U^on  discovery  of  fraud  in  a  contract  of  sale,  the  vendee  has 
his  election  to  rescind  the  sale  and  return  the  property,  or  to  retain 
the  property  and  prosecute  his  claim  for  damages,  either  bv  orig- 
inal action  or  as  a  counterclaim  to  an  action  against  him  for  the 
purchase  money  brought  by  the  party  committing  the  fraud.  Her- 
fort  V,  Cramer,  483. 

12.  It  is  well  settled  that  the  good  will  of  a  business  may  have  a 
property  value  and  form  the  subject-matter  of  a  contract  and  sale ; 
and  the  contract  being  an  entirety,  for  the  stock  and  good  will,  the 
vendor  may  not  relieve  himself  of  liability  by  proving  that  the 
stock  was  worth  the  amount  of  the  purchase  money.    16. 
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18.  If  the  property  aold  is  more  Taloable  than  the  oonsideratioii 
expressed  in  the  contract,  the  profits  of  the  bargain  legitimately 
belong  to  the  jmrchaser.    lb. 

14.  The  provision  In  a  gradinjB^  contract,  for  submitting  to  the  chief 
engineer  of  one  of  the  contracting  parties,  for  final  decision,  dispates 
upon  matters  referred  to  in  the  contract,  is  valid  and  binding^.  It 
is  simply  the  declaration  which  contracting  parties  have  a  right  to 
make,  as  to  what  shall  be  the  mode  of  proof,  or  what  shall  consti- 
tute sufficient  or  conclusive  evidence,  m  case  such  disputes  arise. 

^And  the  decision  of  the  engineer  thereon,  in  the  absence  of  fraud 
or  palpable  misteJce,  is  final  Denver,  S.  P.  db  P,  Ry  Co.  tx.  RUeg^ 
4d4. 

15.  Under  section  28  of  the  code,  action  upon  a  contract,  wherein 
no  place  of  performance  is  specified,  may  be  brought  in  the  county 
where  the  plaintiff  resides.    Bean  v,  Oregg,  499. 

16.  Where  a  broker,  employed  to  sell  real  estate  within  **  a  short 
time,"  found  a  purchaser  to  take  at  the  price  fixed  by  the  vendor,  the 
vendee  paying  down  a  small  sum  to  bind  the  bargain,  and  no  notice 
being  given  the  broker  of  withdrawal  or  change  of  terms,  held, 
that  two  weeks  was  reasonable  time  within  which  to  find  a  pur- 
chaser, and  that  a  rise  in  value  was  no  defense  against  the  broker, 
seeking  to  recover  commissions.    Smith  v.  Fairchild  et  oL,  510. 

17.  Where  one  is  employed  to  serve  for  a  definite  term,  as  for  a 
year,  and  is  discharged  before  the  expiration  of  the  term  without 
fault  on  his  part,  he  has  a  right  of  recovery,  either  for  the  balance 
of  wages  due,  or  damages  for  the  loss  he  may  have  suffered  by 
reason  of  the  wrongful  discharge.  Saxonia  M,  db  R.  Co.  v.  Cook, 
509. 

18.  In  an  action  for  a  breach  of  contract,  in  such  case,  whether 
brought  before  or  after  the  end  of  the  term,  the  measure  of  dam- 
ages IS  not  the  amount  of  wages  stipulated  in  the  contract  for  the 
entire  term,  but  the  actual  loss,  although  the  amount  of  the  a^peed 

-  wages  may  be  taken  as  the  measure  of  damages  prima  faete^  or 
in  the  absence  of  any  other  showing.    /&. 

19.  In  such  case  the  plaintiff  cannot  recover  the  waees  accruing 
for  the  balance  of  the  term  as  a  matter  of  oourae.  He  is  bounS 
to  use  reasonable  efforts  to  secure  labor  elsewhere.  If  he  secures 
labor,  or  by  reasonable  diligence  might  have  done  so,  the  amount 
received,  or  that  migiit  have  been  received,  must  be  deducted 
from  the  amount  of  damages  occasioned  by  the  breach  of  the  con- 
tract,   lb, 

20.  While  the  defendant  may  mitigate  the  damage  to  the  extent 
of  what  the  plaintiff  might  have  earned  from  other  parties  duruig 
the  term,  the  burden  of  establishing  such  mitigating  facts  is  on 
the  defendant.    i&. 

See  EQUITY,  & 

GONVEYANCTJ: 

1.  An  act  of  congress  ocmtainlng  no  words  of  present  grant  does 
not  of  itself  operate  as  a  conveyance  of  the  l^gal  title  to  land. 
Sehwenke  v.  Union  D.  A  R.  R,  Co.,  519. 

CORPORATION; 

1.  Where  a  banking  corporation,  under  the  statute,  fails  within  the 
period  of  one  year  from  its  organization  to  pay  up  its  entire  capital 
,  stock  in  cash,  its  cliarter  is  liable  to  forfeiture.    The  People  ex  reL 
t.  City  Bank,  226, 
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2.  A  corporate  existence  and  validity  of  the  acts  of  a  de  facto 
corporation  whosQ  uaer  i&  estaUished  cannot  be  attacked  collater- 
ally upon  the  ground  of  an  irregularity  or  omission  in  its  certifi* 
cate  of  incorporation.     City  of  Denver  v,  MuUen  et  al,,  845. 

8.  Articles  of  incorporation  which  declare  an  intention  to  create  a 
company  '^  for  the  purpose  of  locating,  building,  owning  and  main- 
tainmg  a  union  depot  for  railroads,  in  the  city  of  Denver,  Arapahoe 
county,  in  said  state ;  and  for  the  location,  Dullding,  owning  and 
maintaining  as  many  different  lines  of  railroad  from  said  depot  to 
the  exterior  boundaries  of  the  city  of  Denver,  as  may  be  necessary 
for  the  accommodation  and  use  of  the  different  railroad  companies 
making  said  city  a  point  of  delivery  for  freight  and  passengers," 
heldy  not  to  indicate  an  attempt  to  create  an  ordinary  railroad 
company,  under  sec.  888  et  seq,,  (General  Statutes.  People  ex  reL 
V,  Cheetman  et  a2.,  876. 

4.  In  this  state  a  substantial  compliance  with  the  provisions  of 
the  general  law  is  an  essential  prerequisite  to  the  creation  of  a  pri- 
vate cori>oration,  and  a  failure  to  comply  therewith  in  any  mate- 
rial particular  is  ground  for  the  impeachment  of  corporate 
existence,  in  an  appropriate  proceeding  prosecuted  by  the  proper 
authority.    1&. 

5.  The  failure  of  the  notary  public  before  whom  articles  of  incor- 
poration are  acknowledged,  to  certify  that  the  partieiB  acknowledg- 
mg  the  same  are  personiuly  known  to  him,  is  not  fatal.  A  certificate 
that  the  persons  whose  names  are  signed  to  the  articles  (giving 
them)  appeared  before  the  notary  ana  acknowledged  the  same,  is 
sufficient  Neither  the  provisions  of  the  statute  as  to  the  acknowl- 
edgment of  deeds,  nor  the  reasons  therefor,  apply  to  the  acknowl- 
edgment of  articles  of  incorporation.    lb* 

See  MUNICIPAL  COEPORATIONa 

COSTS: 

1.  In  the  absence  of  any  statutory  provision,  the  general  rule  is 
that  costs  abide  the  event  of  the  suit,  and  in  case  of  a  change  of 
venue  from  the  county  court,  on  the  ground  of  the  disqualification 
of  the  judge,  there  is  no  authority  to  make  the  pavment  of  costs 
a  condition  precedent  to  such  change  of  venue.  CfConneU  v,  Oa* 
vett,  40. 

2.  Though  no  fees  are  fixed  by  the  statute  for  the  care  of  property 
held  bv  a  sheriff  under  attachment,  yet  the  rule  is  now  settled  that 
the  officer  is  entitled  to  reimbursement  for  such  reasonable  charges 
therefor  as  may  be  fdlowed  as  costs  by  the  court  or  judge.  The 
City  Bank  of  LeadviUe  v.  Tucker,  220. 

8.  In  such  case  the  plaintiff  who  sues  out  the  attachment  and 
causes  the  levy  is  liable,  if  his  suit  be  dismissed,  to  the  sheriff  for 
such  sum  as  may  be  so  allowed,  and  it  is  proper  to  tax  these  charges 
as  part  of  the  costs  In  the  case.    Ih. 

4.  In  such  case,  if  the  amount  taxed  is  excessive,  the  plaintiff,  by 
motion  to  retax,  has  a  remedy  for  the  enforcement  of  his  rights, 
as  complete  as  if  the  sheriff  were  required  to  bring  an  action  for 
such,  expenditures,  the  reasonableness  of  which  he  might  contest 
by  answer.    lb. 

See  PRACTICE,  14^  16. 

COUNTY  COURTS: 

1.  Under  section  75  of  the  code,  a  county  court  may  reinstate  a 
cause  after  the  expiration  of  the  term  at  which  it  was  dismissed, 
and  a  district  court  has  no  power,  in  a  collateral  proceeding,  to  pass 
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upon  the  validity  of  an  order  made  by  the  oountj  judge  reinatating 
a  cause  upon  the  docket  of  the  county  court.  Hughes  v,  CfummiTtgs 
et  aL,  188. 

2.  A  county  court  doee  not  loee  its  jurisdiction  of  its  judgment  in 
a  cause  appealed  thereto  from  a  justice  of  the  peace  upon  the  filing 
and  recorcling  a  transcript  of  the  judgment  rendered  by  the  justice 
in  the  office  of  the  clerk  of  the  district  coiu-t    lb, 

8.  The  jurisdiction  of  a  county  court  must,  in  a  collateral  pro- 
ceeding, be  tested  by  its  own  record.    lb, 

4.  In  a  proceeding  under  a  statute  affording  a  provisional  remedy 
for  a  special  purpose,  the  same  principles  must  appl^  which  are 
applicable  to  ordinary  actions  where  the  court  has  judicially  ascer- 
tained that  it  is  without  jurisdiction  of  the  subject-matter  of  tiie 
action.  In  such  case,  whether  there  is  disclosed  a  want  of  jurisdic- 
tion ab  initiOt  or  whether  the  matter  made  to  appear  operates  as  a 
divestiture  of  a  jurisdiction  rightfully  acquired  or  assumed  in  the 
beginning,  it  is  the  duty  of  the  court  to  dismiss  the  action.  The 
Denver,  W.  db  P,  Ry  Co,  v.  Church,  143. 

5.  In  such  case  the  costs  held  to  be  rightfully  taxed  against  the 
party  bringing  the  action  in  the  county  court  when  it  might  have 
Deen  brought  and  determined  in  the  district  court,  which  had  con- 
current and  unlimited  jurisdiction  in  such  cases.    lb, 

6.  Where,  on  error  to  a  coun^  court,  the  record  shows  that  testi- 
mony was  produced  on  the  trial  in  support  of  the  complaint,  but 
has  not  been  preserved,  and  the  finding  and  judgment  having  been 
for  the  plaintiff,  the  presumption  obtains  that  the  allegations  of  fact 
on  part  of  the  plaintiff  were  duly  proven.    Dusing  v,  Ndson^  184. 

7.  In  condemnation  proceedings  under  the  statute,  in  the  county 
courts,  such  courts  are  without  jurisdiction  where  the  amount  of 
the  award  is  in  excess  of  $2,000.  The  Denver  AR,0,  Ry  Co,  v.  Otis 
et  ai.,  19S. 

8.  Upon  appeal  from  a  judgment  of  a  justice  of  the  peace  the 
cause  stands  in  the  county  court  for  trial  de  novo,  Bcusett  v,  In^ 
man,  170. 

9.  In  an  action  of  forcible  entry  and  detainer,  under  the  statutes 
of  this  state,  an  appeal  does  not  lie  from  a  judgment  of  a  county 
court  to  this  court.    Brandenburg  v,  Beithman,  828. 

10.  It  is  doubtful  whether  the  correctness  of  the  ruling  of  a 
county  court,  in  denying  an  appeal  to  this  court  in  such  a  case,  can 
be  presented  on  a  writ  of  error  to  the  original  judgment.    lb, 

11.  Where  a  tenant  occupied  premises  for  severiu  years,  and  then 
entered  into  a  lease  for  one  year  certain,  held,  under  the  facts  in  this 
case,  that  his  former  occupancy  did  not  inure  to  his  benefit  and 
constitute  him  a  tenant  from  year  to  year,  upon  his  holding  over 
after  the  expiration  of  his  lease,  and  so  entitle  him  to  three  montiis' 
notice  to  qmt,  under  the  statute.    lb, 

12.  There  is  nothing  in  the  statute  requiring  the  jurisdictional 
averment  to  be  in  a  prescribed  form  in  an  action  in  a  county  court. 
The  requirements  oi:  the  statute  are  satisfied  by  averments  in  the 
complamt  which  are  equivalent  to  an  allegation  that  the  amount 
in  controversy  does  not  exceed  $2,000.    Hughes  v.  Brewer,  588. 

COUNTY  SEATS: 

1.  The  removal  of  county  seats  is  a  subject  over  which  the  law- 
making power  has  plenary  jurisdiction  and  controL  In  the  i^ 
sence  of  constitutional  restrictions,  a  removal  could  be  authorized 
upon  any  vote,  great  or  small,  which  that  body  deemed  advisable. 
Alexander  et  oL  v.  The  People,  155. 
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2.  When  the  lowest  limit  only  is  fixed  in  the  fundamental  law, 
the  legislature  ma^  act  without  restraint  in  the  ascending  scale, 
and,  having  fixed  m  the  statute  the  vote  which  shall  be  required,  it 
becomes  the  paramount  law,  and  nothing  is  left  for  implication* 
lb. 

8.  The  act  of  1876,  requiring  a  two-thirds  vote  in  favor  of  the  re- 
moval of  county  seats,  has  no  application  to  the  county  of  Grand. 
Pieople  ex  rd.  v.  Commissioners  of  Grand  County,  190. 

CREDITORS: 

1 .  Bona  jlde  creditors  should  be  accorded  preference  over  a  secret 
and  hidden  equity  against  the  property  of  the  debtor,  of  which  he 
knew  nothing  at  the  time  of  giving  credit ;  and  provision  to  this 
end  may  be  effectual  in  a  decree  entered  in  a  suit  to  which  such 
creditors  are  not  parties  by  **  saving  their  rights."  Buck  v,  Webb  et 
al.,  212. 

2.  In  an  action  by  a  creditor  to  enforce  his  right  of  precedence 
over  the  holder  of  such  secret  trust,  all  the  j)arties  in  interest  may 
be  joined  and  the  whole  controversy  settled  in  one  suit.    lb. 

See  STATUTE  OF  FRAUDS,  2. 

CROPS: 

1.  It  is  the  duty  of  the  herder  in  charge  of  a  fiock  of  sheep  to  use 
ordinary  care  to  prevent  their  trespassing  upon  crops,  and,  in  the 
absence  of  such  care,  the  owner  will  be  h^d  responsible  for  result- 
ing damages.  Morris  v,  Fraker,  5  Col.  425,  distinguished.  Wil- 
lard  V,  Mathesust  76. 

DAMAGES: 

1.  Damages  for  breach  of  contract  can  only  be  recovered  when 
they  are  aveired  and  proved  as  the  natural,  direct  and  certain  re- 
sult of  the  breach,  excluding  probable  profits  and  prospective  or 
speculative  damages.    Jones  et  ah  v.  Nathrop  et  a2.,  1. 

2.  When  it  is  sought  to  recover  such  damages  as  are  not  the  usual 
and  natural  consequences  of  the  wrongful  act  complciined  of,  the 
damages  must  be  specifically  set  forth,  that  the  defendant  may 
have  notice  of  the  facts  out  of  which  they  are  claimed  to  have 
arisen,  and  that  he  may  not  be  taken  by  surprise  at  the  trial. 
Trucker  v.  Parks,  62. 

8.  By  the  terms  of  the  constitution  the  compensation  for  taking 
or  damaging  private  property,  against  the  owner's  consent,  must 
be  ascertained  by  a  jury  or  board  of  commissioners.  This  require- 
ment cannot  be  dispensed  with  by  legislative  enactment.  And 
under  the  statute  the  ordinary  civil  action  cannot  be  resorted  to, 
but  the  object  can  only  be  reached  b^  special  proceedings  under  the 
act  on  the  subject  of  eminent  domam.  Tripp  et  al,  v,  Overocker  et 
al.,  72. 

4.  Abutting  lot  owners  have  a  peculiar  interest  in  the  street  not 
shared  by  others.  Their  easement  is  property  within  the  meaning 
of  our  constitution,  and  any  interference  therewith  which  results  • 
in  injury  will  (with  certain  exceptions)  be  justly  compensated  — 
there  being  a  damaginqf  if  not  a  taking^  of  private  property- 
Whatever  interference  with  the  street  permanently  diminishes  the 
value  of  their  premises  is  as  much  a  damage  as  though  caused 
by  direct  physical  injury  thereto.    City  of  Denver  v,  Bayer,  118. 

5.  But  sometimes  these  interferences  and  the  resulting  injury  may 
properly,  even  in  this  state,  be  held  to  be  damnum  absque  ti^^ria— 
as  where  they  are  occasioned  by  a  reasonable  improvement  of  the: 
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Btreet  by  the  proper  authoritiefl  for  the  greater  oonyenience  of  the 
public ;  or  where  a  temporary  incdnvenienoe  or  injuiy  results  from 
a  legitimate  use  thereof  by  the  public.  In  purchasing  hie  lot  or 
dedicating  the  easement  to  the  public,  the  abutting  owner  is  con- 
clusively presumed  to  have  contemplated  the  power  and  authority 
of  the  city  council  to  skilfully  make  reasonable  changes  and  im- 
provements, by  raising  or  lowering  the  grade,  or  otherwise.  But 
these  presumptions  attach  only  when  the  purpose  of  the  change  is 
to  render  the  street  more  convenient  and  useful  as  a  public  high- 
way,   lb. 

6.  While  it  may  he  said  that  bridges,  culverts,  and  even  street 
railways,  are  matters  contemplated  by  the  lot  owner  when  he  pur- 
chases, no  such  presumption  applies  to  the  use  of  the  street  by  an 
ordinary  railroad.    lb. 

7.  For  any  injury  and  annoyance  occasioned  by  such  railroad, 
which  are  peculiar  to  an  abutting  owner,  and  not  shared  by  the 
general  puolic  —  which  affect  his  property  and  impair  its  value 
without  injuring  that  of  his  neighbor,^-  he  ought  to  receive  com- 

fensation,  though  the  city  hold  the  fee  and  grant  the  right  of  xmy. 
b. 

8.  If  the  city  by  ordinance  only  gives  consent  on  behalf  of  the 
corporation  and  the  public  that  the  street  majr  be  used  by  a  railroad, 
the  city  would  not  be  liable ;  and  if  it  was  intended  by  the  ordi- 
nance to  confer  upon  the  railroad  company  a  right  to  use  the  street 
without  com|)ensation  to  adjoining  owners,  where  permanent  injury 
resulted  from  such  use,  the  ordinance  is,  in  this  respect,  ultra  virea 
and  void.  The  relation  of  principal  and  agent  does  not  exist  in 
such  case.    lb. 

9.  For  injuries  of  this  kind  a  single  recovery  can  be  had  for  the 
whole  damage  to  result  from  the  act.  The  measure  of  compensation 
(in  suit  between  the  proper  parties)  is  the  actual  diminution  in  the 
market  value  of  the  premises,  for  any  use  to  which  they  may  reason- 
ably be  put,  occasioned  by  the  construction  and  operation  of  the 
railroad  through  the  adjacent  street.    lb. 

10.  In  this  case  hetd^  that  if  it  be  conceded  that  defendant  would 
be  entitled,  upon  a  proper  showing,  to  damages  by  way  of  set-off 
against  the  plaintiff's  demand,  he  proved  no  damages,  and  therefore 
cannot  be  heard  to  complain  after  judgment    James  v.  Duhe^  283. 

11.  Where  the  amount  of  damages  does  not  depend  on  computa- 
tion, as  in  case  of  personal  injuries,  to  warrant  the  court  in  setting 
aside  the  verdict  as  excessive,  it  must  appear  that  the  amount  of 
damages  given  by  the  jury  is  so  disproportionate  to  the  injury  re- 
ceived, as  to  show  that  the  jury  were  influenced  bj  prejudice,  mis- 
apprehension, or  some  corrupt  or  improper  consideriition.  City  of 
Denver  v.  Dunsmore,  ttd8. 

12.  The  rule  for  the  estimation  of  damages  resulting  from  fteudu- 
lent  representations  in  the  sale  of  both  real  and  personal  property  is 
the  same.  It  is  to  ascertain  the  difference  between  the  value  of  the 
property  as  it  actually  existed  on  the  day  of  sale,  and  its  value  as 
It  was  represented  to  be.    Herfort  v.  Cramer,  488. 

13.  In  alleging  damages  it  is  only  necessary  to  particularly  spec- 
ify the  items,  wnen  the  damages  claimed  are  not  the  direct  and 
necessary  consequence  of  the  wrong  complained  of.    lb. 

14.  Where  a  complaint  failed  to  state  sufficient  facts  to  show 
wherein  the  refusal  of  defendant  to  remove  his  house  from  the 
ground  in  controversy  was  wrongful  or  unlawful,  or  that  the  dam- 
ages claimed  were  the  direct  result  of  a  wrongful  or  unlawful 
dispossession,  occupation,  trespass  or  detention,  held  bad  on  de- 
murrer.   Brandenburg  v.  Miles,  587. 
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15.  In  civil  actions  for  injury  resulting  from  torts,  where  the 
offense  is  punishable  under  the  criminal  laws,  exemplary  damages, 
as  a  punisnment  or  example,  cannot  be  awarded.  Quoerey  whether 
the  recovery  in  all  cases  should  not  be  limited  to  a  liberal  rule  of 
compensat<»7  damages?    Murphy  v,  Hobba,  541. 

See  CONTRACT,  17,  18,  19,  30. 

DECLARATIONS: 

1.  Declarations  of  the  party  in  possession,  explanatory  of  the  pos- 
session, or  exi)lanatory  of  the  title  he  is  claiming,  may  be  ^iven  in 
evidence  by  himself  or  those  holding  under  him,  where  either  of 
these  matters  is  properly  in  issue.  But  they  are  proof  only  that 
such  was  the  character  of  the  possession,  or  such  was  the  title 
claimed ;  they  are  no  evidence  oi  the  title  actually  held ;  and  where 
the  issue  is,  not  what  was  the  nature  of  the  possession,  nor  what 
was  the  title  claimed,  but  which  party,  plaintiff  or  defendant,  was 
the  actual  owner,  such  declarations  are  not  admissible.  Stone  t;« 
a  Brim,  458. 

DEED: 

1.  In  an  action  of  ejectment  for  the  possession  of  real  estate, 
beine  part  of  a  town  site  on  the  public  domain,  a  deed  which  is 
regular  upon  its  face,  and  executed  by  the  officer  intrusted  by  the 
^vernment  with  the  legal  title,  and  duly  authorized  to  convey  it, 
IS  not  impeachable  for  failure  to  comply  with  any  preliminary 
requisites.    Anderson  et  aL  v.  Bartels,  256. 

2.  In  such  case  the  doctrine  of  presumptions  in  favor  of  official 
acts  obtains,  that  the  officer  empowered  by  law  to  make  the  grant 
did  his  duty  in  all  respects,  and  had  required  the  grantee  to  snow, 
by  legal  proofs,  that  he  had  complied  with  aU  rules  and  regulations 
necessary  to  be  complied  with  to  entitle  him  to  the  deed.    lb. 

8.  The  execution  and  delivery  of  such  a  deed  to  a  portion  of  the 
Denver  town  site,  under  the  provisions  of  the  laws  in  relation  to  the 
subject,  is  analogous  to  the  ^rant  of  a  patent  b^  that  department  of 
the  government  whose  province  it  is  to  supervise  the  various  steps 
and  proceedings  necessary  to  be  taken  to  ontain  the  title.    lb. 

4.  Where  no  defect  of  title  or  authority  exists,  and  the  laud  is 
subject  to  sale,  it  is  held  that  the  officers  of  the  land  department,  in 
the  course  of  their  duties,  exercise  a  judicial  function,  and  their  acts 
cannot  be  impeached  in  a  collateral  action;  and  in  this  case,  held, 
that  the  duties  and  powers  of  the  probate  judge  were  not  merely 
ministerial,  but  that  in  executing  the  provisions  of  the  congres- 
sional and  legislative  acts  relating  to  the  grant  he  was  called  upon 
to  and  required  to  exercise  judicial  discretion  and  powers.    lb. 

5.  In  an  action  to  cancel  and  set  aside  a  deed  of  record,  on  the 
ground  that  it  was  never  delivered,  and  its  possession  procured 
by  the  grantee  by  fraud  —  the  grantee  being  dead,  his  heirs  are 
necessary  parties.  A  complaint  against  the  executrix  only,  held 
bad  on  demurrer.    Snyder  v.  Voorhie8j  296. 

DEFAULT: 

1.  The  taking  a  default  against  a  defendant  upon  failure  to  plead 
is  a  privilege  of  the  plaintiff,  and,  if  he  chooses  to  waive  it  previous 
to  trial,  it  is  not  a  matter  of  which  the  party  in  default  can  complain. 
ManviUe  v,  Parke  et  al,  128. 

2.  There  is  no  difference  in  principle  between  a  final  judgment 
against  a  defendant  in  default  for  failure  to  answer  and  a  judgment 
against  defendant  nil  dicU,    lb. 
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DEMAND: 

1.  Wbertf  pfoperty  is  found  bj  the  officer  in  the  actual  custody  of 
the  person  named  in  his  execution,  the  levy  thereon  gives  the  <mcer 
lawful  possession ;  and  in  such  case  a  demand  is  an  essential  pre- 
requisite to  suit  in  replevin  against  Uie  officer.  But  when  thcrprop- 
erty  is  found  in  custody  oi  a  stranger  to  the  writ,  the  officer's 
possession  under  his  levy  is  wrongful  and  no  demand  is  necessary. 
SUme  V,  O'Brien,  458. 

DENVER: 

1.  The  authority  conferred  by  the  act  of  1861,  incorporating  the 
city  of  Denver,  in  respect  to  the  control  of  the  streets  by  the  city, 
cannot  be  extended  to  invalidate  the  acquisition  thereafter  by  ditch 
proprietors  of  the  right  of  way  through  the  lands  which  were  then 
a  part  of  the  public  domain,  and  prior  to  the  acquisition  of  title 
thereto  by  the  city,  although  the  streets  had  been  previously  laid 
out  and  used  as  streets.    (Hty  of  Denver  v.  MuUen  et  at.,  345. 

See  CHARTERa 

DIVERSION: 

1.  A  chanee  of  the  point  of  diversion  on  the  same  stream  does  not 
affect  the  priority  acquired  by  the  original  appropriation,  provided 
the  quantity  of  water  diverted  remains  the  same,  and  no  inter- 
vening appropriator  is  injured.    Sieber  et  cU,  v.  Frink  et  ctL,  148. 

DIVORCE: 

1.  The  decease  of  the  husband  after  a  decree  of  divorce  is  granted, 
and  before  proceedings  in  error  thereon  are  instituted,  does  not  op- 
erate to  prevent  a  review  of  the  decree  when  property  rights  are 
involved.    lerael  v.  Arthur  et  cU,,  12. 

EASEBCENTS:    See  DAMAGES,  4,  5,  6,  7,  8,  9, 10. 

EJECTMENT: 

1.  In  ejectment  one  tenant  in  common  may  recover  possession 
of  the  entire  tract  as  against  all  persons  but  his  co-tenantSL  Weese 
et  al.  V.  Barker  et  al.,  178. 

2.  In  an  action  of  ejectment  for  the  possession  of  real  estate, 
being  part  of  a  town  site  on  the  public  aomain.  a  deed  which  is 
regular  upon  its  face,  and  executed  by  the  officer  intrusted  by  the 

government  with  the  legal  title,  and  duly  authorized  to  convey  it, 
( not  impeachable  for  failure  to  comply  with  any  preliminary  req- 
uisites.   Anderson  et  al.  v.  Bartels,  250. 

8.  In  such  case  the  doctrine  of  presumptions  in  favor  of  official 
acts  obtains,  that  the  officer  empowered  oy  law  to  m^e  the  grant 
did  his  duty  in  all  respects,  and  bad  required  the  grantee  to  show, 
by  l^gal  proofs,  that  he  had  complied  with  all  rules  and  regulations 
necessary  to  be  complied  with  to  entitle  him  to  the  deed.    lb, 

4.  The  execution  and  delivery  of  such  a  deed  to  a  portion  of  the 
Denver  town  site,  under  the  provisions  of  the  laws  in  relation  to 
the  subject,  is  analogous  to  tne  grant  of  a  patent  by  that  depart- 
ment of  the  government  whose  province  it  is  to  supervise  the  vari- 
ous steps  and  proceedings  necessary  to  be  taken  to  obtain  the  title. 
lb. 

5.  Where  no  defect  of  title  or  authority  exists,  and  the  land  is 
subject  to  sale,  it  is  held  that  the  officers  of  the  land  department, 
in  the  course  of  their  duties,  exercise  a  judicial  function,  and  their 
acts  cannot  be  impeached  in  a  collateral  action;  and  in  this  case, 
hdd,  that  the  duties  and  powers  of  the  probate  judge  were  not 
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merely  ministerial,  but  that  in  executing  the  proyisions  of  the  con- 
gressional and  legislative  acts  relating  to  the  ^ant  he  was  called 
upon  to  and  requured  to  exercise  judicial  discretion  and  powers.  26. 

EMINENT  DOMAIN: 

1.  A  statute  which  assumes  to  limit  or  direct  the  compensation  to 
be  paid  for  private  property,  when  taken  for  public  or  private  use, 
is  to  that  extent  unconstitutional.  Tripp  et  al,  v.  Overocker  et 
a/.,  72. 

2.  When,  however,  part  only  of  an  act  is  unconstitutional,  it  does 
not  necessarily  follow  that  the  whole  statute  must  fall,  and  the  same 
is  true  of  the  different  portions  of  the  same  section.  Whether  the 
valid  portions  shall  be  enforced  depends  upon  the  design  of  the 
entire  law,  and  their  connection  with  the  void  provisions.  The  act 
should  be  sustained,  if  the  unconstitutional  portions  can  be  stricken 
out  and  the  law  still  be  such  as  to  accomplish  the  purpose  of  the 
legislature.     lb, 

8.  By  the  terms  of  the  constitution  the  compensation  for  taking 
or  damaging  private  property,  against  the  owner's  consent,  must 
be  ascertained  by  a  jury  or  board  of  commissioners.  This  require- 
ment cannot  be  dispensed  with  bv  legislative  enactment.  And 
under  the  statute  the  ordinary  civil  action  cannot  be  resorted  to, 
but  the  object  can  only  be  reached  by  special  proceedings  under 
the  act  on  the  subject  of  eminent  domain.    lb, 

4.  In  condemnation  proceeding  under  the  statute,  in  the  county 
courts,  such  courts  are  without  jurisdiction  where  the  amount  of 
the  award  is  in  excess  of  $2,000.  The  Denver  <fc  R,  O.  Ry  Co,  v, 
Otisetal,  198. 

See  COUNTY  COURTS,  4,  5. 

EQUITY: 

1.  In  equity  the  rule  is,  that  all  persons  materially  interested  in 
the  result  should  be  made  parties  to  the  suit.  Wells  v,  HVancie 
ef  aZ.,896. 

2.  The  relation  of  the  parties  to  a  title  bond  is  that  of  mortgagor 
and  mortgagee ;  the  action  for  a  vendor's  lien  is  analogous  to  the 
foreclosure  of  a  mortgage ;  and  the  rule  that  a  person  claiming  ad- 
versely to  the  title  mortgaged  need  not  be  made  a  party  applies  to 
the  former  as  well  as  the  latter  action.  A  strong  analogy  also 
exists  between  the  action  for  a  vendor's  lien  and  a  suit  for  specific 
performance,  but  in  the  latter  the  above  rule  as  to  adverse  claim- 
ants likewise  prevails,    lb, 

8.  If  it  does  not  appear  on  the  face  of  a  contract,  or  otherwise, 
that  the  trustees  act  as  agents,  or  in  a  fiduciary  capacity,  it  is 
unnecessary  to  go  beyond  the  terms  of  the  contract,    lb, 

4.  Adverse  claimants  of  title  to  realty  cannot  resist  the  suit  of 
one  joint  tenant  therefor,  on  the  ground  that  his  co-tenants  are 
not  asserting  their  interests  in  the  same  action.    J&. 

5.  The  general  rule  that  a  judgment  or  decree  is  inadmissible  as 
evidence,  except  in  suits  between  narties  or  privies  thereto,  is  not 
inflexible ;  it  is  sometimes  admissible  between  others  as  an  intro- 
ductory fact  to  an  important  link  in  a  chain  of  title  relied  upon. 
lb, 

6.  The  action  for  a  vendor^s  lien  may  be  maintained  against  one 
holding  actual  possession  under  a  title  bond  of  a  part  of  the  pub- 
lic domain,  with  extensive  and  valuable  improvements  thereon,  lb, 

7.  A  patent  which  is  not  void  on  its  face  for  fraud  or  irregu- 
larity in  procuring  the  same  can  only  be  impeached  therefor  in  a 
direct  proceeding  to  set  it  aside.    lb. 
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8.  Title  procured  to  that  which  may  properly  be  termed  a  troat 
estate,  by  the  trustee,  for  his  own  adrantaffe,  and  against  the  in- 
terest, and  without  the  consent,  of  his  beneficiary,  wul  be  declared 
in  equity  to  be  held  in  trust  for  the  latter.  And  one  who,  with 
full  knowledge  of  the  situation,  colludes  with  the  trustee  in  pro- 
curing such  adverse  title  is  in  no  better  position  than  the  trostee 
himself.    lb. 

9.  An  agreement  signed  by  but  one  party  thereto,  without  any 
present  consideration  passing,  is  a  naked  promise,  and,  at  least 
until  part  performance,  cannot  be  enforced  by  or  against  either 
party.    lb. 

10.  It  is  the  duty  of  a  court  of  equity  to  render  exact  justice 
between  the  parties  before  it  in  each  particular  case,  so  far  as  enich  a 
course  is  consistent  with  that  certainty  in  legal  rules  and  security 
of  legal  rights  which  must  form  the  basis  of  all  stable  jurispru- 
dence. And  a  court  of  equity  will  refuse  its  aid  to  give  the  plaintiff 
what  the  law  would  give  him  if  the  courts  of  common  law  had 
jurisdiction,  without  imposing  upon  him  conditions  relating  to  the 
subject-matter  in  controversy  which  the  court  considers  he  on^^ht 
to  comply  with,  although  the  subject  of  the  condition  is  one  the 
court  would  not  otherwise  enforce.    lb. 

See  PLEADING,  8,  9,  10,  11. 

ERROR: 

1.  The  decease  of  the  husband  after  a  decree  of  divorce  is  eranted, 
and  before  proceedings  in  error  thereon  are  instituted,  aoes  not 
operate  to  prevent  a  review  of  the  decree  when  property  rights  are 
involved.    Israel  v.  Arthur  et  cU.,  12. 

2.  When  an  attorney  takes  a  case  upon  a  contingent  fee,  and  on 
his  own  account  employs  an  attorney  to  assist  him  in  the  case, 
upon  promise  of  a  '*good  fee"  for  the  services  he  shall  render,  it  is 
error,  upon  the  trial  of  an  action  for  such  service,  to  admit  testi- 
mony showing  the  amount  realized  by  the  attorney  whose  com- 
pensation rested  on  the  contingency.     WelU  et  ak  v.  Adams,  26. 

8.  The  value  of  an  attorney's  services  in  a  given  case  is  to  some 
extent  governed  by  the  amount  in  controversy,  and  the  consequent 
responsibility  resting  on  him,  and  it  is  not  error  to  admit  evidenoe 
of  the  value  of  the  property  in  controversy.    lb. 

4.  It  is  error  to  allow  an  answer  to  a  hypothetical  question  which 
does  not  conform  to  the  facts  in  evidence.    lb. 

6.  The  statements  of  a  person  not  a  party  to  the  record  must  be 
rejected  as  hearsay.  Secondary  evidence  of  the  contents  of  a  let- 
ter should  not  be  admitted,  unless  the  preliminary  proof  of  loss 
shows  a  bona  fide  and  unsuccessful  search  in  the  place  where  the 
lost  instrument  was  deposited  and  last  seen,  or  where  it  was  most 
likely  to  be  found.    lb. 

0.  It  is  not  error  to  permit  an  answer  to  be  filed  after  the  statu- 
tory period  for  answering  has  expired — no  default  having  been 
entered.  Queers,  whether  the  code  renders  it  necessary  in  such  case 
to  obtain  leave  of  the  court  to  file  answer.  Sieber  et  oL  v.  Frink 
e^oi.,  14a 

7.  The  supreme  court  will  not  consider  errors  not  excepted  to 
below.  It  is  the  province  of  the  jury  to  determine  the  weight  of 
testimony  when  conflicting.    Malph  v.  Weary,  217. 

8.  Error  cannot  be  maintained  upon  the  refusal  of  the  court  to 

five  an  instruction  not  applicable  to  the  case  made  by  the  evi- 
ence.    De  Walt  v.  HartzeU  et  oL,  801. 
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ESTRAYS: 

1«  Under  the  statute  (G-eneral  Laws  1877,  seotidii  2565),  no  one 
but  a  householder  is  authorized  to  take  up  an  eetrav  animal,  and  he 
only  when  it  is  found  in  the  yicinity  oz  his  residence.  Weber  v, 
Hartman  et  aL,  18. 

2.  Estraya  cannot  be  lawfully  used  by  the  taker-up,  unless  to  use 
them  be  neoeasary  to  preserve  them  from  injury,  and  for  the  bene- 
fit of  the  rightful  owner.    lb. 

8.  The  using  of  estrays,  save  as  to  the  exception  mentioned,  is 
tortious,  and  the  taker-up  thereby  forfeits  his  claim  for  compensa- 
tion,   lb. 

EVIDENCE: 

1.  As  a  general  rule,  where  there  is  an  acknowledgment  of  indebt- 
edness, it  will  be  taken  to  relate  to  the  demand  in  suit,  and  the  bur- 
den is  on  the  defendant  to  show  that  it  related  to  another  debt 
either  wholly  or  in  part    Morrdl  v,  Ferrier,  23. 

a.  When  an  attorney  takes  a  case  upon  a  contingent  fee,  and  on 
his  own  acx;ount  employs  an  attorney  to  assist  him  in  the  case,  upon 
promise  of  a  **good  fee  for  the  services  he  shall  render,  it  is  error, 
upon  the  trial  of  an  action  for  such  service,  to  admit  testimony 
showing  the  amount  realized  by  the  attorney  whose  compensation 
rested  on  the  contingency.     Wells  et  al,  v,  AdamSj  26. 

8.  The  value  of  an  attomey^s  services  in  a  given  case  is  to  some 
extent  governed  by  the  amount  in  controversy,  and  the  consequent 
reponsibility  resting  on  him,  and  it  is  not  error  to  admit  evidence 
of  the  value  of  the  property  in  controversy.    lb. 

4.  It  is  error  to  allow  an  answer  to  a  hypothetical  question  which 
does  not  coniorm  to  the  facts  in  evidence.    lb, 

5.  The  statements  of  a  person  not  a  party  to  the  record  must  be 
rejected  as  hearsay.  Secondary  evidence  of  the  contents  of  a  let- 
ter should  not  be  admitted,  unless  the  preliminary  proof  of  loss 
shows  a  bona  fide  and  unsuccessful  search  in  the  place  where  the 
lost  instrument  was  depo<}ited  and  last  seen,  or  where  it  was  most 
likely  to  be  found.    lb, 

6.  It  is  a  familiar  rule  that  evidence  cannot  be  given  of  facts  not 
alleged  in  the  pleadings,  and  that  neither  admissions  nor  stipulations 
can  make  a  case  broader  than  it  is  by  allegation.  Neither  can  a 
party  have  relief  beyond  what  the  averments  of  his  pleadings 
entitle  him.     Tucker  v.  Parks,  62. 

7.  The  unsworn  declarations  of  parties  touching  their  qualifica- 
tions as  voters,  after  the  election,  and  who  were  not  present  at  the 
trial  to  contradict  or  explain  such  declarations,  held  to  have  been 
properly  excluded  as  mere  hearsay.  People  ex  reL  v.  Commission- 
ers of  Grand  County^  190. 

8.  The  statute  of  frauds  has  changed  the  rule  of  evidence,  not 
the  rule  of  pleading.  A  plea  which  set  forth  a  contract  for  the 
conveyance  of  real  estate  is  good  on  demurrer,  though  it  does  not 
aver  tnat  the  contract  was  in  writing  —  it  not  appearmg  in  the  plea 
that  it  was  not  in  writing.     Tucker  v.  Edwards,  209. 

9.  llie  weight  of  evidence  does  not  wholly  consist  in  its  volume 
nor  in  the  number  of  individuals  sworn.    Chreen  v,  Taney,  278. 

10.  Declarations  of  the  party  in  possession,  explanatory  of  the 
possession,  or  explanatory  of  the  title  he  is  claiming,  may  be  ^iven 
m  evidence  by  himself  or  those  holding  under  him,  where  either 
of  these  matters  is  properly  in  issue.  But  they  are  proof  only  that 
such  was  the  character  of  the  possession,  or  such  was  the  title 
claimed ;  they  are  no  evidence  of  the  title  actually  held ;  and  where 
the  issue  is,  not  what  was  the  nature  of  the  possession,  nor  what 
was  the  title  claimed,  bat  which  party,  plaintiA  or  defendant,  was 


648  Index. 

EVIDENCE  —  Continued. 

the  actual  owner,  such  declaratioiui  are  not  admissible.    Stone  tr. 
aBrien,  458. 

11.  Where  there  is  direct  oonfliot  in  the  evidence,  it  is  the  province 
of  the  jury  to  determine  to  whom  credit  should  be  given,  and  the 
verdict,  not  being  clearlv  opposed  to  the  weight  of  evidence,  "wUl 
not  be  disturbed.    Bartn  et  ah  v,  Jones  et  al,  464. 

12.  The  code  (1888,  section  887)  provides  that  printed  copies  in 
volumes  of  statutes,  or  other  written  law  of  any  other  state  or  ter- 
ritory or  foreign  government,  purporting  or  proven  to  have  been 
published  by  the  authority  thereof,  shall  be  admitted  by  courts  on 
all  occasions  as  presumptive  evidence  of  such  laws.  Bnickman  r. 
Taussig,  561. 

18.  The  admissibility  of  an  "additional "  location  certificate  is  not 
affected  by  the  circumstance  that  it  was  filed  subsequent  to  the 
commencement  of  the  suit  It  is  not  evidence  of  any  after- 
acquired  right  or  interest,  but  merely  evidence  relating  to  a  rij^ht 
of  possession  which  must  have  been  acquired  prior  to  the  filing  of 
Bucn  certificate,  and  prior  to  the  acquisition  of  any  intervening 
right  of  the  adverse  party.    Strepey  et  al.  v.  Stark  et  al.,  614. 

14.  Where  the  right  of  possession  is  founded  upon  an  alleged  com- 
pliance with  the  law  relating  to  a  valid  location,  all  the  necessary 
steps  therefor,  aside  from  the  making  and  recording  of  the  location 
certificate,  must,  when  contested,  be  established  by  proof  outside 
of  such  certificate.  And  such  certificate,  when  recorded,  is  com- 
petent evidence  to  show  the  date  of  location,  the  description  of  the 
premises,  and  Uiat  the  statute  re<}uiring  such  certificate  to  be  made 
*  out  and  recorded  has  been  complied  with.    lb. 

See  MAUCIOUS  PROSECUTION,  2,  8. 

EXCEPTIONS: 

1.  A  referee  was  directed  to  try  the  issues  presented  and  report 
findings  upon  the  law  and  facts;  exceptions  were  reserved  and  sub- 
sequently overruled,  and  judgment  entered  by  the  court  on  the 
referee's  report;  but  no  exceptions  being  reserved  either  to  the 
ruling  upon  the  issues  presented  by  the  report  and  the  exceptions 
thereto  nor  to  the  final  judgment  rendered  by  the  court,  }^d  that 
this  court  is  precluded  from  reviewing  the  judgment  on  the  evi- 
dence.   Poire  V.  Rocky  Mountain  T.  Co,,  588^ 

EXECUTION: 

1.  The  levy  of  a  writ  of  attachment  issuing  out  of  a  district 
court  being  followed  by  judgment,  and  execution  having  issued 
within  a  reasonable  time,  held,  that  the  plaintiff's  lien  upon  the  at- 
tached property  was  preserved  as  against  a  special  execution  issu- 
ing out  of  a  countv  court  on  a  junior  judgment  in  favor  of  another 
party ;  also  held^  that  an  objection  that  a  general,  instead  of  a  spe- 
cial, execution  was  issued  against  the  attached  property  would  be 
unavailing.    Brown  et  aL  v.  Tucker,  80. 

EXECUTOR: 

1.  The  preponderance  of  American  decisions  tends  to  the  conclu- 
sion that  a  purchase  of  assets  by  the  executor  or  administrator,  or 
his  taking  and  accounting  for  the  same  at  their  appraised  value, 
may  be  advantageous  to  the  estate,  and  such  advantage  is  the  main 
thing  to  be  considered.    Dusing  v.  Ndson,  184. 

2.  When  it  becomes  necessary  to  save  the  estate  from  loss,  it  is 
right,  and  even  obligatory,  for  the  executor  or  administrator  to 
purchase  or  take  possession  of  land  at  the  foreclosure  of  a  mort- 
gage belonging  to  the  estate,  and  to  hold  the  title  for  the  benefit  of 
the  estate.    lb. 
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exemplary  damages:  see  damages, 
exemptions: 

1.  There  is  no  prescribed  form  for  making  a  claim  of  exemption 
of  property  from  levy  under  attachment.    Bassett  v,  Inman,  270. 

2.  A  traverse  of  the  affidavit  in  attachment  does  not  waive  the 
right  to  claim  the  property  attached  as  exempt.    lb. 

3.  Homestead  exemption  is  entirely  the  creature  of  statute;  but 
the  statute  is  not  in  derogation  of  the  common  law,  since  at  common 
law  the  creditor  had  no  right  to  seU  the  debtor's  land.  Hence  the 
rule  that  these  statutory  provisions  are  to  be  liberally  construed, 
for  the  purpose  of  giving  effect  to  the  beneficent  object  in  view, 
has  been  clearly  established.     Bamett  et  cU,  v.  Knight  et  cU.,  865. 

4.  Under  the  Colorado  statute,  the  homestead  is  not  exempt  until 
the  owner  elects  to  make  it  so,  which  election  is  evidenced  by  so  in- 
dorsing upon  the  margin  of  the  record  of  the  deed.  Such  indorse- 
ment being  made,  the  nomestead,  to  the  extent  of  $2,000  in  value, 
becomes  exempt  from  execution  or  attachment  upon  any  indebted- 
ness arising  after  February  1,  1868.  Tlie  householder  is  in  ample 
time  if  he  records  this  election  before  a  lien  attaches  in  favor  of  a 
creditor  whose  debt  arose  subsequent  to  that  date.    lb, 

5.  As  to  exempt  property,  there  are  within  the  statute  of  frauds  no 
creditors ;  so  tliat  the  sale  of  a  homestead  is  no  fraud  upon  the 
rights  of  creditors  of  the  grantor  —  the  same  not  being  subject  to 
their  debts.  The  exemption  law  and  statute  of  frauds  are  in  pari 
materia^  and  must  be  construed  together.    lb, 

EXPERTS: 
>  1.  When  the  jury  have  before  them  all  the  facts  and  circum- 
stances attending  and  surrounding  a  transaction,  the  opinions  of 
experts  as  to  value,  based  upon  the  same  evidence,  are  not  conclu- 
sive ;  these  opinions  are  not  to  be  substituted  for  the  common  sense 
and  judgment  of  the  jury.  The  purpose  of  their  introduction  is 
to  supplement  the  general  knowledge  and  experience  of  the  jury. 
Leitensdorfer  v.  King^  436. 

2.  The  court,  in  furtherance  of  justice,  may,  in  its  discretion, 
allow  the  usual  order  of  introducing  testimony  to  be  departed 
from.  When  the  defense  relies  u]X)n  expert  testimony,  it  is  enti- 
tled to  put  it  in  after  all  the  evidence  bearing  on  the  question 
offered  bv  plaintiff.  And  if  the  court  allows  plaintiff  to  vary  the 
state  of  facts  after  the  expert  testimony  has  been  heard,  the  ex- 
pert witnesses  may  be  recalled.  If  no  offer  to  recall  them  be  made, 
the  case  will  not  o&  reversed.    City  of  Denver  v,  Dunsmore,  828. 


EXPRESS  COMPANIES: 

1.  In  the  absence  of  special  contract,  express  companies  are  sub- 
ject to  the  same  liability  as  other  common  carriers.  At  common 
law  they  are  regarded  as  absolute  insurers  of  goods  intrusted  to 
them  for  transportation,  when  properly  packed,  except  for  loss  by 
act  of  God  or  the  public  enemy.  The  Overland  M,  A  S,  Co,  v,  Car- 
roll, 48. 

2.  But  it  is  held  that,  upon  grounds  of  public  policy,  they  can- 
not, even  by  contract,  shield  themselves  from  responsibility  from 
loss  or  injury,  nor  limit  the  amount  to  less  than  the  value  of  the 
loss,  by  the  negligence  of  themselves,  their  agents,  employees  or 
servants.    lb.     • 

8.  It  being  the  custom  to  require  valuable  packages  to  be  sealed 
before  receiving  for  shipment,  it  is  negligence  to  receive  an  unsealed 
package,  or  to  ship  it  unsealed.    Nor  can  the  company,  so  in  de- 
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fault,  be  excused  by  the  fact  that  the  loss  maj  have  occmred  on 
one  of  the  subsequent  connecting  lines.    Jb. 

4.  The  terms  of  the  contract  limiting  liability,  being  for  Uie 
benefit  of  the  company,  must  be  oonstnied  most  sferon^y  against 
it.  A  contract  unaertaking  to  limit  the  liabilitr  to  that  of  a  mere 
forwarder  does  not  relieve  the  company  from  uie  exercise  of  ordi- 
nary care  while  the  goods  aie  in  its  possession.    lb, 

FEES:    SeeOOSTS. 

FENCES: 

1.  It  is  the  duty  of  the  herder  in  chaige  of  aflock  of  sheep  to  use 
ordinary  care  to  prevent  their  trespassing  upon  crops,  and,  in  the 
absence  of  such  care,  the  owner  will  be  held  responsible  for  result- 
ing damages.  Morris  v.  Fraker,  6  CoL  425,  distinguished.  WU- 
lard  V,  McLtheauB^  76. 

FORCIBLE  ENTRY  AND  DETAINER: 

1.  In  an  action  of  forcible  entrv  and  detainer,  undo*  the  statutes 
of  this  state,  an  appeal  does  not  lie  from  a  judgment  of  a  county 
court  to  this  court.    Brandenbwrg  v.  Beithvuin,  82^. 

2.  It  is  doubtful  whether  the  correctness  of  the  ruling  of  a  county 
court,  in  denying  an  appeal  to  this  court  in  such  a  case,  can  be  pre- 
sented on  a  writ  of  error  to  the  original  judgment.    lb. 

8.  Where  a  tenant  occupied  premises  for  several  vears,  and  then 
entered  into  a  lease  for  one  year  certain,  heid^  under  the  facts  in 
this  case,  that  his  former  occupancy  did  not  inure  to  his  benefit 
and  constitute  him  a  tenant  from  year  to  year,  upon  his  holding 
over  after  the  expiration  of  his  lease,  and  so  entitle  him  to  three 
months'  notice  to  quit,  under  the  statute.    lb. 

FOREIGN  JUDGMENT: 

1.  In  pleading  a  judgment  of  a  court  of  general  jurisdiction  it  is 
unnecessary  to  aver  that  the  court  had  jurisdiction,  and  the  pre- 
sumptions in  favor  of  jurisdiction  are  the  same,  whether  the  judg- 
ment relied  on  is  domestic  or  forei^  or  one  of  a  court  of  a  sister 
state.  If  the  court  had  no  jurisdiction,  that  fact  should  be  raised 
by  defendant's  plea.    Bruekmun  v.  Taussig,  561. 

2.  Interest  mav  be  recovered  on  a  judgment  of  the  coort  of 
another  state  without  any  aveiment  in  the  complaint  that  it  is  al- 
lowed by  the  statute  of  the  state  in  which  it  was  recovered,    id. 

FOREIGN  STATUTES: 

1.  The  code  (188S,  section  887)  provides  that  printed  copies  in  vol- 
umes of  statutes,  or  other  written  law  of  any  other  state  or  terri- 
tory or  foreign  government,  purporting  or  proven  to  have  been 
published  by  the  authority  thereof,  shall  be  admitted  by  courts  on 
all  occasions  as  presumptive  evidence  of  such  laws.  Brucknum  v, 
Tatissigt  561. 

FORGERY: 

1.  An  indictment  for  a  statutory  offense  is  sufficient  which  charges 
the  offense  in  the  language  of  the  statute,  or  so  plainly  that  the 
nature  of  the  offense  can  be  easily  understood  by  the  jury.  Cohen 
V.  The  People,  274. 

2.  Upon  the  trial  of  one  indicted  for  forgery  it  is  not  error  to 
admit  evidence  tending  to  prove  that  the  defendant  uttered  or 
passed  the  forged  instrument.    lb.  * 

8.  The  statute  makes  the  offense  of  forgery  to  consist  in  the  forg- 
ing or  counterfeiting  the  handwriting  of  another  with  the  intent  to 
damage  or  defraud  some  person.    lb. 
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FORNICATION: 

1.  Evidence,  nncontradioted,  that  ''K.  told  me,  after  the  indict- 
lAent  was  found,  that  he  did  not  see,  as  she  was  a  public  woman, 
why  he  should  be  prosecuted  for  sleepmg  with  her  any  more  than 
other  men  who  went  to  the  row  and  slept  with  other  women,*'  is 
8uf9cient  to  justify  the  court  and  jury  to  conclude  the  *' overt  act " 
was  committed.    King  n,  The  People,  334. 

2,  An  indictment  which  charges  that  "K.  *  *  *  and  one 
Martha  E.  did  then  and  there  unlawfully  live  together  in  an  open 
state  of  fornication,"  is  good.    lb, 

FRAUD: 

1.  Fraud  must  be  specially  pleaded  in  an  answer  as  well  as  in  a 
complaint.     Tucker  v.  Parks,  o2. 

2.  A  court  of  equity  will  not  interfere  to  set  aside  a  conveyance 
on  the  ground  of  fraud,  at  the  suit  of  a  eeneral  judgment  creditor, 
where  the  debtor  has  other  property  subject  to  execution ;  and,  in 
such  case,  a  bill  which  fails  by  proper  averment  to  allege  insolvency, 
or  facts  suflScient  to  indicate  that  the  judgment  cannot  be  collected 
without  equitable  aid,  is  fatally  defective ;  and  the  defect  is  not 
cured  by  evidence  of  insolvency.    Emery  v,  TounU  107. 

8.  Before  a  court  of  equity  is  authorized  to  cancel  a  voluntary 
conveyance  on  the  ground  of  fraud  upon  the  creditors  of  the 
grantor,  it  must  be  aUeged  and  proved  that  debts  existed  at  the  time 
the  conveyance  was  made,  or  that  it  was  executed  with  a  view  to 
the  creation  of  future  obligations.    lb, 

4.  Upon  discovery  of  fraud  in  a  contract  of  sale,  the  vendee  has 
his  election  to  rescind  the  sale  and  return  the  property,  or  to  retain 
the  property  and  prosecute  his  claim  for  damages,  either  by  orig- 
inal action  or  as  a  counterclaim  to  an  action  against  him  for  the 
purchase  money  brought  by  the  party  committing  the  fraud.  Her- 
fort  V,  Cramer,  483. 

GOOD  WILL  OF  BUSINESS:    See  CONTRACT,  11. 

GRADING  CONTRACT: 

1.  The  provision  in  a  grading  contract,  for  submitting  to  the  chief 
engineer  of  one  of  the  contracting  parties,  for  final  decision,  dis- 

Sutes  upon  matters  referred  to  in  tne  contract,  is  valid  and  binding. 
t  is  simply  the  declaration  which  contracting  parties  have  a  right 
to  make,  as  to  what  shall  be  the  mode  of  proof,  or  what  shall  con- 
stitute sufficient  or  conclusive  evidence,  in  case  such  disputes  arise. 
And  the  decision  of  the  engineer  thereon,  in  the  absence  of  fraud 
or  palpable  mistake,  is  final.  Denver^  8,  P.  <t  P.  Iffy  Co,  v,  Riley, 
494. 

HABEAS  CORPUS: 

1.  Habeas  corpus  will  lie  when  the  petitioner  is  confined  under  the 
judgment  of  a  court,  to  enter  which  tne  court  had  not  jurisdiction  — 
as  in  case  of  a  judgment  not  based  on  a  valid  verdict  of  conviction. 
Oarvey's  Case,  884. 

2.  Certain  crimes,  including  murder,  are  arranged  in  grades,  one 
above  another,  and  each  higher  offense  or  grade  of  an  offense  con- 
tains all  that  is  embraced  in  the  one  next  lower,  and  something 
more.  It  is  not  necessary  that  an  indictment  for  any  offense  shall 
specify  the  name  of  the  offense,  provided  it  is  in  all  other  respects 
sufficient.  In  this  class  of  crimes,  whatever  the  offense  alleged  in 
the  indictment,  there  may  be  a  conviction  of  any  other  if  within 
the  words  of  the  allegation ;  —  an  indictment  for  murder  charges 
also  all  the  lower  grades  of  felonious  homicide,  and  a  conviction 
for  manslaughter  may  be  had  upon  it.    lb. 
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8.  An  indictment  for  murder  was  found  by  the  grand  jury.  Sub- 
sequently an  act  of  the  legislature  was  passed  without  a  saving 
clause,  which  rendered  it  illegal  to  convict  the  accused  of  the  crime 
of  murder,  but  did  not  affect  the  law  as  to  the  punishment  for 
manslaughter.  Held,  that  the  accused,  under  that  indictment, 
might  be  tried  for  the  latter  offense.    Ih. 

4.  In  such  case,  the  fact  that  the  accused  has  been  tried  under  said 
indictment,  convicted  of  murder,  and  judgment  pronounced  upon 
the  verdict,  which  judgment  was  reversed  because  of  error  in  en- 
tering the  same  —  the  &w  having  been  so  modified  as  to  forbid  the 
judgment, —  will  not  warrant  his  discharge  on  the  ground  of  for- 
mer jeopardy  when  subsequently  tried  for  manslaughter  on  the 
same  indictment.    lb, 

6.  The  verdict  is  the  foundation  of  the  judgment,  and  when  the 
latter  is  reversed  because  the  law  did  not  authorize  the  former,  both 
are  set  aside  and  are  of  no  effect ;  — judgment  for  murder  being  re- 
verse J  and  the  cause  remanded  for  further  proceedings,  the  court 
cannot,  upon  such  verdict  for  murder,  enter  judgment  for  man- 
slaughter without  a  retrial  of  the  cause.  One  so  convicted  may  be 
released  from  the  penitentiary  on  htMbecu  corpus,  and  remanded  to 
the  custody  of  the  sheriff  to  await  trial.    lb, 

0.  The  justices  of  this  court,  acting  singly  out  of  term,  are  without 
jurisdiction  to  issue  writs  of  habeas  corpus,  or  to  hear  and  deter- 
mine matters  arising  thereon,  notwithstanding  the  authority  at- 
tempted to  be  conferred  by  the  statute  on  habeas  corpus.  In  re 
Garvey,  502. 

7.  The  proceeding  by  habeas  corpus  is  the  proper  remedy,  under 
the  statute  of  this  state,  to  protect  the  right  of  persons  charged 
with  the  higher  class  of  crimes  to  a  speedy  trial,  according  to  law. 
lb. 

8.  In  this  case  there  were  four  successive  terms  of  the  district 
court,  and  one  of  the  criminal  court,  to  which  the  case  had  been 
transferred,  at  each  of  which  the  court  had  jurisdiction;  at  any 
one  of  the  terms  the  petitioner  might  have  been  tried,  but  was  not ; 
the  failure  to  try  did  not  happen  on  the  petitioner's  application,  he 
bein^  in  custody  the  entire  time.  Held,  under  the  Qeneral  Statutes 
(section  1616),  upon  which  the  petition  is  based,  that  the  petitioner 
be  discharged.    lb, 

HEARSAY: 

1.  The  statements  of  a  person  not  a  party  to  the  record  must  be  re- 
jected as  hearsay.  Secondary  evidence  of  the  contents  of  a  letter 
should  not  be  admitted,  unless  the  preliminary  proof  of  loss  shows 
a  bonaJidea,nd  unsuccessful  search  in  the  place  where  the  lost  in- 
strument was  deposited  and  last  seen,  or  where  it  was  most  likely 
to  be  found.     Wells  et  al,  v,  Adams,  26. 

HOMESTEAD  EXEMPTION: 

1.  Homestead  exemption  is  entirely  the  creature  of  statute;  but 
the  statute  is  not  in  derogation  of  the  common  law,  since  at  common 
law  the  creditor  had  no  right  to  sell  the  debtor's  land.  Hence  the 
rule  that  these  statutory  provisions  are  to  be  liberall^r  construed, 
for  the  purpose  of  giving  effect  to  the  beneficent  object  in  view, 
has  been  cleariy  established.    Bamett  et  oL  v.  Knight  et  al,,  865. 

2.  Under  the  Oolorado  statute,  the  homestead  is  not  exempt  until 
the  owner  elects  to  make  it  so,  which  election  is  evidenced  by  so  in- 
dorsing upon  the  margin  of  the  record  of  the  deed.  Such  indorse- 
ment being  made,  the  homestead,  to  the  extent  of  $2,000  in  value, 
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becomes  exempt  from  execution  or  attachment  upon  an^  indebted- 
ness arising  after  February  1,  1868.  The  householder  is  in  ample 
time  if  he  records  this  election  before  a  lien  attaches  in  favor  of  a 
creditor  whose  debt  arose  subsequent  to  that  date.    lb, 

8.  As  to  exempt  property,  there  are  within  the  statute  of  frauds 
no  creditors ;  so  that  the  sale  of  a  homestead  is  no  fraud  upon  the 
rights  of  creditors  of  the  grantor  —  the  same  not  being  subject  to 
their  debts.  The  exemption  law  and  statute  of  frauds  are  in  pari 
materia,  and  must  be  construed  together.    Ih, 

HOUSEHOLDER: 

1.  Under  the  statute  (Greneral  Laws  1877,  section  2565),  no  one  but 
a  householder  is  authorized  to  take  up  an  estray  animal,  and  he  only 
when  it  is  found  in  the  vicinity  of  nis  residence.  Weber  v.  Harl- 
manetdl,,  13. 

HUSBAND: 

1.  The  decease  of  the  husband  after  a  decree  of  divorce  is  eranted, 
and  before  proceedings  in  error  thereon  are  instituted,  does  not 
operate  to  prevent  a  review  of  the  decree  when  property  rights  are 
involved.    Israel  v.  Arthur  etal.f  12. 

IGNORANCE: 

1.  Wilful  ignorance  is  equivalent  in  law  to  actual  knowledge. 
He  who  abstains  from  inquiry,  when  inquiry  ought  to  be  made, 
cannot  be  heard  to  say  so  and  rely  upon  his  ignorance.  Mackey  v, 
FuUerton  et  al.,  556. 

INDICTMENT: 

1.  An  indictment  which  charges  that  "K.  *  *  •  and  one 
Martha  E.  did  then  and  there  unlawfully  live  together  in  an  open 
state  of  fornication,"  is  good.    King  v.  The  People,  224. 

2.  An  indictment  for  a  statutory  offense  is  sufficient  which 
charges  the  offense  in  the  language  of  the  statute,  or  so  plainly 
that  the  nature  of  the  offense  can  be  easily  understood  by  the  jury. 
Cohen  V.  The  People,  Zl^ 

INJUNCTION  BONDS:    See  BONDS. 

INSTRUCTIONS: 

1.  If  conflicting  and  irreconcilable  propositions  of  law  are  con- 
tained in  the  charge,  and  it  appears  that  the  jury  may  have  been  mis- 
led thereby,  a  new  trial  should  be  granted ;  but  if,  upon  a  careful 
consideration  of  the  entire  charge,  though  there  be  conflict  between 
some  portions  thereof,  it  appears  that  the  complaining  party  could 
not  have  been  prejudiced  by  it,  the  supreme  court  will  not  disturb 
the  verdict  on  account  of  imperfections  therein.  The  Overland  M, 
<Sb  E,  Co,  V,  Carroll,  48. 

2.  Where  a  transcript  does  not  purport  to  give  all  the  instructions 
given  on  behalf  of  either  party,  and  the  appellant  admits  that 
other  instructions  were  given,  this  court  cannot  be  advised  that  the 
refused  instructions  contain  any  correct  proposition  of  law,  appli- 
cable to  the  case,  which  was  not  given  to  the  jury.  For  the  same 
reason  the  form  of  a  judgment  being  omitted  from  the  transcripty 
objection  to  it  will  not  be  considered.     Tujoker  v.  Parka,  62. 

8.  An  instruction  is  fatally  erroneous  which  contains  one  correct 
and  one  incorrect  proposition  respecting  the  legal  effect  of  the  evi- 
dence produced  on  the  trial,  and  which  tells  the  jury  that,  if  the 
evidence  sustains  either  proposition,  the  verdict  must  be  for  the 
plaintiff.    Anderson  et  cU,  v,  Bartela,  256 
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4  Where  it  is  ai^pareixt  that  the  party  oomplaining  is  not  preja- 
diced  by  an  improper  instruction  given  to  the  jury,  the  verdict  will 
not  be  aet  aside.    jSa89M  tK  Inmain,  270. 

5.  A  party  may  not  take  advanta^i^  of  an  enoneous  instruction 

S'ven  in  hia  favor,  and  by  which  he  could  not  have  been  prejn- 
oed.    Leiteruidoifer  v.  King,  496. 

6.  To  warrant  the  court  in  instructing  the  jury  that  a  party  was 
guilty  of  negligence,  the  case  must  be  such  as  to  allow  no  other  in- 
ference from  the  evidence.  Colorado  Cent  R,  R,  Co,  v,  Martin^ 
592. 

7.  Error  cannot  be  maintained  upon  the  refusal  of  the  court  to 
give  an  instruction  not  applicable  to  the  case  made  by  the  evidence. 
And  under  the  facts  in  tnis  case,  held  that  the  promise  upon  which 
action  was  brought  was  a  promise  to  pay  the  liabilities  of  the  prom- 
isor, and  not  such  a  case  as  could  be  brought  within  the  statute  of 
frauds,  which  was  pleaded  in  bar.    De  Walt  v.  HartzeU  ^  oL,  dOL 

INTEREST: 

1.  Interest  may  be  recovered  on  a  judgment  of  the  court  of 
another  state  without  any  averment  in  the  complaint  that  it  is 
allowed  by  the  statute  of  the  state  in  which  it  was  recovered. 
Bruckman  v,  Taussig,  S61. 

JOINT  TENANT:    See  EQUITY,  i. 

JUDGE: 

1.  Under  the  code  (1877,  sees.  431,  442),  a  judge  who,  before  he 
went  upon  the  bench,  was  of  counsel  in  a  case,  is  disqualified  from 
presiding  at  the  trial  unless  all  parties  consent  that  be  may.  And 
in  such  case  it  is  hia  imperative  duty  (if  county  judge),  of  his  own 
motion  or  on  suggestion,  to  certify  the  case  to  the  district  court, 
without  requiring  petition  for  change  of  venue  under  the  statute. 
aConneU  v.  Qavett,  40. 

JUDGMENT: 

1.  If  the  record,  being  offered  in  evidence,  shows  affirmatively 
that  the  statute  requiring  service  by  publication  was  not  complied 
with,  it  may  be  attacked  in  a  collateral  proceeding,  and  the  recital 
therein  that  service  was  had  does  not  change  the  rule.  Israel «. 
Arthur,  6. 

2.  In  an  action  of  attachment  under  the  statute,  if  the  district 
court  has  oomDlied  with  the  terms  of  the  statute  in  respect  to 
obtaining  jurisaiction  of  the  person  and  the  subject-matter  and  in 
pronouncing  its  judgment,  no  authority  exists  for  disr^^rding  or 
refusing  to  give  effect  to  such  judgment  in  a  collateral  proceeding. 
Brown  et  aL  t\  Tticker,  80. 

8.  In  an  adjudication  by  a  referee,  under  the  statute  as  to  priority 
of  water  rights,  the  decree  may  be  modified  for  error  of  the  referee 
in  his  judgment  upon  the  weight  of  the  testimony.  Dorr  v,  Ham- 
mond, 79. 

4.  No  appeal  lies  from  an  order  vacating  a  judgment.  Courts 
have  power  over  the  orders  and  judgments  during  the  term,  and 
an  order  made  setting  aside  a  judgment  rendered  during  the  term, 
however  erroneous,  vr.cates  the  judgment,  and  is  not  subject  to 
review.  A  subsequent  order  of  the  court  setting  aside  the  order 
vacating  the  judgment  does  not  have  the  effect  to  revive  or  rein- 
state the  judgment.    Owen  v.  Going  etaL,  85. 
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5.  A  strict  compliance  with  forms  is  not  essential  in  the  entry 
of  judgments ;  yet  to  constitute  a  final  judgment,  the  record  must 
not  only  indicate  that  an  adjudication  took  place,  but  the  entry 
must  have  been  intended  as  an  entry  of  judgment  Stevens  v.  Solid 
MtUdoon  P.  Co,f  86. 

6.  The  taking  a  default  against  a  defendant  upon  failure  to  plead 
is  a  pririlege  of  the  plaintiff,  and,  if  he  chooses  to  waive  it  pre- 
vious to  trial,  it  is  not  a  matter  of  which  the  party  in  default  can 
complain.    ManvUle  v.  Parks  et  at,  129. 

7.  There  is  no  difference  in  principle  between  a  final  judgment 
against  a  defendant  in  default  for  failure  to  answer  and  a  judg- 
ment against  defendant  nil  dieit.    lb, 

8.  Under  section  75  of  the  code,  a  county  court  may  reinstate  a 
cause  after  the  expiration  of  the  term  at  which  it  was  dismissed, 
and  a  district  court  has  no  power,  in  a  collateral  proceeding,  to  pass 
upon  the  validity  of  an  order  made  by  the  county  judge  reinstating 
a  cause  upon  the  docket  of  the  county  court.  Hughes  v.  Cum- 
mings  et  at.,  188. 

9.  A  county  court  does  not  lose  its  jurisdiction  of  its  judgment 
in  a  cause  appealed  thereto  from  a  justice  of  the  peace  upon  the 
filing  and  recording  a  transcript  of  the  jud^ent  rendered  by  the 
justice  in  the  ofilce  of  the  clerk  of  the  district  court.    lb. 

10.  The  jurisdiction  of  a  county  court  must,  in  a  collateral  pro- 
ceeding, be  tested  by  its  own  record.    lb. 

11.  Where  an  amount  is  acknowledged  in  the  pleadings  to  be  due 

I)laintiff,  it  is  error  to  find  a  verdict  or  render  a  judgment  for  a 
ess  amount  than  that  admitted  by  the  pleadings.    Ct^man  et  dl, 
V.  Broum^  147. 

12.  The  pronouncing  of  judgment  is  a  judicial  act ;  the  entry  of 
record  thereof  is  a  ministerial  duty.  The  judgment  is  complete 
when  properly  declared,  though  the  mechanical  act  of  recoiling 
the  same  has  not  been  performed.  It  is  not  essential  that  this  be 
done  in  term  time.    Sieber  et  al,  v.  Frink  et  a/.,  148. 

13.  A  judgment  will  not  be  reversed  for  errors  which  could  not 
have  prejudiced  the  appellant.    De  Lappe  v.  SiUlivan^  182. 

14.  If  a  judgment  entered  in  a  cause  aoes  not  put  an  end  to  the 
action,  but  leaves  something  further  to  be  done  before  the  rights  of 
the  parties  are  determined,  it  is  interlocutory  and  not  final.  To  be 
final  it  must  end  the  particular  suit  in  which  it  is  entered.  Dusing 
V.  Nelson,  184. 

15.  Where,  on  error  to  a  countv  court,  the  record  shows  that  tes- 
timony was  produced  on  the  trial  in  support  of  the  complaint,  but 
has  not  been  preserved,  and  the  finding  and  judgment  having  been 
for  the  plaintiff,  the  presumption  obtains  that  the  allegations  of 
fact  on  part  of  the  plaintiff  were  duly  proven.    lb, 

16.  The  judgment  of  a  court  of  general  jurisdiction  cannot  be 
attacked  except  in  a  direct  proceeding.    Hughes  v.  Cummings,  203. 

17.  The  supreme  court  may  reverse,  and  direct  what  judgment 
0hall  be  entered  in  the  court  toIow.     Tucker  v,  Parks^  298. 

18.  Except  in  certain  specified  cases,  the  court  has  no  power  to 
vacate  a  judgment  after  the  term  at  which  it  was  renderod.  Eay 
change  Bank  v.  Ford  et  al.,  314. 

19.  The  verdict  is  the  foundation  of  the  judgment,  and  when  the 
latter  is  reversed  because  the  law  did  not  authorize  the  former, 
both  are  set  aside  and  are  of  no  effect;  — judgment  for  murder 
being  reversed  and  the  cause  remanded  for  further  proceedings,  the 
court  cannot,  upon  such  verdict  for  murder,  enter  judgment  for 
manslaughter  without  a  retrial  of  the  cause.    One  so  convicted 
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may  be  released  from  the  penitenUair  on  habeas  corpus,  and  re- 
manded to  the  custody  of  the  sheriff  to  await  trial.  Oarve^s 
Case,  884. 

20.  The  general  rale  that  a  judgment  or  decree  is  inadmissible  as 
evidence,  except  in  suits  between  parties  or  privies  thereto,  is  not 
inflexible ;  it  is  sometimes  admissible  between  others  as  an  intro- 
ductory fact  to  an  important  link  in  a  chain  of  title  relied  upon. 
WeUs  V.  Francis  et  aL,  896. 

21.  No  appeal  lies  from  a  judgment  imposing  a  penalty  for  con- 
tempt of  court.    Teller  v.  The  People,  451. 

22.  A  separate  judgment  may  be  proper,  and  may,  in  some  cases, 
be  necessary,  whenever  a  several  suit  might  have  been  brought 
Irwine  et  at,  v.  Wood  et  aL,  4TI, 

28.  In  pleading  a  judgment  of  a  court  of  genend  jurisdiction 
it  is  unnecessary  to  aver  that  the  court  had  jurisdiction,  and  the 
presumptions  in  favor  of  jurisdiction  are  the  same,  whether  the 
judgment  relied  on  is  domestic  or  foreign  or  one  of  a  court  of  a 
sister  state.  If  the  court  had  no  jurisdiction,  that  fact  should  be 
ndsed  by  defendant's  plea.    Bru^etnan  v,  Taussig,  561. 

24.  In  an  action  by  an  assignee  of  a  judgment,  an  averment  of  the 
assignment  of  the  judgment  is  necessary,  and  a  denial  of  the  svex' 
ment  necessarily  presents  a  material  issue.    Huglies  v.  Brewer,  5S^ 

25.  The  defendant  has  the  right  to  controvert  and  put  in  issue 
every  material  averment  of  the  complaint.  This  is  to  be  done  by 
means  of  specific  denials,  and  such  denials  may  be  made  upon  infor- 
mation ana  belief,  wl^en  the  facts  are  not  presumptively  within  the 
defendant's  knowledge.    lb. 

26.  Whether  an  assignment  of  a  judgment  is  bona  fde,  and  the 
plaintiff  the  owner  of  the  judgment  at  the  time  of  action  brou^t, 
are  facts  presumptively  within  the  knowledge  of  the  plaintiff,  out 
not  presumptively  within  the  knowledge  of  the  defendant,    id. 

JUDGBfENT  CREDITOR:  See  FRAUD,  2,  a 

JURISDICTION: 

1.  Where  service  by  publication  is  relied  upon,  it  must  be  in  a 
case  and  under  circumstances  wherein  that  mode  of  acquiring 
jurisdiction  is  authorized  by  the  statute,  and  the  material  require- 
ments of  the  statute  must  be  complied  with.  Brown  et  aL  v. 
Tucker,  80. 

2.  In  an  action  of  attachment  under  the  statute,  if  the  district 
court  has  complied  with  the  terms  of  the  statute  in  respect  to  ob- 
taining jurisdiction  of  the  person  and  the  subject-matter  and  in 
pronouncing  its  judgment,  no  authority  exists  for  disregarding  or 
refusing  to  give  effect  to  such  judgment  in  a  collateral  proceeding. 
lb. 

8.  A  county  court  does  not  lose  its  jurisdiction  of  its  judgment 
in  a  cause  appealed  thereto  from  a  justice  of  the  peace  upon  the 
filing  and  recording  a  transcript  of  the  judgment  rendered  by  the 
justice  in  the  office  of  the  clerk  of  the  district  court.  Hughes  v. 
Cummings  et  al.,  138.  ' 

4.  The  jurisdiction  of  a  county  court  must,  in  a  collateral  pro- 
ceeding, be  tested  by  its  own  record.    Tb. 

5.  In  a  proceeding  under  a  statute  affording  a  provisional  remedy 
for  a  special  purpose,  the  same  principles  must  applj  which  are 
applicable  to  ordinary  actions  where  the  court  has  judicially  ascer- 
tained that  it  is  without  jurisdiction  of  the  subject-matter  of  the 
action.    In  such  case,  whether  there  is  disclosed  a  want  of  juris- 
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diction  ab  initio,  or  whether  the  matter  made  to  appear  operates 
as  a  divestiture  of  a  jurisdiction  rightfully  acquired  or  assumed  in 
the  beginning,  it  is  the  duty  of  the  court  to  dismiss  the  action* 
7[%e  Denver,  W.  <fcP.  Ry  Co.  v.  Church,  148. 

6.  In  such  case  the  costs  hdd  to  be  rightfully  taxed  a^nst  the 
Tty  bringing  the  action  in  the  county  court  when  it  might  have 
m  brought  and  determined  in  tlie  district  court,  which  nad  0001^ 

cnrrent  aiul  unlimited  jurisdiction  in  such  cases.    lb, 

7.  In  condemnation  proceedings  under  the  statute,  in  the  county 
courts,  such  courts  are  without  jurisdiction  where  the  amount  of 
the  award  is  in  excess  of  |2,000.  Ths  Denver  dsKG.JCy  Co,  v. 
Ctiaetcd.,  196. 

8.  In  pleading  a  judgment  of  a  court  of  ^nend  jurisdiction  it 
is  unnecessary  to  aver  that  the  court  had  jurisdiction,  and  the  pre- 
sumptions in  favor  of  jurisdiction  are  the  same,  whether  the  judg- 
ment relied  on  is  domestic  or  foreign  or  one  of  a  court  of  a  sister 
state.  If  the  court  had  no -jurisdiction,  that  fact  should  be  raised 
by  defendant's  plea,    Bruetman  v,  Tauseig,  5ttl« 

JURORS: 

1.  While  a  court  may,  upon  its  own  motion,  or  upon  the  applica- 
tion of  a  juror,  exercise  its  discretion  in  the  matters  of  excuse  or 
exemption,  and  if  a  juror  be  excused  for  an  insufBlcient  cause,  it  is 
not  ground  of  reversal,  yet  the  rule  cannot  be  extended  to  a  chal- 
lenge for  cause  and  judgment  thereon.  Mooney  v.  The  People,  318. 
d.  Every  person  chared  with  a  felonious  crime  is  entitled  to  a  list 
of  the  jurors  comprising  the  regular  panel  previous  to  his  arraign- 
ment. .  The  prisoner  has  the  right  to  object  to  the  depletion  of  the 
reguliu:  panel  on  insulficient  grounds,    lb, 

JURY: 

1.  The  supreme  court  will  not  consider  errors  not  excejpted  to  be- 
low. It  is  the  province  of  the  jury  to  determine  the  weight  of  tes- 
timony when  conflicting.    Ralph  v.  Weary,  217. 

IiANDLORD  AND  TENANT: 

1.  Section  1493  of  the  General  Statutes,  regarding  the  change  in 
tlie  terms  of  a  lease,  applies  to  tenancies  from  month  to  month,  and 
not  to  a  tenancy  for  one  month,    ReUhman  r.  Brandenburg,  430. 

2.  A  tenant  of  demised  premises  holding  over  is  deemed  in  law 
to  hold  as  tenant  at  the  same  rent  {previously  i>aid,  if  there  be  no 
new  agreement.  But  if  he  has  notice  from  his  landlord  that,  in 
case  he  retains  possession,  he  must  pay  a  higher  rent,  specified  as  to 
amount  at  the  time,  he  must  be  deemed  to  assent  to  such  increased 
rental.    lb. 

See  NOTICE  TO  QOTT. 

SLEASES: 

1.  Section  1498  of  the  general  statutes,  regarding  the  change  in 
the  terms  of  a  lease,  applies  to  tenancies  from  month  to  m(»nth, 
and  not  to  a  tenancy  for  one  month.  ReUhman  v,  Brandenburg, 
480. 

2.  A  tenant  of  demised  premises  holding  over  is  deemed  in  law 
to  hold  as  tenant  at  the  same  rent  previously  paid,  if  there  be  no 
new  agreement.  But  if  he  has  notice  from  his  landlord  that,  in 
case  he  retains  possession,  he  must  pay  a  higher  rent,  specified  as  to 
amount  at  the  time,  he  must  be  deemed  to  assent  to  such  increased 
rental,    lb. 

Vol.  vn— 42 
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LEGISLATION: 

1.  While  the  preyailing  spirit  of  the  oonstitntion  Ui  opposed  M 
special  lejpslation,  it  is  not,  however,  prohibitory  of  all  spinal  legis- 
lation, but  only  such  as  relates  to  certain  specified  subjects,  and  to 
such  other  cases  where  general  laws  are  applicable.  Brown  v.  TAs 
City  of  Denver,  805. 

LEGISLATURE: 

1.  Tbo  legislature  may,  by  statute,  Talidate  judicial  proceedings 
where  the  statute  is  only  ia  aid  thereof  and  tends  to  support  the 
same,  by  precluding  parties  from  taking  advantage  of  errors  or  ir- 
regularities which  do  not  affect  their  substantial  rights.  But  it 
cannot,  by  retrospective  legislation,  give  vitality  to  previous  judi- 
cial proceedings  which  were  void  for  want  of  jurisdiction  over  the 
parties.    Israel  v,  Arthur  et  cU,,  6. 

2.  The  legislature  being  invested  with  complete  power  for  all  the 
purposes  of  civil  government,  and  the  state  constitution  being 
merely  a  limitation  upon  that  power,  the  court  will  look  into  it, 
not  to  see  if  the  enactment  in  question  .is  authorized,  but  only  to 
see  if  it  is  prohibited.    Aleooanaer  et  al,  v.  The  People^  155. 

8.  When  the  validitv  of  an  act  of  the  legislature  is  assailed  for  a 
supposed  conflict  witn  the  constitution,  the  legal  presumption  is 
in  favor  of  the  statute ;  and  before  the  court  will  be  warranted  in 
declaring  it  void,  a  clear  conflict  with  the  constitution  must  be 
shown  to  exist,    lb. 

4.  The  removal  of  county  seats  is  a  subject  over  which  the  law- 
making power  has  plenary  jurisdiction  and  controL  In  the  absence 
of  constitutional  restrictions,  a  removal  could  be  authorized  upon 
any  vote,  great  or  small,  which  that  body  deemed  advisable.    Jo. 

LIEN: 

1.  The  levy  of  a  writ  of  attachment  issuing  out  of  a  district 
court  being  followed  by  judgment,  and  execution  having  issued 
within  a  reasonable  time,  heid,  that  the  plaintiff's  lien  upon  the  at- 
tached property  was  preserved  as  against  a  special  execution  issu- 
ing out  of  a  countv  court  on  a  junior  judgment  in  favor  of  another 
party ;  also  held^  tnat  an  objection  that  a  general,  instead  of  a  spe- 
cial, execution  was  issued  against  the  attached  property  would  be 
unavailing.    Brown  et  aL  v.  Tucker,  SO. 

2.  Proceeding  by  attachment  is  in  the  nature  of  a  proceeding  in 
rem,  and  the  attaching  creditor  acquires  a  specific  lien  upon  the 
property  attached.  This  lien  cannot  be  destroyed,  except  by  disso- 
lution of  the  attachment  or  some  default  of  the  attaching  creditor. 
Emery  v,  Yount,  107. 

8.  Such  lien  is  not  merged  in  the  judgment  rendered  in  the  ac- 
tion, in  aid  of  which  the  attachment  was  sued  out,  until  the  tran- 
script of  the  judgment  docket  has  been  filed  for  recorcf  in  the  office 
of  the  recorder,  since  no  judgment  lien  exists  until  that  is  don& 
lb. 

4.  In  case  of  such  attachment  lien,  where  conveyance  was  made 
subsequent  thereto,  an  averment  of  insolvency  is  not  necessary  in 
suit  to  cancel  the  conveyance ;  for  though  the  debtor  may  be  abun- 
dantly able  to  satisfy  the  judgment,  ne  will  not  be  permitted  by 
fraudulent  conveyance  to  defeat  or  destroy  the  specific  attachment 
lien  of  the  creditor.  The  latter  may  invoke  the  aid  of  equity  to 
remove  the  obstruction  from  the  way  of  the  enforcement  of  his 
lien,  without  resorting  to  an  execution  or  other  legal  remedy. 
16. 
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limitations: 

1.  Whether  the  promise,  its  identity  with  the  debt  being  assumed 
or  established,  is  sufficient  to  take  a  case  out  of  the  bar  oc  the  stat- 
ute of  limitations,  is  a  question  of  law  for  the  court.  Whether  t^e 
words  of  acknowledgment  or  promise,  when  not  expressly  refer- 
ring to  the  debt  sought  to  be  recovered,  are  to  be  deemed  as  refer- 
ring to  such  debt,  is  usually  a  question  of  fact  for  the  jury.  Morrett 
V.  Ferrier^  22, 

2.  As  a  general  rule,  where  there  is  an  acknowledgment  of  in- 
debtedness, it  will  be  taJcen  to  relate  to  the  demand  in  suit,  and  the 
burden  is  on  the  defendant  to  show  that  it  related  to  another  debt 
either  wholly  or  in  part.    lb, 

8.  When  a  suit  is  upon  a  cause  of  action  barred  by  time,  and 
revived  by  a  new  promise,  the  action  is  upon  the  contztujt  created 
bv  the  new  promise ;  and  if  such  new  promise  be  conditional,  the 
plaintiff  is  not  entitled  to  recover  except  upon  the  performance  or 
happening  of  such  condition,  and  the  burden  of  proving  the  same 
zests  upon  him.    Richardson  v,  Bricker,  58. 

4.  A  promise  to  pay  '*  when  able"  is  conditional,  and  the  happen- 
ing  of  this  condition  is  a  question  of  fact  for  the  jury.    lb. 

6.  The  statute  of  limitations  does  not  run  against  a  creditor  who 
is  prevented  by  a  superior  law  from  bringing  his  action.  Brooks 
V,  Bates  et  al,,  676. 

LOCATION: 

1.  Section  2824,  Revised  Statutes  of  the  United  States,  appears  to 
require,  as  prerequisites  to  a  valid  location  of  a  mining  claim,  that 
the  location  be  distinctly  marked  on  the  ground,  so  that  its  bound- 
aries can  be  readily  trsiced*  and  that  such  a  record  of  the  location 
be  made  as  will  identify  the  claim  and  disclose  the  names  of  the 
locators  and  the  date  of  location.  The  provisions  of  this  section 
refer  to  both  lode  and  placer  claims.    Sweet  v,  Webber  et  al,,  448. 

2.  The  act  of  congress  of  May  10, 1872,  requires  an  annual  expend- 
iture of  at  least  $100  on  all  claims  thereafter  located.  Neither  a 
rule  of  miners  nor  a  state  law  can  authorize  less  without  being  in 
conflict  with  the  law  of  congress,  and  therefore  void,    lb, 

8.  Theri^ht  to  possession  of  a  mining  claim  comes  only  from  a* 
valid  location ;  if  there  is  no  location,  there  can  be  no  possession 
under  it.    lb, 

LOCATION  CERTIFICATE: 

1 .  Where  a  location  certificate  appears  to  have  been  in  compliance 
with  the  statute,  a  mistake  by  the  recorder,  the  party  complaining, 
not  having  been  misled,  cannot  avail  himself  of  the  error.  Where 
judgment  is  permitted  to  go  by  default  every  issuable  fact  in  the 
complaiuii  is  admitted.     Weese  et  al.  v.  Barker  et  al.,  178. 

2.  Tlie  objects  and  functions  of  an  *'  additional  '*  location  certifi- 
cate are  peculiar;  it  differs  from  ordinary  documentary  muniments 
of  title  in  that  it  is  not  a  title,  nor  proof  of  title;  nor  does  it  con- 
stitute, or  of  itself  establish,  the  possessory  right  in  issue,  and  to 
which  it  relates.  It  is,  when  recorded,  notice  to  the  world  of  the 
facts  required  b^  statute  to  be  therein  set  forth,  and  it  is  also  one 
of  the  steps  requisite,  under  the  statute,  to  constitute  a  mining  loca- 
tion.   Strepey  et  al,  v.  Stark  et  al,  614. 

8.  Four  certain  things  are  to  be  done  in  order  to  perfect  a  mining 
location:  First,  the  sinking  of  a  discovery  shaft:  second,  the  post- 
ing of  a  discovery  notice ;  third,  the  markmg  of  the  surface  bound- 
aries of  the  claim;  fourth,  making  and  recording  a  location  cer- 
tificate,   lb. 
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4.  Where  tho  righiof  poaoooskm  isfmiiKM  upon  an  aB^ed  com- 
plianoe  with  the  law  relating  to  a  valid  looatioo,  all  the  neoeeBary 
■tepe  therefor,  aside  from  the  making  and  reoordin^  of  the  looation 
orrtifloate,  roust*  when  contested,  m  eetablished  by  proof  outBide 
of  snoh  certificate.  And  such  certificate,  when  recorded,  is  oooi- 
petent  evidence  to  show  the  date  of  location,  the  description  of  the 
premises,  and  that  the  statute  repairing  sucii  certificate  to  be  made 
out  and  recorded  has  been  complied  with.    lb, 

5.  The  admissibility  of  an  "additional"  location  certificate  is  not 
affected  by  the  ciroumstanee  that  it  was  filed  subsequent  to  the 
commencement  of  the  suit.  It  is  not  evidence  of  any  after-aoqidred 
right  or  interest,  but  merely  evidence  relating  to  a  right  of  possee- 
sion  which  murt  have  beoi  ao<}uired  prior  to  the  filing  m  such 
certificate,  and  prior  to  the  aoqoAsitioB  of  any  intervening  right  of 
the  adverse  party.    /&. 

LOT  OWNERS:    See  DAMAGES,  6, 0,  7,  8,  9, 10, 

MAUCIOUS  PROSECUTION: 

1.  In  civil  actions  for  injury  resulting  from  torts,  where  the 
offense  is  punishable  under  the  criminal  laws,  exemplary  damages, 
as  a  pnniBhment  or  example,  cannot  be  awarded.  Qiusre,  whether 
the  recovery  in  all  cases  should  not  be  limited  to  a  liberal  rule  of 
compensatory  damages?    Murphy  v,  Hobbg,  541. 

2.  In  actions  for  malicious  prosecution,  malice  may  be  imptied 
or  imputed  from  the  abeence  of  probable  cause.    lb. 

8.  But  aflirmati  ve  evidence  of  language  or  acts  on  the  part  of  the 
prosecutor,  tending  to  show  actual  malice,  are  admissible  in  evi- 
dence when  they  are  so  closely  connected  with  the  transaction  as 
to  be  part  of  the  res  ge$t(B,    lb. 

MANDAKUS: 

1.  A  recorder  is  not  compellaUe,  by  mandamus^  to  allow  abstract 
makers  to  use  his  office  and  the  county  records  for  the  purpose  of 
abstracting  the  entire  records  of  the  land  titles  of  the  coun^  for 
sale.    Bean  v.  The  People^  dOO. 

MASTER  AND  SERVANT: 

1.  Where  one  is  emoloyed  to  serve  for  a  definite  term,  as  for  a 
year,  and  is  dischargea  before  the  expiration  of  the  term  without 
fault  on  his  part,  he  has  a  right  of  recovery,  either  for  the  balance 
of  wages  due,  or  damages  for  the  loes  he  may  have  suffered  by 
reason  of  the  wrongful  discharge.  Tht  Saxonia  if,  <t  22.  Co,  v. 
Cooky  509. 

2.  In  an  action  for  a  breach  of  contract,  in  such  case,  whether 
brought  before  or  after  the  end  of  the  terra,  the  measure  of  dam- 
ages IS  not  the  amount  of  wages  stipulated  in  the  contract  for  the 
entire  term,  but  the  actual  loss,  although  the  amount  of  the  agreed 
wages  may  be  taken  as  the  measure  of  damages  prima  fade,  or  in 
the  absence  of  any  other  showing.    lb. 

8.  In  such  case  the  plaintiff  cannot  recover  the  wages  accruing 
for  the  balance  of  the  term  as  a  matter  of  coune.  He  is  bound  to 
use  reasonable  efforts  to  secure  labor  elsewhere.  If  he  secures 
]^bor,  or  by  reasonable  diligence  might  baTC  done  so,  the  amount 
received,  or  that  might  have  been  received,  must  be  deducted  from 
^e  amount  of  damages  occasioned  by  the  breach  of  the  contract.  lb, 

4.  While  the  defendant  may  mitigate  the  damage  to  the  extent 
of  what  the  plaintiff  might  have  earned  from  other  parties  during 
the  term,  the  burden  of  establishing  such  mitigating  facte  is  <m  the 
defendant,    lb. 
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JONING  CLAIM: 

1.  Section  881H,  Revised  Statutes  of  the  United  States,  appears 
to  require,  as  prerequisites  to  a  valid  location  of  a  mining  ctaim, 
that  the  location  be  distinctly  marked  on  the  ground,  so  that  its 
boundaries  can  be  readily  traced,  and  that  such  a  record  of  the 
location  be  made  as  will  identify  the  claim  and  disclose  the  names 
of  the  locators  and  the  date  dt  location*  The  provisions  of  tibia 
section  refer  to  both  lode  and  placer  claims.    Sweet  v.  Webber  et  oL. 

2.  The  act  of  congress  of  Hay  10, 1873,  requires  an  annual  ex- 
penditure  of  at  least  $100  on  all  claims  thereafter  located.  Neither 
a  rule  of  miners  nor  a  state  law  can  authorize  less  without  being 
in  conflict  with  the  law  of  congress,  and  therefore  void.    lb, 

8.  The  right  to  possession  of  a  mining  claim  comes  only  from  a 
valid  location;  if  there  is  no  location,  were  can  be  no  possession 
under  it.    Ib» 

VININa  LOCATION: 

1.  The  objects  and  functions  of  an  "additional"  location  certifi* 
cate-are  peculiar;  it dififers  from  ordinary  documentary  muniments 
of  title  in  that  it  is  not  a  title,  nor  proof  of  title;  nor  does  it  con- 
stitute, or  of  itself  establish,  the  possessory  right  in  issue,  and  to 
which  it  relates.  It  is,  when  reconied,  notice  to  the  world  of  the 
facts  required  by  statute  to  be  therein  set  forth,  and  it  is  also  one 
of  the  steps  requisite,  under  the  statute,  to  constitute  a  mining  lo- 
cation.   Strepey  et  at  v.  Stark  et  al.,  614. 

2.  Four  certain  things  are  to  be  done  in  order  to  perfect  a  min- 
ing location:  First,  the  sinking  of  a  discoverv  shaft;  second,  tbe 
posting  of  a  discovery  notice;  third,  the  marking  of  the  surface 
boundaries  of  the  claim;  fourth,  making  and  recording  a  location 
certificate.    lb. 

8.  Where  the  right  of  possession  is  founded  upon  an  alleged  com* 
pliuice  with  the  law  relating  to  a  valid  location,  all  the  necessary 
steps  therefor,  aside  from  the  making  and  recording  of  the  location 
certificate,  must,  when  contested,  be  established  by  proof  outside  of 
-  such  certificate.  And  such  certificate,  when  recorded,  is  com- 
petent evidence  to  show  the  date  of  location,  the  description  of  the 
premises,  and  that  the  statute  requiring  such  certificate  to  be  made 
out  and  recorded  has  been  comphed  with,    lb, 

4.  Under  location  statuliiBS,  to  constitute  such  possession  as  will 
give  the  locator  a  right  to  mineral  lands  before  patent  issues,  neither 
refddence  on  the  premises,  nor  continuous  actual  occupation,  nor 
that  kind  of  possession  denominated  posaessio  pedie,  is  required. 
16. 

MINING  PARTNERSHIPS: 

1.  A  mining  partnership  is  held  to  exist  where  the  several  owners 
of  a  mine  co-operate  in  the  working  of  the  mine,  and  may  exist  as 
well  where  the  parties  have  an  interest  merely  in  the  working  of 
the  mine,  or  in  carrying  on  mining  operations,  as  where  they  own 
the  mine  itself.    Manville  v.  Parke  et  aZ.,  128. 

2.  A  partnership  may  be  implied  from  the  acts  of  the  parties,  as 
well  as  oy  express  intent  and  agreement.    lb, 

8.  'While  the  members  of  mining  partnerslups  may  not  possess 
Implied  authority  to  bind  the  company  by  a  promissorjr  note,  or  for 
money  borrowed  to  carry  on  the  business,  yet,  as  an  incident  of  such 
partnership,  they  have  author! tv  to  bind  each  other  by  dealings  on 
credit  for  the  purpose  of  working  the  mines,  if  it  appears  to  be 
necessary  or  umial  in  the  management  and  course  of  working  the 
mines.     lb. 
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MINING  PARTNERSHIPS  — Confmued. 

4.  The  authority  of  each  partner  to  bind  the  other  is  an  implied 
one,  and<  as  between  the  partners  themselves,  there  may  exist,  by 
express  agreement,  a  Umitation  upon  the  general  implied  authority; 
but  third  persons  dealing  with  the  firm,  without  notice  of  such  re- 
strictions, are  not  directed  thereby  with  respect  to  dealings  within 
the  scope  of  the  partnership  business.    lb, 

MISJOINDER:    See  PLEADING,  16. 

MISTAKE: 

1.  Where  a  location  certificate  appears  to  have  been  in  compli- 
ance with  the  statute,  a  mistake  by  the  recorder,  the  party  com- 
plaining, not  having  been  misled,  cannot  avail  himself  of  the  error, 
where  judgment  is  permitted  to  go  by  default  every  issuable  fact 
in  the  complaint  is  aamitted.     Weese  etaL  v.  Barker  et  cU,,  179. 

MONEY  PAID  ON  ACCOUNTS: 

1.  The  rule  of  law  is  that  the  debtor  may  direct,  on  paying  money 
to  his  creditor,  the  appropriation  of  it  to  a  particular  account  or 
item  of  indebtedness ;  but  if  he  make  or  indicate  no  such  appropri- 
ation, tlie  creditor  may  apply  the  money  as  he  pleases.  When 
money  is  paid  generally  on  an  account,  without  any  appropriation, 
the  rule  is  that  it  should  be  applied  to  the  first  items  in  the  account. 
Mackejf  v.  FuLlerton  et  cU.,  556. 

MUNICIPAL  CORPORATIONS: 

1.  The  general  current  of  authorities  sup^ports  the  view  that 
when  municipal  corporations  are  invested  with  the  exclusive  au- 
thority and  control  over  streets  and  bridges,  with  power  for  raising 
money  for  their  construction,  improvement  and  repair,  a  duty 
arises  to  the  public — whether  expressly  enjoined  in  the  charter  or 
not  —  from  the  nature  of  the  powers  granted,  to  keep  them  in  a 
reasonably  safe  condition  for  the  ordinary  mode  of  use  to  which 

■  they  are  subjected,  and  a  corresponding  liability  rests  upon  sucfa 
corporations  to  respond  in  damages  to  those  injured  by  a  neglect 
to  perform  the  duty.  Such  duty  is  municipal  or  ministerial,  and 
not  governmental  or  discretionary.  Daniels  et  al.  v.  City  of  Den- 
ver, 2  Col.  669,  distinguished.    City  of  Denver  v,  Dunsmorc,  828. 

2.  A  corporate  existence  and  validity  of  the  acts  of  a  de  facto 
corporation  whose  user  is  established  cannot  be  attacked  collater- 
ally upon  the  ground  of  an  irregularity  or  omission  in  its  certificate 
of  incorpoi-ation.    City  of  Denver  v,  Mullen  et  aL,  845. 

8.  A  municipal  corporation  which  accepts  the  dedication  of 
streets,  across  which  a  ditch  has  been  previously  located  and  right 
of  way  therefor  acquired,  takes  the  same  subject  to  the  prior  rights 
of  the  owners  of  the  ditch.  And  when  the  necessities  of  the  pub- 
lic require  that  such  ditch  be  bridged  at  the  street  crossings,  it 
IS  the  duty  of  the  city,  and  not  the  owner  of  the  ditch,  to  construct 
^    such  bridges.    lb. 

4  A  special  charter  granted  to  a  municipal  corporation  before 
the  adoption  of  the  constitution  is  not  abrogated  by  that  instru- 
ment unless  in  conflict  therewith.  The  People  ex  ret.  Mills  v.  Jobs, 
475. 

5.  The  office  of  police  judge,  with  jurisdiction  to  enforce  town 
ordinances,  is  authorized  by  section  1,  article  VI,  of  the  constitu- 
tion.   16. 

6.  The  unconstitutionality  of  one  part  of  a  statute  does  not  neoes- 
sarily  render  the  whole  of  the  statute  void.    J6. 
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MURDER: 

1.  Habeas  corpus  will  lie  when  the  petitioner  ib  confined  under 
the  judgment  of  a  court,  to  enter  which  the  court  had  not  jurisdic- 
tion—  as  in  case  of  a  judgment  not  based  on  a  valid  verdict  of 
conviction.    OarvejfsCctse^  384. 

2.  Certain  crimes,  including  n^urder,  are  arranged  in  grades,  one 
above  another,  and  each  higher  offense  or  grade  of  an  offense  con- 
tains six  that  is  embraced  in  the  one  next  lower,  and  somethin|p 
more.  It  is  not  necessary  that  an  indictment  for  any  offense  shall 
specify  the  name  of  the  offense,  provided  it  is  in  all  other  respects 
sufficient.  In  this  class  of  crimes,  whatever  the  offense  alleged 
in  the  indictment,  there  may  be  a  conviction  of  any  other  if  within 
lihe  words  of  the  allegation;  —  an  indictment  for  murder  charges 
also  all  the  lower  grades  of  felonious  homicide,  and  a  conviction 
for  manslaughter  may  be  bad  upon  it.    Ib, 

8.  An  indictment  for  murder  was  found  by  the  grand  jury.  Subr 
sequently  an  act  of  the  legislature  was  passed  without  a  saving 
clause,  which  rendered  it  illegal  to  convict  the  accused  of  the 
crime  of  murder,  but  did  not  affect  the  law  as  to  the  punishment 
for  manslaughter.  Udd,  that  the  accused,  under  that  indictment, 
might  be  tried  for  the  latter  offense.    Ib, 

4.  In  such  case,  the  fact  that  the  accused  has  been  tried  under 
said  indictment,  convicted  of  murder,  and  judgment  pronounced 
upon  the  verdict,  which  judgment  was  re veised  because  of  error  in 
entering  the  same  —  the  law  having  been  so  modified  as  to  forbid 
the  judgment,  —  will  not  warrant  his  discharge  on  the  ground  of 
former  jeopardy  when  subsequently  tried  for  manslaughter  on  the 
same  indictment.    Ib, 

5.  The  verdict  is  the  foundation  of  the  judgment,  and  when  xthe 
latter  is  reversed  because  the  law  did  not  authorize  the  former, 
both  are  set  aside  and  are  of  no  effect;  —  judgment  for  murder  be- 
ing reverBed  and  the  cause  remanded  for  further  proceedings,  the 
court  cannot,  upon  such  verdict  for  murder,  enter  judgment  for 
manslaughter  without  a  retrial  of  the  cause.  One  so  convicted 
may  be  released  from  the  penitentiary  on  habeas  corpus,  and 
remanded  to  the  custody  of  tne  sheriff  to  await  trial.    Ib, 

NEGLIGENCE: 

1.  It  being  the  custom  to  require  valuable  packages  to  be  sealed 
before  receiving  for  shipment,  it  is  negligence  to  receive  an  unsealed 
package,  or  to  ship  it  unsealed.  Nor  can  the  company,  so  in  de- 
fault, be  excused  by  the  fact  that  the  loss  may  have  occurred  on 
one  of 'the  subsequent  connecting  lines.  The  Overland  M,  db  En 
Co.  V.  CarroU,  43. 

2.  Where  a  complaint  alleges  that  the  obstruction  on  the  track, 
which  caused  the  mjury  complained  of,  was  on  the  track  by  neg^ 
ligence  of  the  company,  and  tnat  deceased  was,  at  the  time,  in  the 
discharge  of  his  duty,  exercising  due  care  and  skill,  a  demurrer 
will  not  lie.     Wilson  et  al,  v.  D.,  fif.  P,  A  P,  R,  R.  Co,,  101. 

8.  If  the  plaintiff,  in  his  own  case,  shows  that  he  brought  the  in- 
jury upon  himself,  he  may  be  nonsuited.  But  if  the  defendant's 
failure  of  duty  and  the  injury  to  the  plaintiff  are  shown,  and  it  does 
not  appear  that  the  plaintiff  brought  on  the  injury  by  his  own  negli- 
gence, such  proof  must  come  from  the  defendant.  City  of  Denver 
V,  Dunsmore,  328. 

4.  When  the  measure  of  duty  is  ordinary  and  reasonable  care,  the 
question  of  negligence  is  one  for  the  jury  to  determine.  When 
the  plaintiff  has  made  a  prima  fade  case,  the  court  will  not  take 
it  from  the  jury.    Ib, 
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5.  It  18  a  well  settled  rale,  upon  the  eabjject  of  neffUgenee,  tliii 
when  the  plaiiDtiff  so  far  oontritmted  to  the  Oleaster  by  his  own  Degli- 
genoe  or  want  of  ordinary  care  and  caution,  that  but  for  such  neg^ 
figence  or  want  of  care  and  caution  on  his  part»  the  misfortune 
would  not  have  happened,  he  is  not  entitled  to  recover.  Colorado 
Central  IC  ItCo.v.  Martin,  5U3. 

0.  Gases  frequently  arise  wherein  it  becomes  the  duty  of  the  trial 
eoart  to  determine  the  ouestion  of  the  negligence  of  the  party  as  a 
matter  of  law.  But  where  the  conclusion  from  the  evMenoe  is 
isirly  debatable,  or  rests  in  doubts  the  questkm  of  aegligenoe  is 
ahrays  for  the  jury.    J5. 

7.  TO  wamaat  tlie  court  in  instrnctlBg  the  jury  that  a  party  was 
foiltj  of  n^igence,  the  case  must  be  such  as  toattow  no  otMr  in- 
taeaoe  from  the  evidence.    A. 

aaOOTIABLE  INSTRUMENTS: 

1.  Time  checks  are  assignable  obligations,  and  need  not  be  ac- 
cepted.   Jlie  Rio  Orande  Extension  Co,  v.  Ccbif^  290. 

2.  In  an  action  upon  such  '*  time  checks,"  it  is  necessary  to  offer 
some  proof  of  the  a^ncy  of  the  person  by  whom  tiiey  were  made, 
unless  there  is  a  waiver  of  the  same.  Otherwise  nonsuit  should  be 
allowed.    lb, 

HSW  FBOMISE: 

1.  Whether  the  promise,  its  identity  with  the  debt  being  assumed 
or  established,  is  sufficient  to  take  a  case  out  of  the  hex  of  the  stat- 
ute of  limitations,  is  a  question  of  law  for  the  court  Whether  the 
words  of  acknowledgment  or  promise,  when  not  ezpreesiy  refer- 
ring to  the  debt  sought  to  be  recovered,  are  te  be  deemeid  as  re- 
ferrine  to  such  debt,  is  usually  a  question  of  fact  for  the  jury. 
MorreU  v,  Ferrier,  22. 

2.  As  a  general  rule,  where  there  is  an  acknowledgment  of  in- 
debtedness, it  will  be  taken  to  relate  to  the  demand  in  suit,  and  the 
burden  is  on  the  defendant  to  show  that  it  related  to  another  debt 
either  wholly  or  in  part.    lb, 

8.  When  a  suit  is  upon  a  cause  of  action  barred  by  time,  and  re- 
vived by  a  new  promise,  the  action  is  upon  the  contract  created  by 
the  new  promise ;  and  if  such  new  promise  be  conditional,  the 

Elaintiff  is  not  entitled  to  recover  except  upon  the  performance  or 
appening  of  such  condition,  and  the  burden  of  proving  the  same 
rests  upon  hi  no.    Richardaon  v,  Bricker,  58. 

4.  A  promise  to  pay  *^  when  able**  is  conditional,  and  the  happen- 
ing of  this  condition  is  a  question  of  fact  for  the  jury.    lb. 

KOnCE: 

1.  Whenever  it  is  sought  to  deprive  a  person  of  his  property,  or 
to  create  a  charge  against  it,  preliminary  to,  or  which  may  be 
made  the  basis  of  toking  it,  the  owner  must  have  notice  of  the  pro- 
ceeding and  be  afford^  an  opportunity  to  be  heard  as  to  the  cor- 
rectness of  the  assessment  or  charge.  Brown  v.  Tke  City  of  Denver, 
806. 

2.  In  the  absence  of  proof  of  actual  notice,  a  mortgagee  under  a 
chattel  mortgage,  with  insufficient  description,  and  not  recorded 
in  tbB  county  in  which  the  personal  property  is  found  in  the  pos- 
aession  of  the  mortgagor,  may  not  defeat  the  rights  of  a  purchaser 
thareof  at  judicial  sale.    Tabor  v,  Sampson,  42<L 
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HOTICE  TO  QUIT: 

1.  Where  a  tenant  occupied  premises  for  several  years,  and  then 
entered  into  a  lease  for  one  year  certain,  held,  under  the  facts  in  this 
case,  that  his  former  occupancy  did  not  inure  to  his  benefit  and 
constitute  him  a  tenant  from  year  to  year,  upon  his  holding  over 
after  the  ex]^iration  of  his  lease,  and  so  entitle  him  to  three  montha' 
notice  to  quit,  under  the  statute.    Brandenburg  v.  jReitkman,  838. 

KUISAKCE: 

1 .  A  provisicML  in  tlie  eharter  of  a  dtj  conferring  authority  on  the 
council  **  to  make  regulations  to  secure  the  general  health  of  the 
inhabitants,  to  declare  what  shall  be  a  nuisance,  and  prevent  and 
abate  the  same,''  will  warrant  the  declaratian  by  general  ordinance 
of  what  shall  constitute,  and  the  conditions  anid  circumstances 
under  which  a  given  thing  shall  become  and  be  deemed  a  nuisanoe, 
but  does  not  authorize  the  council,  bv  mere  resolution  or  motion, 

.  arbitrarily  to  declare  any  particular  thing  a  nuisance  which  has  not 
theretofore  been  pronounced  to  be  such  by  law,  or  so  adjudged  by 
judicial  determination.    City  of  Denver  v.  MttUen  et  al.,  845. 

2.  Only  those  nuisances  may  be  abated  summarily  which  a£Fect 
the  health  or  interfere  with  the  safety  of  property  or  person,  or  are 
tangible  obstructions  to  streets  and  highways,  under  circumstances 
presenting  an  emergency,  etc., —  such  as  are  clear  cases  of  nuisance 
per  ee.  In  other  cases,  judicial  determination  is  necessary  before 
a  thing  can  be  abated  as  a  nuisance,  either  by  the  public  or  a  pri* 
vate  person.    lb. 

8.  A  nuisance  which  is  exclusively  common  or  public  cannot  law* 
f  ull^  be  abated  at  the  suit  of  private  individuals;  the  remedy  is  by 
indictment  or  criminal  proeqcution,  unless  other  remedy  has  been 
provided  by  statute.  A  private  nuisance  may  be  abated  by  the 
party  aggrieved ;  a  nuisance  which  is  both  public  and  private  mav 
be  proceeded  against  either  by  the  public,  or  by  the  private  indi- 
vidual aflfected  thereby.  In  'case  of  private  nuisance,  the  aggrieved 
party  may  elect  to  abate  the  same,  or  have  his  action  for  damages. 
A  civil  action  by  the  proper  officers,  on  behalf  of  the  public,  will  also 
lie  to  abate  a  public  nuisance.    lb. 

4.  Almost  every  case  involving  the  question  of  nuisance  in  the 
use  of  property  is  to  be  determined  in  view  of  its  own  circumstances, 
and,  as  a  general  rule,  the  relative  rights  of  the  parties  control  *-  the 
question  being,  whether  or  not  the  use  of  the  property  in  the  man- 
ner complained  of  is  reasonable,  and  in  accordance  with  such  rel- 
ative rights.  What  constitutes  a  nuisance  is  a  question  of  law 
for  the  courts ;  whether  the  results  of  a  given  business  are  so  com- 
mon as  to  amount  to  a  public  nuisance,  is  a  question  of  fact  for  the 
jury ;  as  is  the  question,  whether  a  particular  use  —  not  a  misuse 
per  se — is  an  unreasonable  use  and  a  nuisance.    lb, 

OBLIGATIONS: 

1.  Obligation,  as  employed  in  section  1884  of  the  General  Stat- 
utes, and  section  14  of  the  code  (section  18,  Ck)de  of  1888),  does  not 
embrace  or  apply  to  oral  contracts.  Exchange  Bank  v.  Ford  et  dLf 
814. 

OFFICE: 

1.  Where  an  office  was  recognized  under  the  organic  act  of  the 
territory,  and  where  the  same  office  is  recognized  under  the  state 
ocmstitution,  it  is  a  matter  of  no  consequence  that  the  existence 
thereof  under  the  former  instrument  was  by  virtue  of  certain  pow^ 
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en  conferred  upon  jnsticeB  of  the  peace,  while  under  the  latter  i 
validity  depends  upon  a  proTiaion  relating  to  judicial  officers  for 
cities  and  towns.    People  ex  reL  v.  Jobs,  589. 

2.  A  comparison  of  section  2  of  the  statute  establishing  the  State 
Industrial  School  with  section  6  of  article  4  of  the  constitution, 
shows  that  while  an  officer  appointed  to  fill  a  ▼acancy  by  virtue  of 
the  provisions  of  the  statute  holds  the  office  for  the  unexpired  term 
of  his  predecessor,  one  appointed  under  the  provisions  of  the  con- 
stitution holds  only  until  the  next  meeting  of  the  senate.  The  Bea- 
pie  ex  rel,  v,  Oeborn,  605. 

8.  There  being  no  constitutional  restrictions  imposed,  it  is  com- 
petent for  the  legislature  to  provide  the  manner  of  making  original 
appointments,  the  terms  of  office,  how  vacancies  shaU  be  filled,  and 
when  the  term  of  an  incumbent  appointed  to  fill  a  vacancy  shall 
expire.    lb. 

4.  The  word  vacancy  has  no  technical  or  peculiar  meaning,  as 
used  in  the  statute  (Laws  1881,  p.  1S3,  sec.  2) ;  it  means  empty  and 
unoccupied,  as  applied  to  an  office  without  an  incumbent*  An  office 
is  not  vacant  while  any  person  is  authorised  to  act  in  it,  and  does 
BO  act    lb. 

ORDINANCES: 

1.  A  valid  assessment  cannot  be  made  under  an  invalid  ordinance, 
and  its  constitutionality  is  to  be  tested,  not  by  what  has  been  done 
under  it,  but  by  what  it  authorizes  to  be  done  by  virtue  of  its  pro- 
visions.   Brown  v.  The  City  of  Denver^  805. 

See  DAMAGES^  5,  6,  7,  8,  9,  10. 

PARTNERS: 

1.  While  the  members  of  mining  partnerships  may  not  possess 
implied  authoritv  to  bind  the  company  by  a  promissory  note,  or  for 
money  borrowed  to  carry  on  the  business,  yet,  as  an  incident  of 
such  partnership,  they  have  authority  to  bind  each  other  by  deal- 
ings on  credit  for  tiie  purpose  of  working  the  mines,  if  it  appears 
to  be  necessary  or  usual  in  the  management  and  course  of  working 
the  mines.    Manville  v.  Parka  et  al,^  128. 

2.  The  authority  of  each  partner  to  bind  the  other  is  an  implied 
one,  and,  as  between  the  partners  themselves,  there  may  exist,  by 
express  agreement,  a  limitation  upon  the  genenil  implied  authority; 
but  third  persons  dealing  with  the  firm,  without  notice  of  such  re- 
strictions, are  not  affected  thereby  with  respect  to  dealings  within 
the  scope  of  the  partnership  business.    lb. 

3.  The  surviving  partner  of  an  insolvent  firm  may  make  an  equi- 
table and  just  assignment  of  the  partnership  effects  for  the  equal 
benefit  of  all  the  firm  creditors ;  but,  In  his  position  as  trustee,  he 
is  not  permitted  to  make  an  assignment  and  give  preference  therein 
to  certain  creditors.    Salabury  v.  Ellison,  167. 

4.  As  a  rule,  when  acting  in  furtherance  of  the  objects  and  busi- 
ness of  the  firm  and  within  the  scope  of  its  business,  one  partner  is 
clothed  with  full  powers  of  all  the  partners,  and  is  authorized  to 
bind  the  firm  in  all  transactions.  This  power  and  authority  is 
based  upon  the  principle  of  agency.  But  one  partner  cannot^ 
against  the  opposition  of  another,  make  a  general  assignment  for 
the  benefit  of  a  portion  of  the  firm  creditors,  when  such  creditors, 
or  their  agent,  luive  notice  of  such  opposition.  Wilcox  et  oL  Vm 
Jackaonf  521. 
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PAETNERSHIP: 

1.  A  mining  partnership  is  held  to  exist  where  the  several  owners 
of  a  mine  co-operate  in  the  working  of  the  mine,  and  may  exist  as 
well  where  the  parties  have  an  interest  merely  in  the  working  of 
the  mine,  or  in  carrying  on  mining  operations,  as  where  they  own 
the  mine  itself.    Manville  v.  Parka  et  aZ.,  128. 

2.  A  partnership  may  be  implied  from  the  acts  of  the  parties,  aa 
well  as  by  express  intent  and  af^reement.    lb, 

8.  While  the  members  of  mming  partnerships  may  not  possess 
implied  authority  to  bind  the  company  by  a  promissory  note,  or 
for  money  borrowed  to  carry  on  the  business,  yet,  as  an  incident 
of  such  partnership,  they  have  authority  to  bind  each  other  by 
dealings  on  credit  for  the  purpose  of  working  the  mines,  if  it  ap- 
pears to  be  necessary  or  usual  in  the  management  and  course  of 
working  the  mines.    lb. 

4  The  authority  of  each  partner  to  bind  the  other  is  an  implied 
one,  and,  as  between  the  partners  themselves,  there  may  exist,  by 
express  agreement,  a  limitation  upon  the  general  implied  authority; 
but  third  persons  dealing  with  the  firm,  without  notice  of  such 
restrictions,  are  not  affected  thereby  with  respect  to  dealings  within 
the  scope  of  the  partnership  business.    lb. 

5.  To  maintain  an  action  at  law  for  the  balance  found  due  upK>n 
a  settlement  of  partnership  accounts,  an  averment  in  the  complaint 
of  the  settlement  is  essential,  and  without  such  averment  the  plead- 
ing is  fatally  defective.    Bean  v,  Oregg,  499. 

PARTNERSHIP  DEBTS: 

1.  The  equitable  doctrine  that  partnership  debts  are  joint  and 
several,  does  not  obtain  in  a  purely  legal  action.  Exchange  Bank 
V.  Ford  et  cU.,  814. 

PARTIES  TO  ACTIONS: 

1.  A  demurrer  for  misjoinder  of  parties  must,  under  the  code, 
state  specifically  in  what  the  misjoinder  consists.  Irwine  et  cU.  v. 
Wood  et  al,  477. 

2.  Upon  a  contract  expressing  a  several  liability  of  the  defend- 
ants, they  may,  under  the  code,  be  joined  in  an  action  thereon.  This 
construction  is  in  accord  with  the  reform  spirit  and  express  purpose 
of  the  code  practice.    lb. 

See  EQUITY,  2. 

PARTY  IN  INTEREST: 

1.  The  assignee  of  a  note  and  account  sued  upon  must  be  deemed 
"  the  real  party  in  interest,"  under  the  code,  even  though  the  con- 
sideration of  the  assignment  may  have  been  a  payment  to  the  as- 
signor after  recovery  in  the  suit  by  the  assignee.  Bassett  v.  Inman, 
270. 

See  DEED,  6. 

PATENT: 

1.  The  government  does  not  part  with  title  to  the  public  domain 
until  the  issue  of  a  patent  therefor ;  however,  when  such  patent 
has  issued,  the  title  conveyed  thereby  is  held  to  relate  back  to  the 
date  of  the  entry,  as  evidenced  by  the  certificate  thereof,  but  will  not 
relate  back  to  an  act  of  congress  authorizing  the  entry  merely. 
City  of  Denver  v.  Mullen  et  al.,  845. 

2.  A  patent  which  is  not  void  on  its  face  for  fraud  or  irregularity 
in  procuring  the  same  can  only  be  impeached  therefor  in  a  direct 
proceeding  to  set  it  aside.     Wella  v.  Francis  et  ai.,  896. 
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8.  If  a  pftlent  on  ite  faoe  ihows  that  ft  is  iflsned  under  and  in  pnr- 
0iianoe  or  certain  acts  of  congress,  and  it  is  true  that  such  acta 
ware  repealed  prior  to  the  application  therefor,  the  patent  is  void, 
and  may  be  impeached  in  a  court  of  law.  Sehwenke  v.  Uniati  D.  ^ 
E.  R.  Co,,  612. 

4.  Aa  act  of  oongross  containing  no  words  of  present  grant  does 
not  of  Itaeif  operate  aa  a  oonTeyanoe  of  the  legal  title  to  luuL    lb, 

PLA.OE  OF  TRIAL: 

1.  Under  section  28  of  the  code,  action  upon  a  contract^  wterein 
no  place  of  performance  is  specified,  may  be  brooi^t  in  ihe  oofontj 
where  the  plaintift  resides.    Bean  o.  Oregg^  499. 

PIjCADINO: 

1.  A  rule  ^plicable  to  every  system  of  pl<>adiag  is  that  a  demur- 
rer runs  through  the  whole  series  of  pleadings,  and  will  be  sustained 
to  the  first  defective  pleading.  Objections  are  not  waived  to  an 
answer  by  filing  a  demurrer  to  a  replication.  Brown  ei  oL  v. 
Tucker,  80. 

2.  The  code  requires  that  the  defendant's  answer  shall  contain  a 
qpeoific  denial  to  each  allegation  in  the  complaint  intended  to  be 
controverted,  and  every  material  allegation  not  controverted  shall, 
for  the  purposes  of  the  action,  be  taken  as  true ;  therefore,  held^  that 
an  averment  of  value  of  ^oods  and  damages  for  their  detention,  in 
the  complaint,  in  an  action  of  refrfevin,  are  material  allegation^ 
and  a  failure  to  deny  them  is  to  admit  them  to  be  true.  Ihtcher  v. 
iVirfc8,d2. 

8.  It  is  a  familiar  rule  that  evidence  cannot  be  given  of  facts  not 
alleged  in  the  pleadings,  and  that  neither  admissions  nor  stipniar 
tions  can  make  a  case  broader  than  it  is  by  allegation.  Neither 
can  a  party  have  reUef  beyond  what  the  avermeuts  of  his  pleadings 
entitle  him.    lb, 

4,  When  it  is  sought  to  recover  such  damages  as  are  not  the  usual 
and  natural  consequences  of  the  wrongful  act  complained  of,  the 
damages  must  be  specifically  set  forth,  that  the  defendant  may 
have  notice  of  the  facts  out  of  which  they  are  claimed  to  have 
arisen,  and  that  he  may  not  be  taken  by  surprise  at  the  trial    Hk 

6.  fSraud  must  be  specially  pleaded  in  an  answer  as  well  as  in  a 
complaint.    16. 

0.  There  is  no  such  thing  as  a  general  denial  in  pleading  under 
the  code ;  a  specific  denial  is  required  to  each  and  every  allegation 
in  the  complaint  intended  to  be  controverted.  In  an  action  on  a 
promissory  note  it  is  proper  to  plead  the  want  of  consideration  by 
specific  averment,  and  in  such  case  an  issue  is  formed  without  a 
reply.    Alden  v,  Carjfenter,  87. 

7.  Where  a  complaint  alleges  that  the  obstruction  on  the  track, 
which  caused  the  injury  complained  of,  was  on  the  track  by  negli- 
ffence  of  .the  company,  and  that  deceased  was,  at  the  time,  in  the 
discharge  of  his  duty,  exercising  due  care  and  skill,  a  demuner 
will  not  lie.     Wilson et  al.  v.  /).,  S.  P.  A  P.  R.  B.  Co,,  101. 

8.  A  court  of  equity  will  not  interfere  to  set  aside  a  conveyance 
on  the  ground  of  fraud,  at  the  suit  of  a  general  judgment  creditor, 
where  the  debtor  has  other  property  subject  to  execution ;  and,  in 
such  case,  a  bill  which  fails  by  proper  averment  to  allege  insolv- 
ency, or  facts  sufficient  to  indicate  that  the  judgment  cannot  be 
collected  without  equitable  aid,  is  fatally  defective;  and  the  defect 
Is  not  cured  by  evidence  of  insolvency.    Emery  v,  Yoimt,  107. 
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9.  Before  a  court  of  equitj  Is  authorised  to  caaoel  a  voluntarf 
conveyance  on  the  ground  of  fraud  upon  the  creditors  of  the 
muitor,  it  must  be  alleged  and  proved  that  debts  existed  at  the  time 
ttie  conveyance  was  made,  or  that  it  was  executed  with  a  view  to 
the  creation  of  future  oUigatlons.    lb, 

10.  In  such  case  the  question,  going  to  the  sufficiency  of  the  facts 
alleged  to  'constitute  a  cause  of  action,  can  be  raised  at  any  time. 
16. 

11.  In  case  of  attachment  lien,  where  conveyance  was  made  sub- 
sequent thereto,  an  averment  of  insolvency  is  not  necessary  in  suit 
to  cancel  ihe  conveyance;  for  though  the  debtor  may  be  abun- 
dantly able  to  satisfy  the  judgment,  he  will  not  be  permitted  by 
fraudulent  conveyance  to  defeat  or  destroy  the  specific  attachment 
lien  of  the  creditor.  The  latter  may  invoke  the  aid  of  equity  to  re- 
move the  obstruction  from  the  way  of  the  enforcement  of  his 
lien,  without  resortin^^  to  an  execution  or  other  l^gal  remedy.    Ib» 

13.  Under  the  practice  in  this  state  an  equitable  defense  mHy  be 
made  in  a  legal  action;  and,  therefore,  the  defense  that  an  as- 
signment by  a  surviving  partner  is  fraudulent  and  void  as  against 
an  unpreferred  creditor  may  be  interposed  in  a  legal  forum ;  and 
although  such  defense  be  not  averred  in  the  pleadings*  yet  if  plaint- 
iff establishes  the  same  in  making  out  his  case,  the  objection  that 
It  is  not  pleaded  in  the  answer  will  be  considered  as  waived,  and 
defendant  may  have  the  benefit  thereof.    8aM>ury  v.  EUUon^  107. 

18b  When  [Murtles  are  made  plaintiffs  to  an  amended  complaint 
the  presumption  obtains  that  all  consented  thereto,  otherwise  those 
not  coc8enting  would  have  been  joined  as  defendants  under  the 
code.    Sections  11,  13.     Weeae  et  al,  v.  Barker  et  cU.,  178. 

14.  The  statute  of  frauds  has  changed  the  rule  of  evidence,  not 
the  rule  of  pl^Euling.  A  plea  which  set  forth  a  contract  for'  the 
conveyance  of  real  estate  is  good  on  demurrer,  thoujg^h  it  does  not 
aver  that  the  contract  was  in  writing — it  not  appearing  in  the  plea 
that  it  was  not  in  writing.    Tueker  v.  JUtooniv,  S09. 

15.  Under  the  old  practice,  while  the  parts  of  each  plea  could 
not  be  repugnant  to  each  other,  still  separate  special  pleas  might 
be  inconsistent,  yet  not  render  the  pleadings  obnoxious  to  demur- 
rer,   lb. 

16.  The  failure  to  make  the  accord  a  full  satisfaction,  being  the 
fault  of  plaintiff,  defendant  was  not,  in  this  case,  precluded  from 
the  benefit  of  this  defense.    lb, 

17.  A  defendant  does  not  waive  his  ohjection  to  the  ruling  on 
demurrer  to  his  plea  of  accord  and  satisfaction  by  going  to  trial 
on  the  plea  of  nul  tiel  record.    lb. 

18.  Misjoinder  of  causes  of  action  is  ground  for  demurrer,  and 
unless  so  taken  advantage  of  cannot  be  made  available  in  this  court ; 
and  even  if  raised  by  demurrer,  the  objection  is  waived  by  answer- 
ing over.    Oreenv.  Taney,  278. 

19.  In  an  action  to  cancel  and  set  aside  a  deed  of  record,  on  the 
ground  that  it  was  rever  delivered,  abd  its  possession  procured  by 
the  grantee  by  fraud — the  grantee  being  dead,  his  heirs  are  neces- 
sary parties.  A  complaint  a^inst  the  executrix  only,  held  bad  on 
demurrer.    Snyder  v.  Vborhies,  296. 

20.  The  code  abolishes  forms  of  action  merely,  and  provides  a 
single  method  of  pleading.  It  does  not  undertake  to  do  away  With 
the  distinction  between  legal  and  equitable  causes  of  action.  It  is 
stil]  the  general  rule  that  equitable  relief  cannot  be  secured  unless 
an  equitable  cause  of  action  or  defense  appear  in  the  pleadings. 
Exchange  Bank  v.  Ford  et  a/.,  814. 
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21.  Under  an  indebitatus  count  properly  stated,  under  the  old 
system  of  practice,  plaintiff  might  recover  the  amount  due  him 
without  a  quantum  meruit  count,  althoufi^h  no  specific  sum  waa 
agreed  upon.  But  the  code  abolishes  these  distinctions  in  the 
forms  of  action,  and  only  requires  that  the  complaint  state,  in  con- 
cise languafjpe,  the  ultimate  facts  constituting  the  alleged  cauae  of 
action.    Lettensdorfer  v.  King,  436. 

22.  A  demurrer  for  misjoinder  of  parties  must,  under  the  code, 
state  specifically  in  what  the  misjoinder  consists.  Irwine  et  (mL  n, 
Wood  et  al,  477. 

23.  Upon  a  contract  expressing  a  several  llabQity  of  the  defend- 
ants, they  may,  under  the  code,  be  joined  in  an  action  thereon. 
This  construction  is  in  accord  with  the  reform  spirit  and  expreas 
purpose  of  the  code  practice.    lb, 

24.  Tlie  connected  structure  of  a  pleading  cannot  be  destroyed  or 
disjoined  at  the  pleasure  of  the  pleader,  and  its  disconnected  aver- 
ments separately  demurred  to.    Herfort  v,  Cramer,  483. 

25.  A  pleading,  to  be  subject  to  demurrer,  must  present  defects 
80  substantial  in  their  nature,  and  so  fatal  in  their  character,  as  to 
authorize  the  court  to  say  —  taking  all  the  facts  to  be  admitted  — 
that  they  furnish  no  cause  of  action  whatever.    lb, 

26.  A  defective  averment  may  sometimes  be  cured  by  verdict; 
but  the  entire  absence  of  a  material  averment  is  fatal  to  a  recovery. 
Bean  v.  Oregg,  499. 

27.  Where  a  complaint  failed  to  state  sufficient  facts  to  show 
wherein  the  refusal  of  defendant  to  remove  his  house  from  the 
ground  in  controversy  was  wrongful  or  unlawful,  or  that  the  dam- 
ages claimed  were  the  direct  result  of  a  wrongful  or  unlawful  dis- 
possession, occupation,  trespass  or  detention,  held  bad  on  demurrer. 
Brandenburg  v.  Miles,  537. 

28.  In  pleading  a  judgment  of  a  court  of  general  jurisdiction  it 
is  unnecessary  to  aver  that  the  court  had  jurisdiction,  and  the  pre- 
sumptions in  favor  of  jurisdiction  are  the  same,  whether  the  judg- 
ment relied  on  is  domestic  or  foreign  or  one  of  a  court  of  a  sister 
state.  If  the  court  had  no  jurisdiction,  that  fact  should  be  ra^ed 
by  defendant's  plea.    Bruckman  v.  Taussig,  561. 

29.  Interest  may  be  recovered  on  a  judgment  of  the  court  of  an- 
other state  without  any  averment  in  the  complaint  that  it  is  allowed 
by  the  statute  of  sthe  tate  in  which  it  was  recovered.    lb, 

80.  In  pleading,  ultimate  and  not  evidential  facts  must  be  stated. 
A  breach  must  be  stated,  or  there  is  no  cause  at  action  shown.  The 
essentia  facts  must  be  stated  in  unequivocal  language,  and  not  left 
to  be  inferred.  The  plaintiff  is  not  at  liberty  to  make  out  his  case 
by  proving  facts  not  alleged  in  his  complaint.  Saaonia  JL  db  R. 
Co,  V,  Cook,  669. 

81.  In  a  complaint  it  is  not  proper  to  anticipate  a  defense,  and, 
upon  motion  to  strike  out,  such  matters  should  be  rejected.  Brocks 
V,  Bates  et  dL,  576. 

82.  Where  a  plaintiff,  for  the  purpose  of  avoiding  defendant's  plea 
of  the  statute  of  limitations,  avers  in  his  replication  the  pendency  of 
voluntary  proceedings  under  the  bankrupt  law  by  the  defendant, 
the  claim  sued  upon  being  a  provable  one  in  the  bankruptcy  court, 
it  further  devolves  upon  plaintiff  to  also  sufficiently  aver  that  the 
same  has  not  been  proved  therein.    lb, 

83.  In  an  action  by  an  assignee  of  a  judgment,  an  averment  of 
the  assi^ment  of  the  judgment  is  necessary,  and  a  denial  of  the 
averment  necessarily  presents  a  material  issue.  Hughes  v.  Brewer^ 
583. 
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84.  The  defendant  has  the  right  to  controvert  and  put  in  issue 
every  material  averment  of  the  complaint.  This  is  to  oe  done  by 
means  of  specific  denials;  and  such  aenials  may  be  made  upon  in- 
formation and  belief,  when  the  facts  are  not  presumptively  within 
the  defendant's  knowledge.    lb. 

85.  Whether  an  assignment  of  a  judgment  is  bona  flde^  and  the 
plaintiff  the  owner  of  the  judgment  at  the  time  of  action  brought, 
are  facts  presumptivelv  within  the  knowledge  of  the  plaintiff,  l)ut 
not  presumptively  within  the  knowledge  of  the  defendant.    /&. 

86.  There  is  nothing  in  the  statute  requiring  the  jurisdictional 
averment  to  be  in  a  prescribed  form  in  an  action  in  a  county  court. 
The  requirements  of  the  statute  are  satisfied  by  averments  in  the 
complamt  which  are  equivalent  to  an  allegation  that  the  amount 
in  controversy  does  not  exceed  |2,000.    lb, 

POLICE  JUDGE:    See  MUNICIPAL  CORPORATIONS,  4,  5,  6, 

POSSESSION: 

1.  Where  property  is  found  by  the  officer  in  the  actual  custody 
of  the  person  named  in  his  execution,  the  levy  thereon  gives  the 
ofiicer  lawful  possession ;  and  in  such  case  a  demand  is  an  essential 
prerequisite  to  suit  in  replevin  against  the  officer.  But  when  the 
property  is  found  in  custody  of  a  stranger  to  the  writ,  the  officer's 
possession  under  his  levy  is  wrongful  and  no  demand  is  necessary. 
Stone  V,  O'Brien,  458. 

2.  Declarations  of  the  party  in  possession,  explanatory  of  the  pos- 
session, or  explanatory  of  the  title  he  is  claiming,  may  be  ^iven  in 
evidence  by  himself  or  those  holding  under  him,  where  either  of 
these  matters  is  properly  in  issue.  But  they  are  proof  only  that 
such  was  the  character  of  the  possession,  or  such  was  the  title 
claimed ;  they  are  no  evidence  of  the  title  actually  held ;  and  where 
the  issue  is,  not  what  was  the  nature  of  the  possession,  nor  what 
was  the  title  claimed,  but  which  party,  plaintiff  or  defendant,  was 
the  actual  owner,  such  declarations  are  not  admissible.    lb, 

POSSESSORY  ACTIONS: 

1.  The  rule  in  ejectment,  that  the  plaintiff  must  recover,  if  at  all, 
upon  the  strength  of  his  own  title,  and  not  upon  the  weakness  of 
that  of  his  adversary,  is  held  not  to  apply  to  i>ossessory  actions  for 
mining  claims,  where  neither  party  has,  strictly  speaking,  any 
le^  title,  but  where  the  prior  possession  of  the  plaintiff  is  pittea 
against  the  present  possession  of  the  defendant.  Strepey  et  cU,  v» 
Stark  et  al„  614. 

2.  Under  location  statutes,  to  constitute  such  possession  as  wiU 
give  the  locator  a  right  to  mineral  lands  before  patent  issues, 
neither  residence  on  the  promises,  nor  continuous  actual  occupa- 
tion, nor  that  kind  of  possession  denominated  posaeasio  jpedis,  is 
required.    lb, 

PRACTICE: 

1.  Whether  the  promise,  its  Identity  with  the  debt  being  assumed 
or  established,  is  sufficient  to  take  a  case  out  of  the  bar  of  the  stat- 
ute of  limitations,  is  a  question  of  law  for  the  court.  Whether  the 
words  of  acknowledgment  or  promise,  when  not  expressly  refer- 
ring to  the  debt  sought  to  be  recovered,  are  to  be  deemed  as  refer- 
ring to  such  debt,  is  usually  a  question  of  fact  for  the  jury.  Jlfor- 
rell  v.  Ferrier,  22. 
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2.  It  18  error  to  allow  an  answer  to  a  h jpotbetical  qnestion  whi<A 
does  not  oonform  to  the  facts  in  evidence.    WeUt  eioLtf.  Ataau, 

8.  Under  the  code  (1977,  sees,  481,  4^),  a  Jndge  who,  before  he 
went  npon  the  bench,  was  of  counsel  in  a  case,  is  disqualified  from 
presiding  at  the  trial  unless  all  parties  consent  that  he  may.  And 
m  such  case  it  is  his  imperative  duty  (if  oountj  judee),  of  his  own 
motion  or  on  suggestion,  to  certify  the  case  to  the  district  court, 
without  requiring  petition  for  change  of  yenue  under  the  statute^ 
(TConndl  v.  Oavett,  4a 

4.  The  well-settled  rule  of  law  relating  to  all  irregularities  in  the 
proceedings  of  arbitrators,  which  are  not  jurisdictional,  is  that  an 
objection,  to  be  availing,  must  be  seasonably  made.  If  a  party, 
knowing  of  an  irregularity,  in  order  to  avail  himself  of  all  chances 
of  an  award  in  his  favor,  remains  silent,  and  permits  the  investi- 
gation to  proceed,  and  mone^  to  be  expended,  etc.,  he  will  not 
afterwuds  be  heard  to  question  the  validity  of  an  unfavorable 
Awu^,  on  the  ground  of  such  irregularity.  i%e  Qlan-BendRry  C. 
M.  Co.  V.  Meyer  M.  Co»,  61. 

5.  The  failure  of  one  of  a  board  of  arbitrators  to  attend  a  meet- 
ing, when  no  final  action  was  taken,  was  a  mere  irregularity,  and 
not  jurisdictional,  it  appearing  that  all  the  arbitrators  were  present 
at  the  last  meetiuflr,  and  all,  with  the  whole  evidence  before  them, 
consulted  and  deliberated  together  concerning  their  award.    lb. 

8.  A  party  is  estopped  from  taking  advantage  of  an  error  in  the 
ord^of  introducing  evidence,  for  which  error  he  himself  is  respon- 
aible.    Richard»on  v.  Brieher^  58. 

7.  Under  the  code  (section  141,  Code  of  1888)  suit  may  be  brought 
upon  an  injunction  bond  in  the  first  instance  against  the  principal 
and  sureties,  and  the  damages  assessed  and  awanied  in  such  action. 
Ducket  et  dL  v.  Price  ei  al.^  84. 

8.  Where  a  defendant  filed  an  affidavit  in  support  of  a  motion 
for  continuance  on  the  ground  of  the  absence  of  a  witness,  and 
the- plaintiff  offered  to  admit  that  the  witness,  if  present,  would 
swear  to  what  was  stated  in  the  affidavit,  and  the  motion  being  de- 
nied, hdd,  not  error.    Alden  v.  Carpenter,  87. 

9.  Admitting  the  testimony  of  an  absent  witness  in  order  te 
avoid  a  continuance  is  not  to  Be  taken  as  an  admission  of  the  troth 
of  such  testimony ;  nor  does  such  admission  preclude  the  party  ad- 
mitting it  from  rebutting  the  same  on  trial.    lb. 

10.  A  mere  irregularity  in  the  order  of  proceeding  in  the  trial 
court,  and  which  could  not  have  prejudiced  the  appellant,  is  not 
assignable  for  error.    lb. 

11.  Objection  on  the  ground  of  variance  between  the  complaint 
and  the  proof  comes  too  late  when  made  for  the  fint  time  in  the 
supreme  court.    Smith  v.  Roe,  95. 

12.  The  taking  a  default  against  a  defendant  upon  failure  to 
plead  is  a  privilege  of  the  plaintiff,  and,  if  he  chooses  to  waive  it 
previous  to  trial,  it  is  not  a  matter  of  which  the  party  in  default 
can  complain.    ManvUle  v.  Parka  et  aZ.,  128. 

18.  Under  section  75  of  the  code,  a  county  court  may  reinstate  a 
cause  after  the  expiration  of  the  term  at  which  it  was  dismissed, 
and  a  district  court  has  no  power,  in  a  collateral  proceeding,  to 
pass  upon  the  vaUdity  of  an  order  made  by  the  county  judge  rein- 
stating a  cause  upon  the  docket  of  the  county  court.  Hughes  tK 
Cumminge  et  oZ.,  188. 

14.  In  a  proceeding  under  a  statute  affording  a  provisionsd  rem- 
edy for  a  special  purpose,  the  same  principles  must  apply  which 
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are  applicable  to  ordinary  actions  where. the  court  has  judicially 
ascertained  that  it  is  without  jurisdiction  of  the  subject^n^atter  of 
the  action.  In  such  case,  whether  there  is  disclosed  a  want  of 
jurisdiction  ah  initio^  or  whether  the  matter  made  to  appear  oper- 
ates as  a  divestiture  of  a  jurisdiction  rightfully  acquired  or  as- 
sumed in  the  beginning,  it  is  tlie  duty  of  the  court  to  dismiss  the 
action.    The  Denver^  W,  <fe  P.  J^v  Co.  v.  Churchy  143. 

15.  In  such  case  the  costs  held  to  be  rightfully  taxed  a^inst  the 
party  bringing  the  action  in  the  county  court  when  it  nught  have 
been  brought  and  determined  in  the  district  court,  which  hod  con- 
current and  unlimited  jurisdiction  in  such  cases.    Id. 

16.  Where  an  amount  is  acknowledged  in  the  pleadings  to  be 
due  plaintiff,  it  is  error  to  find  a  verdict  or  render  a  judgment  for 
a  less  amount  than  that  admitted  by  the  pleadings.  Coffnian  et  dL 
V.  Brown,  147. 

17.  It  is  not  error  to  permit  an  answer  to  be  filed  after  the 
statutory  period  for  answering  has  expired  —  no  default  having 
been  entered.  Qucsre,  whether  the  code  renders  it  necessary  in 
such  case  to  obtain  leave  of  the  court  to  file  answer.  Sieber  A  al, 
t7.  FrxYik  et  al.,  148. 

18.  In  purely  equitable  cases,  the  trial  must  be  to  the  court,  unless 
both  parties  consent  to  a  trial  by  a  jurv.  Neither  the  chapter  on 
references,  nor  any  other  provision  of  the  code,  operates  to  deprive 
the  court  of  the  right,  in  such  cases,  to  direct,  upon  its  own  mo- 
tion, the  taking  and  reporting  of  the  evidence'  by  a  referee.  The 
trial  may  be  upon  proofs  thus  takeji,  or  upon  testimony  given  in 
open  court.    lb. 

19.  The  pronouncing  of  judgment  is  a  judicial  act ;  the  entry  of 
record  thereof  is  a  ministerial  duty.  The  judgment  is  complete 
when  properly  declared,  though  the  mechanical  act  of  recording  the 
same  has  not  been  performed.  It  is  not  essential  that  this  be  done 
in  term  time.    lb. 

20.  Where  a  cause  is  tried  to  the  court  upon  proofs  taken  by  a 
referee  or  master,  it  is  the  duty  of  the  supreme  court  to  sift  and 
weigh  all  the  evidence,  with  a  view  to  a  just  determination,  unin- 
fluenced by  the  proposition  that  the  court  below  had  superior  ^utili- 
ties to  judge  of  the  credibility  of  witnesses,  and  the  judgment  will 
be  reversea  if  not  supported  by  the  weight  of  evidence.    lb. 

21.  Under  the  practice  in  this  state  an  equitable  defense  may  be 
made  in  a  legal  action ;  and,  therefore,  the  defense  that  an  assign- 
ment is  fraudulent  and  void  as  against  an  unpref  erred  creditor  may 
be  interposed  in  a  legal  forum.    Salsbxiry  v.  Ellison,  167. 

22.  Although  such  defense  be  not  averred  in  the  pleadings,  yet  if 
plaintiff  establishes  the  same  in  making  out  his  case,  the  objection 
that  it  is  not  pleaded  in  the  answer  will  be  considered  as  waived,, 
and  defendant  miay  have  the  benefit  thereof.    26. 

28.  When  parties  are  made  plaintiffs  to  an  amended  complaint  the 
presumption  obtains  that  all  consented  thereto,  otherwise  those 
not  consenting  would  have  been  joined  as  defendants  under  th& 
code.    Sections  11,  13.     Weese  et  cu.  v.  Barker  et  al.,  178. 

24.  If  a  judgment  entered  in  a  cause  does  not  put  an  end  to  the- 
action,  but  leaves  something  further  to  be  done  before  the  rights  of 
the  partieB  are  determined,  it  is  interlocutory  and  not  final.    To  be 
final  it  must  end  the  particular  suit  in  which  it  is  entered.     Dwting 
V.  Nelson,  184. 

25.  Where,  on  error  to  a  countv  court,  the  record  shows  that  tes- 
timony was  produced  on  the  trial  in  support  of  the  complaint,  but 
has  not  been  preserved,  and  the  finding  and  judgment  having;  been.. 
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for  the  plaintiff,  the  presamption  obtainB  that  the  allegations  of 
fact  on  part  of  the  plaintiff  were  duly  proven.    lb. 

26.  The  unsworn  declarations  of  parties  touching  their  qualifica- 
tions as  voters,  after  the  election,  and  who  were  not  present  at  the 
trial  to  contradict  or  explain  such  declarations,  hdaix>  have  been 
properly  excluded  as  mere  hearsay.  People  ex  rel,  v.  Commissionerg 
of  Orand  Co,,  190. 

27.  It  is  within  the  discretion  of  the  court  to  refuse  an  attach- 
ment for  a  witness,  who,  after  being  subpoenaed,  refuses  to  attend 
and  testify;  and  the  refusal  of  the  court  to  issue  an  attachment 
will  not  warrant  this  court  in  reversing  the  finding,  in  the  absence 
from  the  record  of  what  it  was  expected  to  prove  by  such  witness. 
lb. 

28.  Parties  have  the  undoubted  right  to  submit,  br  agreement,  any 
issues  of  fact,  equitable  or  legal,  to  a  jury  for  determination,  and 
having  done  so,  they  will  noi  afterwards  be  heard  to  complain. 
Qreen  v.  Taney,  278. 

29.  Except  in  certain  specified  cases,  the  court  has  no  power  to 
vacate  a  judgment  after  the  term  at  which  it  was  rendered.  Ex- 
change Bank  v.  Ford  et  at.,  814. 

80.  The  court,  in  furtherance  of  justice,  may,  in  its  discretion, 
allow  the  usual  order  of  introducing  testimony  to  be  departed 
from.  When  the  defense  relies  upon  expert  testimony,  it  is  entitled 
to  put  it  in  after  all  the  evidence  bearing  on  the  question  offered 
by  plaintiff.  And  if  the  court  allows  plaintiff  to  vary  the  state  of 
facts  after  the  expert  testimony  has  been  heard,  the  expert  wit- 
nesses may  be  recalled.  If  no  offer  to  recall  them  be  made,  the  case 
will  not  be  reversed.     City  of  Denver  v.  Dunamore,  328. 

81.  A  liberal  construction  must  be  ^iven  to  the  provisions  of  the 
Civil  Code,  to  the  end  that  the  legislative  intent  may  be  made 
effectual.  Under  section  116,  the  proceeds  of  attache<l  property 
may  be  prorated  between  the  creditors  therein  specified  —  the 
words  *'  returned  to  the  same  term  of  the  court  to  which  they  are 
returnable,"  being  interpreted  to  mean  and  apply  to  all  writs  of 
attachment  which  are  in  fact  returned  to  at  or  during  the  same 
term  of  the  court,  at  or  during  which  they  may  be  properly 
returned,  after  service  according  to  law.  DanieU  et  aL  v.  Lewis  et 
al.,  430. 

82.  Under  an  indebitatus  count  properly  stated,  under  the  old 
system  of  practice,  plaintiff  might  recover  the  amount  due  him 
without  a  quantum  meruit  count,  although  no  specific  sum  was 
agreed  upon.  But  the  code  abolishea these  distinctions  in  the  forms 
of  action,  and  only  requires  that  the  complaint  state,  in  concise 
language,  the  ultimate  facts  constituting  the  alleged  cause  of 
action.    Leitensdorfer  v.  King,  436. 

83.  Upon  a  contract  expressing  a  several  liability  of  the  defend- 
ants, they  may,  under  the  code,  be  joined  in  an  action  thereon. 
This  construction  is  in  accord  with  the  reform  spirit  and  express 
purpose  of  the  code  practice.    Irunne  et  al.  v.  Wood  et  oL,  477. 

84.  A  separate  judgment  may  be  proper,  and  may,  in  some  cases, 
be  necessary,  whenever  a  several  suit  might  have  been  brought 
lb, 

85.  Under  section  28  of  the  code,  action  upon  a  contract,  wherein 
no  place  of  performance  is  specified,  may  be  brought  in  the  county 
where  the  plaintiff  resides.    Bean  v.  Qregg,  499. 

86.  The  code  (1883,  section  887}  provides  that  printed  copies  in 
volumes  of  statutes,  or  other  written  law  of  any  other  state  or  ter- 
ritory or  foreign  government,  purporting  or  proven  to  have  been 
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published  by  the  authority  thereof,  shall  be  admitted  by  courts  on 
all  occasions  as  presumptive  evidence  of  such  laws.  Bruckman  v. 
Taussig,  561. 

37.  In  Colorado  there  are  two  different  proceedings  by  certiorari: 
One  to  review  the  action  of  an  inferior  tribunal,  board  or  officer; 
the  other  to  secure  the  trial  de  novo  of  causes  previously  heard  by 
justices  of  the  peace.    Small  et  aL  v,  Bisehelberger^  563. 

38.  Where  the  plaintiff,  in  action  pending  before  a  justice  of  the 
peace,  agrees,  for  a  valuable  consideration,  to  dismiss  the  action, 
and  the  defendant  performs  his  part  of  the  contract,  but  the  plaint- 
iff, in  violation  thereof,  proceeds  to  judgment  without  defendant's 
knowledge,  and  purposely  withholds  execution  and  levy  until  the 
time  for  appeal  has  expired,  the  defendant  may  have  his  remedy 
by  certiorari,    lb. 

89.  Upon  motion  to  qjissh  the  writ  of  certiorari  the  averments 
thereof  are  admitted  as  m  case  of  demurrer.    Ih. 

40.  Under  the  statute,  no  issue  can  be  made  or  tried  as  to  the 
truthfulness  of  those  averments  in  the  petition  which  give  the  court 
jurisdiction,  through  the  proceeding  by  certiorari,  to  try  the  cause 
de  novo;  the  respondent's  rights  seem,  in  this  particular,  to  be  pro- 
tected by  the  bond  required  of  the  petitioner,  and  the  liability  of 
the  latter  to  prosecution  for  perjury  if  these  averments  are  know- 
ingly false.    lb, 

41.  The  court  in  bankruptcy  may,  under  the  statute,  upon  appli- 
cation of  the  bankrupt,  restrain  proceedings  of  a  creditor  in  the 
state  court,  upon  a  provable  claim,  where  there  has  been  no  unrea- 
sonable delay  by  the  bankrupt  in  procuring  his  discharge.  But  if 
the  bankrupt  neglects  to  invoke  the  aid  of  the  bankruptcy  court  in 
that  way,  no  valid  objection  exists  to  the  state  court  adjudicating 
the  question  when  properly  presented  therein.  Brooks  v.  Bates 
et  al.j  576. 

42.  A  referee  was  directed  to  try  the  issues  presented  and  report 
findings  upon  the  law  and  facts ;  exceptions  were  reserved  and  sub- 
sequently overruled,  and  judgment  entered  by  the  coui^t  on  the 
referee's  report;  but  no  exceptions  being  reserved  either  to  the 
ruling  upon  the  issues  presented  by  the  report  and  the  exceptions 
thereto  nor  to  the  final  judgment  rendered  by  the  court,  held  that 
this  court  is  precluded  from  reviewing  the  judgment  on  the  evi- 
dence.   Poire  V.  Rocky  Mountain  T,  Co,,  588. 

'  43.  Cases  frequently  arise  wherein  it  becomes  the  dutv  of  the 
trial  court  to  determine  the  question  of  the  negligence  of  the  party 
as  a  matter  of  law.  But  where  the  conclusion  from  the  evidence 
is  fairly  debatable,  or  rests  in  doubt,  the  question  of  negligence  is 
always  for  the  jury.     Colorado  Cent  B,  E,  Co.  v.  Martin,  693. 

44.  To  warrant  the  court  in  instructing  the  jury  that  a  party  was 
^ilty  of  negligence,  the  case  must  be  such  as  to  allow  no  other 
mf erence  from  the  evidence.    lb. 

45.  Error  cannot  be  maintained  upon  the  refusal  of  the  court  to 
^ive  an  instruction  not  applicable  to  the  case  made  by  the  evidence. 

Walt  V.  Hartzell  et  at,  601. 

46.  Under  section  74  of  the  code,  as  amended,  upon  the  overruling 
of  a  demurrer  to  a  complaint  during  term,  the  court  shall,  by  order, 
fix  the  time  to  answer.    lb, 

47.  In  a  petition  for  change  of  venue,  either  in  respect  to  the 
prejudice  of  the  judge  or  the  inhabitants  of  the  county,  sufficient 
facts,  beyond  the  bare  allegation  of  prejudice,  should  be  set  out 
by  the  petitioner,  from  which  the  court  may  be  able  to  judge  of 
the  probable  truth  or  falsity  of  the  averments.    lb. 
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practice  in  criminal  cases: 

1.  While  a  court  may,  upon  its  own  motion,  or  upon  the  appli- 
cation of  a  juror,  exercise  its  discretion  in  the  matters  of  excuse 
or  exemption,  and  if  a  juror  be  excused  for  an  insufficient  cause,  it 
is  not  ground  of  reyersal,  yet  the  rule  cannot  be  extended  to  a  chal- 
lenge for  cause  and  judgment  thereon.    Moaney  v.  The  People^  218. 

2.  Every  person  charged  with  a  felonious  crime  is  entitled  to  a 
list  of  the  jurors  comprising  the  regular  panel  previous  to  his  ar- 
raignment. The  prisoner  has  the  right  to  object  to  the  depletion  of 
the  regular  panel  on  insufficient  grounds.    A, 

8.  An  indictment  which  charges  that  "K.  *  *  *  and  one 
Martha  E.  did  then  and  there  unlawfully  live  together  in  an  open 
state  of  fornication,"  is  good.    King  v.  The  PeapUj  224. 

4.  Evidence,  uncontradicted,  that  *'  K.  told  me,  after  the  indict- 
ment was  found,  that  he  did  not  see,  as  she  was  a  public  woman, 
why  he  should  be  prosecuted  for  sleeping  with  her  any  more  than 
other  men  who  went  to  the  row  and  slept  wiUi  other  women,"*  is 
sufficient  to  justify  the  court  and  jury  to  conclude  the  "  overt  act " 
was  committed.    /&. 

5.  An  indictment  for  a  statutory  offense  is  sufficient  which 
charges  tlie  otfense  in  the  language  of  the  statute,  or  so  plainly 
that  the  nature  of  the  offense  can  be  easily  understood  by  tl^  jury. 
Cohen  v.  The  People^  276. 

6.  Upon  the  trial  of  one  indicted  for  forgery  it  is  not  error  to 
admit  evidence  tending  to  prove  that  the  defendant  uttered  or 
passed  the  forged  instrument.    16. 

7.  The  statute  makes  the  offense  of  foigery  to  consist  in  the 
forging  or  counterfeiting  the  handwriting  of  another  with  the  in- 
tent to  damage  or  defraud  some  person.    J&. 

8.  The  justices  of  the  supreme  court,  acting  singly  out  of  term, 
are  without  juri^iction  to  issue  writs  of  habeas  oorptis,  or  to  hear 
and  determine  matters  arising  thei*eon,  notwithstanding  the  au- 
thority attempted  to  be  conferred  by  the  statute  on  habeas  corpus. 
In  re  Oarvey,  602. 

9.  The  proceeding  by  habeas  corpus  is  the  proper  remedy,  under 
the  statute  of  this  state,  to  protect  the  right  of  persons  charged 
with  the  higher  class  of  crimes  to  a  speedy  trial,  according  to  law. 
lb. 

10.  In  this  case  there  were  four  successive  terms  of  the  district 
court,  and  one  of  the  criminal  court,  to  which  the  case  had  been 
transferred,  at  each  of  which  the  court  had  jurisdiction;  at  any 
one  of  the  terms  tlie  petitioner  might  have  been  tried,  but  was  not; 
the  failure  to  try  did  not  happen  on  the  petitioner's  application,  he 
beinf^  in  custody  the  entire  time.  Held^  under  the  General  Statutes 
(section  1616),  upon  which  the  petition  is  based,  that  the  petitioner 
be  discharged.    lb, 

PRACTICE  IN  THE  SUPREME  COURT: 

1.  Where  a  transcript  does  not  purport  to  give  all  the  instruc- 
tions given  on  behalf  of  either  party,  and  the  appellant  admits  that 
other  instructions  were  given,  the  supreme  court  cannot  be  advised 
that  the  refused  instructions  contain  any  correct  proposition  of 
law,  applicable  to  the  case,  which  was  not  given  to  the  jury.  For 
the  same  reason  the  form  of  a  judgment  being  omitted  from  the 
transcript,  objection  to  it  will  not  be  considered.  Tucker  v.  PiarkSy  62. 

2.  In  an  adjudication  by  a  referee,  under  the  statute  as  to  prior- 
ity of  water  rights,  the  decree  may  be  modified  for  error  of  the 
referee  in  his  judgment  upon  the  weight  of  the  testimony.  Dorr 
V.  Hammondt  79. 
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8.  A  mere  irregularity  in  the  order  of  proceeding  in  the  trial 
court,  and  which  could  not  have  prejudiced  the  appellant,  is  not 
assignable  for  error.    Alden  v.  Carpenter,  87. 

4.  Objection  on  the  ground  of  rariance  between  the  complaint 
and  the  proof  comes  too  late  when  made  for  the  first  time  in  the 
supreme  court.    Smith  v.  Roe,  05. 

5.  Where  a  cause  is  tried  to  the  court  upon  proofs  taken  by  a  ref- 
eree or  master,  it  is  the  duty  of  jthe  supreme  court  to  sift  and  weigh 
all  the  evidence,  with  a  view  to'a  just  determination,  uninfluenced 
by  the  proposition  that  the  court  below  had  superior  facilities  to 
judge  of  the  credibility  of  witnesses,  and  the  judgment  will  be  re- 
versed if  not  supported  by  the  weight  of  evidence.  Sieber  et  al,  v. 
Frink  et  erf.,  148. 

6.  A  judgment  will  not  be  reversed  for  errors  which  could  not 
have  prejudiced  the  appeUant.    De  Lappe  v,  Sullivan,  182. 

7.  Matters  may  occur  subsequent  to  judgment  which  operate  to 
waive  the  right  to  have  the  judgment  reviewed  on  appeal  or  writ 
of  error.  When  such  matters  appear  of  record,  the  objection  is 
properly  raised  by  a  motion  to  dismiss ;  but  when  they  do  not  so 
appear,  the  objection  must  be  raised  by  a  plea  in  bar  of  the  pro- 
ceedlDgs  in  error.    Atkinson  et  al.  v.  Tabor  et  al.,  196. 

8.  Where  the  parties  to  be  affected  adversely  by  the  relief  sought, 
on  error  to  the  supreme  court,  are  not  before  the  court,  the  supreme 
court  will  not  review  the  rulings  and  judgment  of  the  coiut  be- 
low.    Chapman  et  al.  v.  Pocock  et  oZ.,  204. 

9.  The  supreme  court  will  not  review  questions  not  properly 
raised  by  specific  assignment  of  error.     KiskcLdden  v,  Allen,  206. 

10.  The  supreme  court  will  not  consider  errors  not  excepted  to 
below.  It  is  the  province  of  the  jury  to  determine  the  weight  of 
testimony  when  conflicting.    Balph  v.  Weary,  217. 

11.  Where  the  plaintiff  failed  to  present  in  the  court  below  the 
fact  that  a  part  of  the  debt  in  suit  was  the  purchase  price  for  the 
property  attached,  as  against  the  statutory  exemption  claimed,  he 
cannot  raise  it  for  the  first  time  in  the  supreme  court.  Bassett  v. 
Inman.  270. 

12.  The  supreme  court  will  only  interfere  with  the  finding  of  a 
jury  on  the  evidence,  when,  upon  the  whole  record,  it  appears  that 
the  jury  acted  so  unreasonably  in  weighing  testimony  as  to  suggest 
a  strong  presumption  that  their  minds  were  swayed  by  passion  or 
prejudice,  or  that  they  were  governed  by  some  motive  other  than 
that  of  awarding  Impartial  justice  to  the  contending  parties.  Oreen 
V.  Tarieu,  278. 

18.  Tne  supreme  court  may  reverse,  and  direct  what  judgment 
shall  be  entered  in  the  court  below.     Tucker  v.  Parks,  298. 

14.  When  there  is  no  substantial  conflict  in  the  evidence  as  to  a 
material  fact,  and  the  jury  find  contrary  thereto,  it  wiU  be  as- 
sumed that  they  misunderstood  the  evidence,  or  misapprehended 
its  scope  and  effect.  In  such  case  the  verdict  should  be  set  aside 
and  a  new  trial  granted.    Rankin  v.  Thompson  et  al.,  881. 

15.  A  party  may  not  take  advantage  of  an  erroneous  instruction 
given  in  his  favor,  and  by  which  he  could  not  have  been  preju- 
diced.   Leitensdorfer  v.  King,  436. 

16.  The  supreme  court  will  not  interfere  with  the  finding  of  a  jury 
upon  a  disputed  question  of  fact,  in  connection  with  which  there 
is  a  material  confTict  in  the  testimony,  unless  such  finding  is  so  un- 
reasonable as  to  create  a  strong  presumption  that  they  were  in  some 
way  misled,  or  were  controlled  oy  improper  motives,  or  influenced 
by  passion  or  prejudice,     lb. 
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17.  The  justices  of  the  supreme  court,  acting  singly  out  of  term, 
are  without  jurisdiction  to  issue  writs  of  habSis  corpus,  or  to  hear 
and  determine  matters  arising  thereon,  notwithstanding  the  au- 
thority attempted  to  be  conferred  by  the  statute  on  hdbms  corpus. 
In  re  Qai^ey,  502. 

18.  In  the  supreme  court  briefs  must  be  filed  in  accordance  with 
the  orders  entered,  or  the  causes  will  be  subject  to  dismissal  for 
want  of  prosecution.  The  Denver,  W,  <fc  P.  Ry  Co.  v.  Woy  et  oL, 
556. 

19.  A  referee  was  directed  to  try  the  issues  presented  and  report 
findings  upon  the  law  and  facts ;  exceptions  were  reserved  and  sub- 
sequently overruled,  and  judgment  entered  by  the  court  on  the 
referee's  report ;  but  no  exceptions  being  reserved  either  to  the  rul- 
ing upon  tne  issues  presented  by  the  report  and  the  exceptions 
thereto  nor  to  the  final  judgment  rendered  by  the  court,  hda  that 
the  supreme  court  is  precluded  from  reviewing  the  judgment  on 
the  evidence.    Poire  v.  Rocky  Mountain  T,  Co.,  588. 

PRINCIPAL  AND  AGENT:    See  AGENTS. 

PRIVATE  PROPERTY:    See  DAMAGES,  5,  6,  7,  8.  9,  10. 

PROCESS: 

1.  In  obtaining  constructive  service  of  process  bv  publication,  a 
strict  compliance  with  the  method  pointed  out  by  the  statute  must 
be  observed.    Israel  v.  Arthur,  5. 

2.  If  the  record,  being  offered  in  evidence,  shows  affirmatively 
that  the  statute  requiring  service  by  publication  was  not  complied 
with,  it  may  be  attacked  in  a  collateral  proceeding,  and  the  recital 
therein  that  service  was  had  does  not  change  the  rule.    lb. 

8.  Where  service  by  publication  is  relied  upon,  it  must  be  in  a  case 
and  under  circumstances  wherein  that  mode  of  acquiring  jurisdic- 
tion is  authorized  by  the  statute,  and  the  material  requirements  of 
the  statute  must  be  complied  with.*   Brown  v.  Tucker,  30. 

4.  Where  service  is  obtained  by  publication  of  the  summons, 
the  defendant  has  forty  days  to  answer  the  complaint  after  the 
service  is  complete.    lb. 

5.  Errors  in  the  service  of  summons  by  publication  may  be 
waived  by  the  appearance  and  answer  of  defendant  to  the  merits. 
The  New  York  <fc  B.  M.  Co.  v.  GiU,  100. 

6.  Under  the  statutes  of  this  state  the  service  of  a  summons  by  a 
plaintiff  in  the  cause  is  void,  and  a  judgment  entered  in  the  ab- 
sence of  the  defendant  and  upon  such  service  is  a  nullity.  Toen- 
niges  v.  Drake,  471. 

PROMISSORY  NOTES: 

1.  **  On  or  before  March  12,  1882, 1  promise  to  pay  to  the  order 
of  A.  two  hundred  dollars,  at  the  City  National  Bank,  with  interest 
at  ten  per  cent,  per  annum,  value  received.  This  note  becomes  due 
and  payable  when  (if  before  March  12,  1882)  A.,  B.  &  Co.  shall  dis- 
pose of  a  part  or  all  their  interest  in  the  New  York  Hotel,  or  when 
the  interest  of  B.  may  be  sold  or  disposed  of,"  held,  to  be  a  prom- 
issorv  note  and  not  affected  by  the  contingency  appended.  Kis- 
kadaen  v.  Allen,  206. 

2.  When  a  party  indorses  a  note  at  the  time  it  is  made,  and  be- 
fore delivery  to  the  payee,  and  with  a  clear  understanding  that  the 
note  would  not  be  accepted  unless  so  indorsed,  the  party  so  in- 
dorsing such  note  will  be  considered  as  a  joint  maker,  and  may  not 
set  up  want  of  consideration  moving  to  Imn.    lb. 
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quo  warranto: 

1.  Where  a  banking  corporation,  under  the  statute,  fails  within 
.the  period  of  one  year  from  its  organization  to  pay  up  its  entire 
capital  stock  in  cash,  its  charter  is  liable  to  forfeiture.     The  People 
ex  rel.  v.  City  Bank^  226. 

2.  The  doctrine  of  this  court  is  that  section  21,  article  5,  of  the 
constitution  of  this  state  contains  a  mandatory  declaration  of  an 
essential  condition  to  the  validity  of  legislative  enactments,  and 
that  so  much  of  any  act  as  is  not  directly  germane  to  the  subject 
expressed  in  the  title  is  without  force.  The  People  ex  rd,  v,  Flem- 
ing et  al,,  2S0. 

^  &  The  repealing  clause  of  a  statute  is  to  be  understood  as  de- 
signed to  repeal  all  conflicting  provisions  in  order  that  the  new 
statute  can  have  effect  And  when  the  statute  itself  is  held  to  be 
invalid,  nothing  can  conflict  with  it  and  therefore  nothing  is  re- 
pealed,   lb. 

4.  Articles  of  incorporation  which  declare  an  intention  to  create  a 
company  *'  for  the  purpose  of  locating,  building,  owning  and  main- 
taining a  union  depot  for  railroads,  in  the  city  of  Denver,  Arapahoe 
county,  in  said  state ;  and  for  the  location,  building,  owning  and 
maintaining  as  many  different  lines  of  railroad  from  said  depot  to 
the  exterior  boundaries  of  the  city  of  Denver,  as  may  be  necessary 
for  the  accommodation  and  use  of  the  different  railroad  companies 
making  said  city  a  point  of  delivery  for  freight  and  passengers," 
heldf  in  an  action  in  the  nature  of  a  quo  warranto,  not  to  inaicato 
an  attempt  to  create  an  ordinary  railroad  company,  under  sec.  338 
et  8eq,f  General  Statutes.  People  ex  rel,  Bernard  v,  Cheennan  et 
al.,  876. 

5.  In  this  state  a  substantial  compliance  with  the  provisions  of 
the  general  law  is  an  essential  prerequisite  to  the  creation  of  a 
private  corporation,  and  a  failure  to  comply  therewith  in  any 
material  particular  is  ground  for  the  impeachment  of  corporate  ex- 
istence, in  an  appropriate  proceeding  prosecuted  by  the  proper 
authority.    lb, 

6.  The  failure  of  the  notary  public  before  whom  articles  of  in- 
corporation are  acknowledged,  to  certify  that  the  parties  acknowl- 
edging the  same  are  personally  known  to  him,  is  not  fatal.  A  cer- 
tificate that  the  persons  whose  names  are  signed  to  the  articles 
(giving  them)  appeared  before  the  notary  and  acknowledged  the 

same,  is  sufficient.  Neither  the  provisions  of  the  statute  as  to  the 
acknowledgment  of  deeds,  nor  the  reasons  therefor,  apply  to  the 
acknowledgment  of  articles  of  incorporation.    lb, 

RAILROADS: 

1.  Abutting  lot  owners  have  a  peculiar  interest  in  the  street  not 
shared  by  others.  Their  easement  is  property  within  the  meaning 
of  our  constitution,  and  any  interference  therewith  which  results 
in  injury  will  (with  certain  exceptions)  be  justly  compensated  — 
there  being  a  damaging,  if  not  a  taking,  of  private  property.  What- 
ever interference  with  the  street  permanently  diminishes  the  value 
of  their  premises  is  as  much  a  damage  as  though  caused  by  direct 
physical  injury  thereto.     City  of  Denver  v,  Bayer,  113. 

2.  But  sometimes  these  interferences  and  the  resulting  injury 
may  properly,  even  in  this  state,  be  held  to  be  damnum  (waque  in- 
juria—  as  where  they  are  occasioned  by  a  reasonable  improvement 
of  the  street  by  the  proper  authorities  for  the  greater  convenience 
of  the  public ;  or  where  a  temporary  inconvenience  or  injury  results 
from  a  legitimate  use  thereof  by  the  public.  In  purchasing  his  lot 
or  dedicating  the  easement  to  the  public,  the  abutting  owner  is  con- 
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RAILROADS  —  Continued, 

clusively  presumed  to  have  contemplated  the  power  and  authority 
of  the  city  council  to  skilfully  make  reasonable  changes  and  im- 
provements,  by  raisinic  or  lowering  the  grade,  or  otherwise.  But 
these  presumptions  attach  only  when  the  purpose  of  the  chan^  is 
to  render  the  street  more  convenient  and  useful  as  a  public  high- 
way,   lb. 

B.  While  it  may  be  said  that  bridges,  culverts,  and  even  street 
raUways,  are  matters  contemplated  by  the  lot  owner  when  be  pur- 
chases, no  such  presumption  applies  to  the  use  of  the  street  by  an 
ordinary  railroad.     lb. 

4.  For  any  injury  and  annoyance  occasioned  by  such  railroad, 
which  are  peculiar  to  an  abutting  owner,  and  not  shared  by  the 
general  public  —  which  affect  his  property  and  impair  its  value 
without  mjuring  that  of  his  neighbor, —  he  ought  to  receive  com- 
pensation, thougli  the  city  hold  the  fee  and  grant  the  right  of  way. 

5.  If  the  city  by  ordinance  only  gives  consent  on  behalf  of  the 
corporation  and  the  public  that  the  street  may  be  u^ed  by  a  rail- 
road, the  city  would  not  be  liable;  and  if  it  was  intended  by  the 
ordinance  to  confer  upon  the  railroad  company  a  right  to  use  the 
street  without  compensation  to  adioining  owners,  where  permanent 
injury  resulted  from  such  use,  the  ordinance  is.  in  this  respect, 
ultra  vires  and  void.  The  relation  of  principal  and  agent  does  not 
exist  in  such  case.    lb. 

6.  For  injuries  of  this  kind  a  single  recovery  can  be  had  for  the 
whole  damage  to  result  from  the  act.  The  measure  of  compensa- 
tion (in  suit  between  the  proper  parties)  is  the  actual  diminution 
in  the  market  value  of  the  premises,  for  any  use  to  which  they 
may  reasonably  be  put,  occasioned  by  the  construction  and  opera- 
tion of  the  railroad  through  the  adjacent  street    lb. 

7.  Articles  of  incorporation  which  declajre  an  intention  to  create 
a  company  '*for  the  purpose  of  locating,  building,  owning  and 
maintaining  a  union  depot  for  railroads,  in  the  city  of  Denver, 
Arapahoe  county,  in  said  state ;  and  for  the  location,  building,  own- 
ing and  maintaining  as  many  different  lines  of  railroad  from  said 
depot  to  the  exterior  boundaries  of  the  city  of  Denver,  as  may  be 
necessary  for  the  accommodation  and  use  of  the  different  railroad 
companies  making  said  city  a  point  of  delivery  for  freight  and 
passengers,"  Iield,  not  to  indicate  an  attempt  to  create  an  ordinary 
railroad  company,  under  sec.  833  et  aeq.,  General  Statutes.  Fieople 
ex  rd.  V.  Cheeanian  et  oL,  376. 

RECORD: 

1.  If  the  record,  being  offered  in  evidence,  shows  affirmatively 
that  the  statute  requiring  service  by  publication  was  not  compliea 
with,  it  may  be  attacked  in  a  collateral  proceeding,  and  the  recital 
therein  that  service  was  had  does  not  cnange  the  rule.  Israel  r. 
Arthur  et  al.,  5. 

RECORDER: 

1.  A  recorder  is  not  compellable,  by  mandamus,  to  allow  abrtract 
makers  to  use  his  office  and  the  county  records  for  the  purpose  of 
abstracting  the  entire  records  of  the  land  titles  of  the  county  for 
sale.    Bean  v.  The  People^  300. 

REPEAL: 

1.  The  repealing  clause  of  a  statute  is  to  be  understood  as  de- 
signed to  repeal  all  conflicting  provisions  in  order  that  the  new 
statute  can  have  effect.    And  when  the  statute  itself  is  held  to  be 
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invalid,  nothing  can  conflict  with  it  and  therefore  nothing  is  re- 
pealed.    Tlie  People  ex  rel.  v.  Fleming  et  aZ.,  280. 

2.  If  a  patent  on  its  face  shows  that  it  is  issued  under  and  in  pur- 
snance  of  certain  acts  of  congress,  and  it  is  true  that  such  acts 
were  repealed  prior  to  the  application  therefor,  the  patent  is  void, 
and  may  be  impeached  in  a  court  of  law.  Schwenke  v.  Union  D, 
A  B,  B,  Co,,  512. 

3.  A  local  and  special  statute,  which  adopts,  by  reference,  pro- 
visions relating  to  procedure  from  an  existing  general  law,  is  not 
necessarily  abrogated  or  affected  by  the  subsequent  repeal  of  the 
act  containing  the  provisions  adopted.    Ih, 

4.  The  law  does  not  favor  repeals  by  implication.  The  legisla- 
tive intent  to  substitute  the  new  for  the  ola  law  must  clearly  aj)- 
pear.  A  stronger  repugnsmcy  is  necessary  where  the  repeal  of  a 
prior  special  act  is  claimed  to  result  from  the  subsequent  passage 
of  a  general  law.  The  reluctance  to  recognize  a  repeal  by  impli- 
cation, in  the  latter  case,  is  still  greater  when  the  prior  statute 
is  not  merely  special  or  local  in  its  operation,  but  also  relates  to  a 
purely  local  subject*    Ih. 

REPLEVIN: 

1.  The  code  requires  that  the  defendant's  answer  shall  contain  a 
specific  denial  to  each  allegation  in  the  complaint  intended  to  be 
controverted,  and  every  material  allegation  not  controverted  shall, 
for  the  purposes  of  the  action,  be  taken  as  true;  therefore,  lield,  that 
an  averment  of  value  of  ^oods  and  damages  for  their  detention, 
in  the  complaint,  in  an  action  of  replevin,  are  material  allegations, 
and  a  failure  to  deny  them  is  to  admit  them  to  be  true.  Tucker 
V,  Parks,  62. 

2.  Where  property  is  found  by  the  officer  in  the  actual  custody 
of  the  person  named  in  his  execution,  the  levy  thereon  gives  the 
officer  lawful  possession ;  and  in  such  case  a  demand  is  an  essential 
prerequisite  to  suit  in  replevin  against  the  officer.  But  when  the 
property  is  found  in  custody  of  a  stranger  to  the  writ,  the  officer's 
possession  under  his  levy  is  wrongful  and  no  demand  is  necessary. 
Stone  V,  O'Brien,  458. 

3.  Declarations  of  the  party  in  possession,  explanatory  of  the 
possession,  or  explanatory  of  the  title  he  is  claiming,  may  be  given 
in  evidence  by  himself  or  those  holding  under  him,  where  either  of 
these  matters  is  properly  in  issue.  But  they  are  proof  only  that 
such  was  the  character  of  the  possession,  or  sucn  was  the  title 
claimed;  thoy  are  no  evidence  of  the  title  actually  held ;  and  where 
the  issue  is,  not  what  was  the  nature  of  the  possession,  nor  what 
was  the  title  claimed,  but  which  party,  plaintiff  or  defendant,  was 
the  actual  owner,  such  declarations  are  not  admissible.    Ih. 

RETROSPECTIVE  LEGISLATION: 

1.  The  legislature  may,  by  statute,  validate  judicial  proceedings 
where  the  statute  is  only  in  aid  thereof  and  tends  to  support  the 
same,  by  precluding  parties  from  taking  advantage  of  errors  or 
irregularities  which  do  not  affect  their  substantial  rights.  But  it 
cannot,  by  retrospective  legislation,  give  vitality  to  previous  judi- 
cial proceedings  which  were  void  for  want  of  jurisdiction  over  the 
parties.    Isrcul  v»  Arthur  et  ah,  5. 

ROAD  TAX: 

1.  The  provision  in  the  statute  (Laws  1879,  p.  159,  sec.  1),  con- 
cerning taxes  for  road  purposes,  exempting  from  such  taxes  all 
property  within  the  limits  of  incorporated  towns  or  cities,  is  in 
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conflict  with  sections  8  and  6  of  article  X  of  the  state  constitation« 
and  is  therefore  void.  Board  of  Camera  Ounnison  Co.  v,  Owen  d 
al„  467. 

2.  Had  the  l^islature  undertaken  to  commute  this  tax  for  an 
equivalent  burden  to  be  borne  by  cities  and  towns,  or  provided 
that  the  tax  collected  from  property  within  such  corporations 
should  be  expended  on  the  streets  thereof,  or  declared  that  a  simi- 
lar and  equal  tax  should  be  collected  and  expended  therein,  the 
objection  might  be  obviated.    lb. 

8.  The  unconstitutionality  of  one  |>art  of  a  statute  does  not  nec- 
essarily render  the  residue  thereof  void.    lb. 

SECRET  TRUST: 

1.  Bona  fide  creditors  should  be  accorded  preference  over  a  secret 

and  hidden  equity  against  the  property  of  the  debtor,  of  which  they 
knew  nothing  at  the  time  of  giving  credit ;  and  provision  to  this 
end  may  be  effectual  in  a  decree  entered  in  a  suit  to  which  such 
creditors  are  not  p^ies  by  *' saving  their  rights."  Buck  v.  TTeW 
et  al.t  212. 

2.  In  an  action  by  a  creditor  to  enforce  his  ri^ht  of  precedence 
over  the  holder  of  such  secret  trust,  all  the  parties  in  interest  may 
be  joined  and  the  whole  controversy  settled  in  one  suit.    lb. 

SET-OFF: 

1.  In  this  case  held,  that  if  it  be  conceded  that  defendant  would 
be  entitled,  upon  a  proper  showing,  to  damages  by  way  of  set-off 
against  the  plaintifirs  demand,  he  proved  no  damages,  and  there- 
fore cannot  DO  heard  to  complain  after  judgment.  James  v.  Duke, 
282. 

SHEEP: 

1.  It  is  the  duty  of  the  herder  in  charge  of  a  flock  of  sheep  to  use 
ordinary  care  to  prevent  their  trespassing  upon  crops,  ana,  in  the 
absence  of  such  care,  the  owner  will  be  held  responsible  for  result- 
ing damages.  Morris  v.  Fraker,  5  Col.  425,  distinguished.  WiUard 
V.  Mathesus,  76. 

SHERIFF: 

1.  Though  no  fees  are  fixed  by  the  statute  for  the  care  of  prop- 
erty held  by  a  sheriff  under  attachment,  yet  the  rule  is  now  settled 
that  the  omcer  is  entitled  to  reimbursement  for  such  reasonable 
charges  therefor  as  may  be  allowed  as  costs  by  the  court  or  judge. 
The  City  Bank  of  LeadvUle  v.  Tucker,  220. 

2.  In  such  case  the  plaintiff  who  sues  out  the  attachment  and 
causes  the  levy  is  liable,  if  his  suit  be  dismissed,  to  the  sheriff  for 
such  sum  as  may  be  so  allowed,  and  it  is  proper  to  tax  these  charges 
as  part  of  the  costs  in  the  case.    /&. 

3.  In  such  case,  if  the  amount  taxed  is  excessive,  the  plaintiff,  by 
motion  to  retax,  has  a  remedy  for  the  enforcement  of  his  rights,  as 
complete  as  if  the  sheriff  were  required  to  bring  an  action  for  such 
expenditures,  the  reasonableness  of  which  he  might  contest  by 
answer.    lb. 

SPECIAL  LEGISLATION: 

1.  While  the  prevailing  spirit  of  the  constitution  is  opposed  to 
special  legislation,  it  is  not,  however,  prohibitory  of  all  special 
legislation,  but  only  such  as  relates  to  certain  specified  subjects,  and 
to  such  other  cases  where  general  laws  are  applicable.  Brown  v. 
The  City  of  Denver,  805. 
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STATUTES: 

1.  The  legislature  being  invested  with  complete  power  for  all  the 
purposes  or  civil  government,  and  the  state  constitution  being 
mereljT  a  limitation  on  that  power,  the  court  will  look  into  it,  not 
to  see  if  the  enactment  in  question  is  authorized,  but  only  to  see  if 
it  is  prohibited.    Alexander  et  al.  v.  The  People,  155. 

2.  when  the  validity  of  an  act  of  the  legislature  is  assailed  for  a 
supposed  conflict  with  the  constitution,  the  legal  presumption  is  in 
favor  of  the  statute ;  and  before  the  court  will  be  warranted  in  de- 
claring it  void,  a  clear  conflict  with  the  constitution  must  be  shown 
to  exist.    lb. 

8.  The  doctrine  of  this  court  is  that  section  ^1,  article  5,  of  the 
constitution  of  this  state  contains  a  mandatory  declaration  of  an 
essential  condition  to  the  validity  of  legislative  enactments,  and  that 
so  much  of  any  act  as  is  not  directly  germane  to  the  subject  ex- 
pressed in  the  title  is  without  force.  People  ex  rd,  v.  Fleming  et  ah, 
230. 

4.  The  repealing  clause  of  a  statute  is  to  be  understood  as  de- 
signed to  repeal  all  conflicting  provisions  in  order  that  the  new 
statute  can  have  effect.  And  when  the  statute  itself  is  held  to  be 
invalid,  nothing  can  conflict  with  it  and  therefore  nothing  is  re- 
pealed,   lb, 

5.  The  settled  c^mons  of  judicial  construction  require  that  possible 
interpretation  to  be  given  a  statute  which  will  render  it  effective, 
and  effect  the  purpose  of  the  legislative  intent,  if  such  intent  can 
be  reasonably  inferred.    Simmons  v,  California  P.  Co.,  285. 

6.  Under  this  rule,  held  that,  by  the  fourteenth  subdivision  of 
section  1  of  the  attachment  act  of  1881,  the  legislature  intended  to 
define  a  separate  and  additional  ground  of  attachment.     lb, 

7.  A  liberal  construction  must  be  given  to  the  provisions  of  the 
Civil  Code,  to  the  end  that  the  legisJative  intent  may  bo  made  ef- 
fectual. Under  section  116,  the  proceeds  of  attached  property  may 
be  prorated  between  the  creditors  therein  specified  —  the  words 
**  returned  to  the  same  term  of  the  court  to  which  the^  are  return- 
able," being  interpreted  to  mean  and  apply  to  all  writs  of  attach- 
ment which  are  in  fact  returned  to  at  or  during  the  same  term  of 
the  court,  at  or  during  which  they  may  be  properly  returned,  after 
service  according  to  law.    Daniels  et  ah  v.  jLewis  et  al,,  430. 

8.  The  provision  in  the  statute  (Laws  1879,  p.  159,  sec.  1),  con- 
cerning taxes  for  road  i)urposes,  exempting  from  such  taxes  aU 
property  within  the  limits  of  incorporated  towns  or  cities,  is  in 
conflict  with  sections  8  and  6  of  article  X  of  the  state  constitution, 
and  is  therefore  void.  Board  of  Comers  Gunnison  County  v,  Owen 
et  al,  467. 

9.  Had  the  legislature  undertaken  to  commute  this  tax  for  an 
equivalent  burden  to  be  borne  by  cities  and  towns,  or  provided  that 
the  tax  collected  from  property  within  such  corporations  should  be 
expended  on  the  streets  thereof,  or  declared  that  a  similar  and 
equal  tax  should  be  collected  and  exx)ended  therein,  the  objection 
might  have  been  obviated.    lb, 

10.  The  unconstitutionality  of  one  part  of  a  statute  does  not 
necessarily  render  the  residue  thereof  void,    lb, 

11.  A  local  and  special  statute,  which  adopts,  by  reference,  pro- 
visions relating  to  procedure  from  an  existing  general  law,  is  not 
necessarily  abrogated  or  affected  by  the  subsequent  repeal  of  the 
act  containing  the  provisions  adopted.  Schwenke  v.  Union  D.  A  R, 
R,  Co.,  512. 

12.  The  law  does  not  favor  repeals  by  implication.  The  legisla- 
tive intent  to  substitute  the  new  for  the  old  law  must  clearly  appear. 
A  stronger  repugnancy  is  necessary  where  the  repeal  of  a  prior 
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special  act  is  claimed  to  resalt  from  the  subsequent  pa6<<nge  of  a 
^neral  law.  The  reluctance  to  recognize  a  repeal  by  implication, 
in  the  latter  case,  is  still  greater  when  the  prior  statute  is  not 
merely  special  or  local  in  its  operation,  but  also  relates  to  a  purely 
local  subject.    lb. 

18.  The  code  (1888,  section  887)  provides  that  printed  copies  in 
volumes  of  statutes,  or  other  written  law  of  any  other  state  or  ter- 
ritory or  foreign  government,  purporting  or  proven  to  have  been 
pubhshed  by  the  authority  thereof,  shall  be  admitted  by  courts  on 
all  occasions  as  presumptive  evidence  of  such  laws.  Brrickman  v. 
Taussig,  561. 

14.  A  comparison  of  section  2  of  the  statute  establishing  the 
State  Industrial  School  with  section  6  of  article  4  of  the  constitu- 
tion, shows  that  while  an  officer  appointed  to  fill  a  vacancy  by 
virtue  of  the  provisions  of  the  statute  holds  the  office  for  the  unex- 
pired term  of  his  predecessor,  one  appointed  under  the  provisions 
of  the  constitution  holds  only  until  the  next  meeting  of  tne  senate. 
The  People  ex  rel,  v,  Osborne,  605. 

15.  There  being  no  constitutional  restrictions,  imposed,  it  is  com- 
petent for  the  legislature  to  provide  the  manner  of  making  orig- 
inal appointments,  the  terms  of  office,  how  vacancies  shall  be  filled, 
and  when  the  term  of  an  incumbent  appointed  to  fill  a  vacancy 
shall  expire.    lb, 

16.  It  is  a  fundamental  rule  of  interpretation  that  every  law  is 
adopted  as  a  whole ;  and  a  clause  which,  standing  by  itself,  might 
seem  of  doubtful  import,  may  yet  be  made  plain  by  comparison 
with  other  clauses  or  portions  of  the  same  law.  The  intent  and 
purpose  of  a  law  is  to  oe  considered  in  its  interpretation.    lb, 

17.  The  word  vacancy  has  no  technical  or  peculiar  meaning,  as 
used  in  the  statute  (Laws  1881,  p.  132,  sec.  2) ;  it  means  empty  and 
unoccupied,  as  applied  to  an  office  without  an  incumbent.  An 
office  is  not  vacant  while  any  person  is  authorized  to  act  in  it,  and 
does  so  act.    lb. 

See  EMINENT  DOMAIN. 

STATUTE  OF  FRAUDS: 

1.  The  statute  of  fi'auds  has  changed  the  rule  of  evidence,  not 
the  rule  of  pleading.  A  plea  which  set  forth  a  contract  for  the 
convevance  of  real  estate  is  good  on  demurrer,  though  it  does  not 
aver  that  the  contract  was  in  writing  —  it  not  appearing  in  the  plea 
that  it  was  not  in  writing.     Tucker  v,  Edwards,  209. 

2.  As  to  exempt  property,  there  are  within  the  statute  of  frauds 
no  creditors ;  so  that  the  sale  of  a  homestead  is  no  fraud  upon  the 
rights  of  creditors  of  the  grantor  —  the  same  not  being  subject  to 
their  debts.  The  exemption  law  and  statute  of  frauds  are  tn.  pari 
materia,  and  must  be  construed  together.  Bamett  et  al.  v.  Knight 
et  al„  865. 

8.  Under  the  statute  of  frauds,  as  interpreted  by  this  court,  the 
vendee  of  chattels  must  take  the  actual  possession,  and  the  posses- 
sion must  be  open,  notorious  and  unequivocal,  such  as  to  apprise 
the  community,  or  those  accustomed  to  deal  with  the  party,  that 
the  goods  have  changed  hands  and  that  the  title  has  palled  out 
of  the  seller  to  the  purchaser.     WUoox  et  al,  v,  Jackson^  521. 

STREETS:    See  MUNICIPAL   CORPORATIONS;  DENVER;  DAM- 
AGES, 5,  6,  7,  8,  9,  10. 
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SUCCESS: 

1.  What  amounts  to  ultimate  success  in  a  law  suit  is  a  question 
of  law  for  the  court.    Leitensdorfer  v.  King,  486. 

SUMMONS: 

1.  Under  the  statutes  of  this  state  the  service  of  a  summons  by 
a  plaintiff  in  the  cause  is  void,  and  a  judgment  entered  in  the  ab- 
sence of  the  defendant  and  upon  such  service  is  a  nullity.  Toen- 
niges  v.  Drake  et  al,,  471. 

See  PROCESS: 

SURVIVING  PARTNER: 

1.  The  surviving  partner  of  an  insolvent  firm  may  make  an  equi- 
table and  just  assignment  of  the  partnership  Effects  for  the  equal 
benefit  of  all  the  fLrm  creditors;  but,  in  his  position  as  trustee,  he 
is  not  permitted  to  make  an  assignment  and  give  preference  therein 
to  certain  creditors.    Salsbury  v.  Ellison,  107. 

TAX: 

1.  The  provision  in  the  statute  (Laws  1*879,  p.  159,  sec.  1),  con- 
cerning taxes  for  road  purposes,  exempting  from  such  taxes  all 
property  within  the  limits  of  incorporated  towns  or  cities,  is  in  con- 
fiict  with  sections  8  and  6  of  article  X  of  the  state  constitution, 
and  is  therefore  void.  Board  of  Comers  Gunnison  County  v,  Owen 
etal,4&l. 

2.  Had  the  legislature  undertaken  to  commute  this  tax  for  an 
equivalent  burden  to  be  borne  by  cities  and  towns,  or  provided 
that  the  tax  collected  from  property  within  such  corporations 
should  be  expended  on  the  streets  thereof,  or  declared  that  a  simi- 
lar and  equsil  tax  should  be  collected  and  expended  therein,  the  ob- 
jection might  have  been  obviated.    lb. 

8.  The  unconstitutionality  of  one  part  of  a  statute  does  not  nec- 
essarily render  the  residue  thereof  void.    lb, 

TENANT: 

1.  Section  1493  of  the  General  Statutes,  regarding  the  change  in 
the  terms  of  a  lease,  applies  to  tenancies  from  month  to  month, 
and  not  to  a  tenancy  for  one  month.  Reithman  v,  Brandenburg, 
480. 

3.  A  tenant  of  demised  premises  holding  over  is  deemed  in  law 
to  hold  as  tenant  at  the  same  rent  previously  paid,  if  there  be  no 
new  agreement.  But  if  he  has  notice  from  his  landlord  that,  in 
case  he  retains  possession,  he  must  pay  a  higher  rent,  specified  as 
to  amount  at  the  time,  he  must  be  deemed  to  assent  to  such  in- 
creased rental.    lb. 

See  FORCIBLE  ENTRY  AND  DETAINER,  8. 

TENANT  IN  COMMON: 

1.  In  ejectment  one  tenant  in  common  may  recover  possession 
of  the  entire  tract  as  against  all  persons  but  his  co-tenante.  Weese 
et  al,  V,  Barker  et  al.,  178, 

See  EJECTMENT. 

TIME  CHECKS: 

1.  Time  checks  are  assignable  obligations,  and  need  not  be  ac- 
cepted.   The  Rio  Grande  Extension  Co,  v,  Coby,  299. 

2.  In  an  action  upon  such  **  time  checks,"  it  is  necessary  to  offer 
some  proof  of  the  agency  of  the  person  by  whom  they  were  made, 
unless  there  is  a  waiver  of  the  same.  Otherwise  nonsuit  should  be 
allowed.    lb. 
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TITLE: 

1.  Entering  upon  preraiaee  in  the  actoal  por^easion  of  another 
for  the  purpose  of  performing  the  acts  necessary  to  constitute  loca- 
tion ana  possession,  amounts  only  to  a  trespass,  and  cannot  form 
the  basis  for  the  acquisition  of  title.  Weese  et  cU.  v.  Barker  et  cU., 
178. 

3.  Where,  by  the  subject-matter  of  a  cross-bill,  a  contest  directly 
involving  title  to  mines  is  instituted,  the  bill  alleging  that  the  deed 
thereto,  executed  and  deposited  in  escrow  by  one  party,  was  sur- 
reptitiously obtained  by  the  other ;  that  the  conditions  of  sale  had 
not  been  complied  with,  and  by  reason  thereof  no  title  had  passed ; 
praying  affirmative  relief,  and  that  the  deed  be  surrendered  up  to 
be  canceled,  and  the  decree  denied  the  relief  prayed  for, —  Aefd, 
that  the  decree  related  to  a  freehold,  and  was  reviewable  on  appeal. 
Atkinson  et  al  v.  Tabor  et  al.,  196. 

S.  The  government  does  not  part  with  title  to  the  public  domain 
until  the  issue  of  a  patent  therefor ;  however,  when  such  patent 
has  issued,  the  title  conveyed  thereby  is  held  to  relate  back  to  the 
date  of  the  entry,  as  evidenced  by  the  certificate  thereof,  but  will 
not  relate  back  to  an  act  of  congress  authorizing  the  entry  merely. 
City  of  Denver  v,  Mullen  et  al,,  345. 

4.  Title  procured  to  that  which  may  properly  be  termed  a  trust 
estate,  by  the  trustee,  for  his  own  advantage,  and  against  the  in- 
terest, and  without  the  consent,  of  his  beneficiary,  wiS  be  declared 
in  equity  to  be  held  in  trust  for  the  latter.  And  one  who,  with  full 
knowledge  of  the  situation,  colludes  with  the  trustee  in  procuring 
such  adverse  title  is  in  no  better  position  than  the  trustee  himself. 
WeUs  V,  Francis  et  al,  396. 

5.  The  rule  in  ejectment,  that  the  plaintiff  must  recover,  if  at 
all,  upon  the  strength  of  his  own  title,  and  not  upon  the  weakness 
of  that  of  his  adversary,  is  held  not  to  apply  to  possessory  actions 
for  mining  claims,  where  neither  party  has,  strictly  spealcing,  any 
legal  title,  but  where  the  prior  possession  of  the  plaintiff  is  pitted 
against  the  present  possession  of  the  defendant.  Strepey  et  cU.  v. 
Stark  etal.,  614. 

See  EJECTMENT. 

TITLE  BOND: 

1.  The  relation  of  the  parties  to  a  title  bond  is  that  of  mort^gagor 
and  mortgagee ;  the  action  for  a  vendor's  lien  is  analogous  to  the 
foreclosure  of  a  mortgage;  and  the  rule  that  a  person  claiming  ad- 
versely to  the  title  mortgaged  need  not  be  made  a  party  applies  U) 
the  former  as  well  as  the  latter  action.  A  strong  analogy  also  ex- 
ists between  the  action  for  a  vendor's  lien  and  a  suit  for  specific 
performance,  but  in  the  latter  the  above  rule  as  to  adverse  claim- 
ants likewise  prevails.     Wells  v.  Francis  et  at,  896.  • 

2.  If  it  does  not  appear  on  the  face  of  a  contract,  or  otherwise, 
that  the  trustees  act  as  agents,  or  in  a  fiduciary  capacity,  it  is  un- 
necessary to  go  beyond  the  terms  of  the  contract,    lb. 

TRESPASS: 

1.  Entering  upon  premises  in  the  actual  possession  of  another 
for  the  pui*pose  of  performing  the  acts  necessary  to  constitute  loca- 
tion ana  possession,  amounts  only  to  a  trespass,  and  cannot  form 
the  basis  for  the  acquisition  of  title.  Weese  et  al.  v.  Barker  etaiy 
178. 

TRIAL: 

1.  In  purely  equitable  cases,  the  trial  must  be  to  the  court,  unless 
both  parties  consent  to  a  trial  by  a  jury.    Neither  the  chapter  on 
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TRIAL  —  Continued, 

references,  nor  any  other  provision  of  the  code,  operates  to  deprive 
the  court  of  the  right,  in  such  cases,  to  direct,  upon  its  own  mo- 
tion, the  taking  and  reporting  of  the  evidence  by  a  referee.  The 
trial  may  be  upon  proofs  thus  taken,  or  upon  testimony  given  in 
open  court.    Sieher  et  ah  v.  Frink  et  al,  148. 

TRUSTEES:    See  EQUITY,  8,  8. 

UNCONSTITUTIONAL  STATUTES: 

1.  A  statute  which  assumes  to  limit  or  direct  the  compensation 
to  be  paid  for  private  propei'ty,  when  taken  for  public  or  private 
use,  is  to  that  extent  unconstitutional.  Tripp  et  al.  tx  Overocker 
et  alf  73. 

2.  When,  however,  part  only  of  an  act  is  unconstitutional,  it 
does  not  necessarily  follow  that  the  whole  statute  must  fall,  and 
the  same  is  true  of  the  different  portions  of  the  same  section. 
Whether  the  valid  portions  shall  be  enforced  depends  upon  the  de- 
sign of  the  entire  law,  and  their  connection  with  the  void  provis- 
ions. The  act  should  be  sustained,  if  the  unconstitutional  portions 
can  be  stricken  out  and  the  law  still  be  such  as  to  accomplish  the 
purpose  of  the  legislature.    lb, 

VACANCY: 

1.  A  comparison  of  section  2  of  the  statute  establishing  the 
State  Industrial  School  with  section  6  of  article  4  of  the  constitu- 
tion, shows  that  while  an  officer  appointed  to  fill  a  vacancy  by  vir- 
tue of  the  provisions  of  the  statute  holds  the  office  for  the  unexpired 
term  of  his  predecessor,  one  appointed  under  the  provisions  of 
the  constitution  holds  only  until  the  next  meeting  of  the  senate. 
The  People  ex  rel,  v.  Osborne,  605. 

2,  There  being  no  constitutional  restrictions  imposed,  it  is  com- 
petent for  the  legislature  to  provide  the  manner  of  making  origi- 
nal appointments,  the  terms  of  office,  how  vacancies  shall  iS  filled, 
and  when  the  term  of  an  incumbent  appointed  to  fill  a  vacancy 
shall  expire.    lb. 

8.  It  is  a  fundamental  rule  of  interpretation  that  everv  law  is 
adopted  as  a  whole;  and  a  clause  which,  standing  by  itself,  might 
seem  of  doubtful  import,  may  yet  be  made  plain  by  comparison 
with  other  clauses  or  portions  of  the  same  law.  The  intent  and 
purpose  of  a  law  is  to  oe  considered  in  its  interpretation.    lb, 

4.  The  word  vacancy  has  no  technical  or  peculiar  meaning,  as 
used  in  the  statute  (Laws  1881,  p.  132,  sec.  2) ;  it  means  empty  and 
unoccupied,  as  applied  to  an  office  without  an  incumbent.  An 
office  is  not  vacant  while  any  person  is  authorized  to  act  in  it,  and 
does  so  act.    lb. 

VENDOR  AND  VENDEE: 

1.  Upon  discovery  of  fraud  in  a  contract  of  sale,  the  vendee  has 
his  election  to  rescind  the  sale  and  return  the  property,  or  to  retain 
the  property  and  prosecute  his  claim  for  damages,  either  by  orig- 
inal action  or  as  a  counterclaim  to  an  action  against  him  for  the 
purchase  money  brought  by  the  party  committing  the  fraud.  Her- 
fort  V.  Cramer,  483. 

2.  It  is  well  settled  that  the  good  will  of  a  business  may  have  a 
property  value  and  form  the  subject-matter  of  a  contract  and  sale ; 
and  the  contract  being  an  entirety,  for  the  stock  and  good  will,  the 
vendor  may  not  relieve  himself  of  liability  by  proving  that  the 
stock  was  worth  the  amount  of  the  purchase  money.    lb. 

8.  If  the  property  sold  is  more  valuable  than  the  consideration 
expressed  in  the  contract,  the  profits  of  the  bargain  legitimately 
beumg  to  the  purchaser.    16. 
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VENDOR'S  LIEN: 

1.  The  action  for  a  vendor's  lien  may  be  maintained  against  one 
holdinji^  actual  possession  under  a  title  bond  of  a  part  of  the  public 
domain,  with  extensive  and  valuable  improvements  thereon.    WeOs 
«  V.  Francis  et  al,,  306. 


I 


VENUE: 

1.  Under  the  code  (1877»  sees.  481,  442),  a  judge  who,  before  he 
went  upon  the  bench,  was  of  counsel  in  a  case,  is  disqualified  from 
presiding  at  the  trial  unless  all  parties  consent  that  he  may.  And 
m  such  case  it  is  his  imperative  duty  (if  county  judge),  of  his  own 
motion  or  on  suggestion,  to  certify  the  case  to  the  district  court, 
without  requiring  petition  for  change  of  venue  under  the  statute. 
(yConnell  v,  Qavett,  40. 

3.  In  the  absence  of  any  statutory  provision,  the  general  rule  is 
that  costs  abide  the  event  of  the  suit,  and  in  case  of  a  change 
of  venue  from  the  county  court,  on  the  ground  of  the  disqualifica- 
tion of  the  judge,  there  is  no  authority  to  make  the  payment  of 
costs  a  condition  precedent  to  such  change  of  venue.    lb, 

8.  Under  section  28  of  the  code,  action  upon  a  contract,  wherein 
no  place  of  performance  is  specified,  may  be  brought  in  the  county 
where  the  plaintiff  resides.     Bean  v.  Oregg,  499. 

4.  In  a  petition  for  change  of  venue,  either  in  respect  to  the 
prejudice  of  the  judge  or  the  inhabitants  of  the  county,  sufiicient 
facts,  beyond  the  bare  allegation  of  prejudice,  should  be  set  out  by 
the  petitioner,  from  which  the  court  may  be  able  to  judge  of  the 
probable  truth  or  falsity  of  the  averments.  De  WaU  v.  McartzeU  et 
al.,  601. 

VERDICT: 

1.  If  conflicting  and  irreconcilable  propositions  of  law  are  con- 
tained in  the  charge,  and  it  appears  that  the  jury  may  have  been 
misled  thereby,  a  new  trial  should  be  granted ;  but  if,  upon  a  care- 
ful consideration  of  the  entire  charge,  though  there  be  conflict 
between  some  portions  thereof,  it  appears  that  the  complaining 
party  could  not  have  been  prejudiced  by  it,  the  supreme  court  will 
not  disturb  the  verdict  on  account  of  imperfections  therein.  The 
Overland  M.  6:  E.  Co.  v.  Carroll^  43. 

2.  Where  an  amount  is  acknowledged  in  the  pleadings  to  be  due 
plaintiff,  it  is  error  to  find  a  verdict  or  render  a  judgment  for  a  less 
amount  than  that  admitted  by  the  pleadings.  Coffman  et  cU,  v, 
Broum,  147. 

8.  The  supreme  court  will  only  interfere  with  the  finding  of  a 
jury  on  the  evidence,  when,  upon  the  whole  record,  it  appears  that 
the  jury  acted  so  unreasonably  in  weighing  testimonv  as  to  suggest 
a  strong  presumption  that  their  minds  were  swayed  by  passion  or 
prejudice,  or  that  they  were  governed  by  some  motive  other  than 
that  of  awarding  impartial  justice  to  the  contending  parties, 
Oreen  v.  Taney,  278. 

4.  When  there  is  no  substantial  conflict  in  the  evidence  as  to  a 
material  fact,  and  the  jury  find  contrary  thereto,  it  will  be  assumed 
that  they  misunderstood  the  evidence,  or  misapprehended  its  scope 
and  effect.  In  such  case  the  verdict  should  be  set  aside  and  a  new 
trial  granted.    Rankin  v.  Thompson  et  aL,  381. 

6.  Where  there  is  direct  conflict  in  the  evidence,  it  is  the  province 
of  the  jury  to  determine  to  whom  credit  should  be  given,  and  the 
verdict,  not  being  clearly  opposed  to  the  weight  of  evidence,  will 
not  be  disturbed.    Barth  et  al  v.  Jones  et  a/.,  464. 

See  JUDGMENT,  18. 
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VOTE: 

1.  When  the  lowest  limit  only  is  fixed  in  the  fundamental  law, 
the  legislature  may  act  without  restraint  in  the  ascending  scale, 
and,  having  fixed  in  the  statute  the  vote  which  shall  be  required, 
it  becomes  the  paramount  law,  and  nothing  is  left  for  implication. 
Alexander  et  at  v.  The  People^  155. 

2.  The  act  of  1876,  requirmg  a  two-thirds  rote  in  favor  of  the  re- 
moval of  county  seats,  has  no  application  to  the  county  of  Grand. 
People  exrel,  v.  Commissioners  of  Grand  County,  190. 

WAIVER: 

1.  A  condition  of  an  accord  agreement,  like  that  of  any  other 
contract,  may  be  waived  by  the  parties  thereto.  Cary  v.  Mclntyre, 
178. 

2.  A  fund  in  litigation  deposited  in  a  bank  which  is  deemed  un- 
safe ;  an  appeal  pending  from  a  jud^ent  disposing  of  same ;  a  per- 
son having  a  contingent  interest  in  the  fund,  in  common  with 
appellants,  withdraws  a  portion  thereof  from  the  bank,  with  the 
sole  purpose  of  saving  it,  in  view  of  the  failing  condition  of 
bank  —  tlie  appellee  having  refused  to  consent  to  a  change  of  the 
place  of  deposit:  Held^  that  the  withdrawal  is  not  such  an  appro- 
priation of  the  fund  in  litigation  as  amounts  to  a  waiver  of  the 
right  to  prosecute  the  appeal.    Atkinson  et  ai,  v.  Tabor  et  al.,  451. 

See  APPEAL,  3. 

WATER  RIGHTS: 

1.  In  an  adjudication  by  a  referee,  under  the  statute  as  to  priority 
of  water  rights,  the  decree  may  be  modified  for  error  of  the  referee 
in  his  judgment  upon  the  weight  of  the  testimony.  Dorr  v.  Ham- 
mond, 79. 

2.  If  the  construction  of  a  ditch  bo  prosecuted  with  reasonable 
diligence,  the  right  to  water  therethrough  relates  back  to  the  com- 
mencement thereof.    Sieher  et  al.  v.  Fnnk  et  aL,  148. 

8.  A  failure  to  use  water  is  competent  evidence  of  an  abandon- 
ment of  the  right  thereto ;  and  if  continued  for  an  unreasonable 
period,  it  creates  a  presumption  of  an  intention  to  abandon ;  but 
this  presumption  is  not  conclusive  and  may  be  overcome  by  other 
satisfactory  proofs.    lb. 

4.  A  change  of  the  point  of  diversion  on  the  same  stream  does 
not  affect  the  priority  acquired  by  the  original  appropriation,  pro- 
vided the  quantity  of  water  diverted  remains  the  same,  and  no 
intervening  appropriator  is  injured.    lb. 

5.  To  acquire  a  right  to  water  from  the  date  of  diversion  one 
must,  within  a  reasonable  time,  employ  the  same  in  the  business 
for  which  it  was  taken.    lb. 

WEIGHT  OF  EVIDENCE: 

1.  The  weight  of  evidence  does  not  wholly  consist  in  its  volume 
nor  in  the  number  of  individuals  sworn,    (ireen  v.  Taney,  278. 
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